
HOUSE .... No. 2763

REPORT OF THE HOUSE COMMITTEE ON ELEC-
TIONS ON THE PETITION OF CHARLES
CARROLL O’DONNELL (see House, No. 344).

The House Committee on Elections, to which was sub-
mitted the petition of Charles Carroll O’Donnell, House,
No. 344, submits the following report.

The Committee held hearings on Jarman' 18, 1955, and
on February 8, 1955. At the hearing of January 18, 1955,
the petitioner, Charles Carroll O’Donnell, Representative
Frank E. Boot, Leon M. Delano, Town Clerk of Nahant,
Harold F. Perry, chairman of the Election Commissioners
of the city of Lynn, and at the hearing of February 8, 1955,
Charles H. McGlue, attorney for the petitioner, and Ralph
Lewis, selectman of the town of Nahant, were heard.

The petition raises questions regarding violations of the
provisions of section 106 of chapter 54 of the General Laws,
the lack of a count of unused ballots and the counting of
votes in the town of Nahant during voting hours.

The Committee is of the opinion that the last two ques-
tions raised need not be decided at the present time in as
much as there is no statute providing for a count of unused
ballots and no statute prohibiting the counting of votes in
towns during voting hours.

The first question concerns the counting of some 7,064
ballots which were uncancelled.

The Committee, in the absence of any evidence of fraud,
must concur with the opinion laid down in the case of Swift
v. Board of Registrars of Voters of Quincy, reported in
Massachusetts Reports, Volume 281, page 271, in which
Chief Justice Rugg states, at page 281:
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The question to be decided, put in paraphrase of the graphic language
used in Opinion of the Justices, 178 Mass. 605, at page 618, and quoted
with approval in Nichols v. Election Commissioners of Boston, 196 Mass.
410, 415, is whether the expression of the will of the voters is to be nulli-
fied by defective mechanical devices which have no living intelligence,
no conscience and no liability to punishment to insure their going right.
To refuse to count the uncancelled ballots would lead to gross injustice
to the voters who cast those ballots and which without the fault of any
person were not cancelled because of some slip in a mechanism. It would
thwart and not secure true expression of the will of the voters. It would
tend to subject elections to perplexing technicalities immaterial to the
substantial merits of the controversy. It would counteract the free action
of the voters. It can hardly be thought that such a result was intended
by those who enacted the election laws.

Your committee therefore recommends that the petition
of Charles Carroll O’Donnell be dismissed.
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