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To the Honorable Senate and House of Representatives.

The Special Commission on Taxation submits herewith
Part XIII of its Final Report, covering the general subject
of estate and inheritance taxation. In line with its usual
practice the Commission has included in the report an out-
line of the nature and history of the present taxes and an
analysis of their operation and impact.

The Commission is recommending sweeping substantive
and procedural changes in the present inheritance tax. The
estates of decedents dying on or after October 1, 1955, would
be made subject to an estate tax modelled in substance upon
the federal estate tax. The base of the tax would be broad-
ened by including with the gross estate certain property
which is now not subject to tax. The rate and exemption
structure is designed to produce approximately the same
amount of revenue as is realized from the present inherit-
ance tax. The latter tax would remain in effect with re-
spect to persons dying prior to October 1, 1955.

The provisions of chapter 65A are to be retained under
the Commission’s proposal, but a gift tax is not recommended
at this time.

The Commission acknowledges with thanks the co-
operation of all those who assisted in the preparation of
the report. We particularly wish to acknowledge the
assistance of Mr. Richard H. Nolan and Mr. Stanley D.
Foster of the Department of Corporations and Taxation,
their associates in the Inheritance Tax Bureau, and the
members of the Student Legislative Research Bureau of the
Harvard Law School.

Professor Frederick A. McDermott of the Boston Col-
lege Law School, who served as consultant on this report,
was primarily responsible for the materials in chapters I
and 11.

C&e CommontoealtJ) of egassacbusetts

LETTER OF TRANSMITTAL.
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Judge H. Edward Snow of Natick, and Michael J. McCar-
thy of East Bridgewater, former members of the House of
Representatives, both served on the sub-committee on es-
tate taxation during the preparation of the basic materials
in the report.

We wish also to express our deep sorrow over the passing
of Arthur U. Mahan, who served the Commission and the
Commonwealth so faithfully and well.

Respectfully submitted,

HOLLIS M. GOTT,
Chairman.





Cije Commontoealth of Q^assacftusetts

The annual tax revenues of the Commonwealth include
substantial amounts derived from its inheritance 1 and es-
tate2 taxes.

Both taxes are excises levied on the transfer of the prop-
erty of a decedent which takes place on or in connection
with his death. Both taxes use as a measure the value of
the property so transferred, but as their titles imply, they
are different types of tax and are imposed upon different
aspects of the transfer.3

An inheritance tax is levied on the privilege of receipt by
the beneficiary of the property of the decedent. It there-
fore measures the tax by the value of the property which
each individual donee takes. A particular case might in-
volve several separate levies.

An estate tax, however, is a single levy, laid on the de-
cedent’s privilege of transmitting his property upon his
death. It therefore measures the tax by the value of the
entire taxable estate of the decedent, viewed as a whole.

The fundamental concept of tax philosophy underlying
the taxes is a simple one. Great complexity has developed,
however, in the application of that concept to the economic
facts of modern life.

REPORT OF THE SPECIAL COMMISSION ON
TAXATION

THE NATURE AND HISTORY OF THE MASSACHUSETTS
INHERITANCE AND ESTATE TAXES

Chapter I

1 G. L. (Ter. Ed.), c. 65.
2 G. L. (Ter. Ed.), c. 65A

the right or privilege taxed can perhaps be regarded either as the right or privilege
of the owner of property to transmit it on his death ... to certain persons, or as the right
or privilege of these persons to receive property.” Minot v. Winthrop, 162 Mass. 113, 124
(1894).
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It was not until 1891 that Massachusetts, by no means
a pioneer in the field, first enacted an inheritance tax. The
major steps in the development of this tax will be followed
in chronological order, with the reasons for the more im-
portant statutes being noted, together with judicial and
administrative constructions placed thereon. This his-
torical discussion will be somewhat detailed, so that a proper
perspective can be developed for appraising the existing law.

The 1891 Statute.

In 1891 the Legislature passed a statute1 which levied a
tax of five per cent of the value of all property within the
jurisdiction of the Commonwealth and any interest therein

. . . which shall pass by will or by lawr s . . . regulating intestate suc-
cession, or by deed, grant, sale or gift, made or intended to take effect
in possession or enjoyment after the death of the grantor, to any person,
in trust or otherwise, other than to or for the use of the father, mother,
husband, wife, lineal descendant, brother, sister, adopted child, the lineal
descendant of any adopted child, the wife or widow of a son, or the husband
of a daughter of a decedent. . . .

Because of the exemptions in favor of close relatives of the
decedent, the tax was commonly referred to as the tax on
“collateral legacies and successions.”

The constitutionality of the statute was attacked, but it
was upheld as a valid excise tax on the passing of property
whether by testate or intestate succession 2 or by instru-
ment other than a will intended to take effect after the
death of the donor.3

Inclusion of a provision for taxing property passing under
the latter type of succession was an essential part of the in-
heritance tax. Transfer by will or intestacy is the most ob-
vious type of transfer in connection with the death of the
owner. However, if the tax had been placed solely on

Transfers Subject to Taxation.

1 St. 1891, c. 425. The tax on “Collateral Legacies and Successions” wills, int
succession and transfers to take effect after death.

2 Minot v. Winthrop. 162 Mass. 113 (1894)
3 Crocker v. Shaw, 174 Mass. 266 (1899).
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testate and intestate succession, it would have been largely
avoided through use of an instrument other than a will to
obtain practically the same effect.

The use of such instruments as substitutes for wills has
been increasing over the years. Such instruments involve
a transfer of property by a method which stands in what
might be called a twilight area between an outright gift
inter vivos and a disposition by will.

An outright gift of a present or future interest in prop-
erty may be made by the owner so as to divest himself un-
conditionally and absolutely of such interest, without any
reference to his own death. Such a transfer is obviously not
testamentary in character nor is it an equivalent substitu-
tion for a testamentary transfer, and thus it is not within
the scope of the inheritance tax. 1

On the other hand, a will is an instrument by which the
testator sets up directions which will control after his death
the disposition of such property as he may own at that
time, but which prior to his death has no operative effect
whatever, and is subject to modification and revocation by
him at any time. Any instrument which purports to oper-
ate in such a fashion in whole or in part is testamentary in
character and is valid in that respect only if it qualifies un-
der the law as a will. Any transfer thereunder is clearly
within the inheritance tax.

Between these two, the outright gift and the will, is the
gift to take effect in possession or enjoyment after the death
of the owner. The simplest form of such a gift is a transfer
of property to a grantee, with the reservation of a life es-
tate in the grantor. More often, however, the owner of
property transfers it to a trustee or declares himself trustee
thereof, reserving the income to himself for life, 2 with pro-
vision for the disposition of the principal either at the death
of the original owner, or after a period of further continuance

Dexter o. Treasurer and Receiver General, 243 M. �23 (1923). Tyler v. Treasurer and
mrse, it is not in contemplation ofR< il. 226 Mass. 306 (1917). Pr<

th

The income may be given to another, for the life of the donor. The gift of the principal
-hus postponed in possession until the death of the donor, and is taxable, even though the
tenant is also the remainderman. See New England Trust Company v. Abbott, 205 Mass.

279 (1910).
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of the trust. The interests in the property after the death
of the original owner may be made vested or contingent, or
subject to a power of appointment either reserved to the
original owner or given to another. 1 It is also common in
such transfers for the owner to reserve to himself an ab-
solute power to alter the terms of the trust, or to revoke
the transfer entirely and thus divest all interests of others
therein, at any time during his lifetime.

Such a transfer differs from an outright gift in that it re-
serves to the owner, depending on its terms, more or less
complete enjoyment and control of the property during his
lifetime. 2 It differs from a will in that it creates rights in
the property in others during the lifetime of the owner. It
is true that these rights may be made contingent, and even
if vested, they are commonly made subject to divestment,
but the fact that they are presently effective as limited, and
will take effect in possession and enjoyment on or after the
death of the owner unless divested, is held sufficient to ren-
der the disposition non-testamentary in character, and
hence the instrument creating such rights is not, and need
not qualify as, a will. 3 This type of transfer therefore would
not be taxable under a statute which taxed only transfers
by will.

Such a transfer has most of the advantages of a testa-
mentary disposition without the requirement of compliance
with the technical formalities of a will. It is obvious that
a tax on transfers by will and not on transfers to take effect
after death would be rendered nugatory by widespread
adoption of the latter as a non-taxable alternative to a
taxable disposition by will. The inheritance tax therefore,
as originally enacted, expressly included such transfers. 4

1 In either case, the person to whom the property is appointed is deemed for purposes of
the tax to take it by transfer from the original ownerunder the instrument reserving or creating

the power, and not from the holder of the power under the exercise of the power. Emmons c.
Shaw, 171 Mass. 410 (1898); Crocker v. Shaw, 174 Mass. 266 (1899).

2 See Boston Safe Deposit and Trust Company v. Commissioner of Corporations and Taxa-
tion, 267 Mass. 240 (1929).

National Shawmut Bank v. Joy, 315 Mass. 457 (1944)
4 "The policy of the law is, that the owner of the property shall not defeat or evade the

tax by any form of conveyance or transfer, where after death the income, profit or enjoyment
enures to the benefit of those who are not exempted.” State Street Trust Company v. Treas-
urer and Receiver General, 209 Mass. 373, 379 (1911).
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Major amendments occurred in 1907. 1 The scope of the
tax was extended by removal of the exemption in favor of
transfers to certain close relatives of the decedent. The in-
clusion within the tax of so-called “direct” legacies and
successions, however, still left such takers in a favored posi-
tion, in two respects.

First, the statute initiated differential rates of tax. Pre-
viously the tax had been at the rate of a flat five per cent of
the value of property involved in a taxable transfer. Un-
der the 1907 amendment, three classes of taxable transfers
were set up, depending on the relationship of the benefi-
ciary to the decedent. The first two classes included trans-
fers to certain relatives of the decedent, with the rate of
tax lower where the relationship was closer. The other
class included all other taxable transfers, and bore the high-
est rate.

Second, the act exempted any bequest, devise or distribu-
tive share which did not exceed $l,OOO, but a bequest, de-
vise or distributive share which passed to or for the use of a
spouse, parent, child or adopted child of the decedent was
exempted unless its value exceeded $lO,OOO. 2 It was fur-
ther provided that no tax should be exacted on property so
passing which would reduce its value below the amount of
the stated exemptions.

Graduation of rates was not violative of the Constitution,
since the tax was an excise and not a property tax, and could
not be said to be unreasonable. 3

The graduation of the tax with respect to particular bene-
ficiaries necessarily implied the principle of aggregation, re-
quiring that the tax on transfers to each beneficiary be com-
puted on the aggregate value of all property received by
him from the decedent by any of the methods taxable under
the statute and not separately on each individual transfer. 4

The 1907 Statute d

St. 1907, c. 563, the “direct” inheritance tax,
2 Amounts allowed for necessaries of a widow or minor children under G. L. (Ter. Ed.)

c. 196, § 2, and its predecessor legislation are not subject to the tax. See Hooker v. Porter
273 Mass. 316 (1930).

3 See Minot v. Winthrop, 162 Mass. 113 (1894)
* Marble v. Treasurer and Receiver General, 246 Mass. 504 (1923)
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This was later expressly enacted as a part of the inheritance
tax law. 1

The act of 1907 also changed the language of the tax law
so as to exempt expressly transfers by deed, grant or gift
made or intended to take effect in possession or enjoyment
after the death of the grantor “in cases of a bona fide pur-
chase for full consideration in money or money’s worth.”2

Such a transfer actually constitutes a sale of the property,
both in form and substance.

There is no provision in the statute, however, for partial
exemption on account of partial payment for the transfer. 3

Nor does the exemption extend to property passing by will
or intestate succession, which is taxable even though full
value has been paid therefor.4

Though in the intervening years there have been many
changes in the rates, transfers taxed and other particulars,
the general pattern of inheritance taxation thus set up in
1907 has remained substantially the same down to the
present time.

The 1909 Statute .

6

The “collateral” inheritance tax statute of 1891 did not
contain any provision expressly stating the effective date of
the tax with respect to different types of taxable transfers.
It was held, however, that the critical point of time was the
date of death of the donor. If the donor died on or after
its effective date, June 11, 1891, the tax was applicable. If
he had died prior thereto, the transfer of his property was
not taxable, even though interests therein passed to takers
after the tax became effective. 6

1 St. 1924, c. 128; "All property and interests therein which shall pass from a decedent to
the same beneficiary by any one or more of the methods hereinbefore specified and all beneficial
interests which shall accrue in the manner hereinbefore provided tosuch beneficiary on account
of the death of such decedentshall be united and treated as a single interest for the purpose of
determining the tax hereunder.”

St. 1907, c. 563, § 1
3 State Street Trust Company c. Treasurer and Receiver General, 209 Mass. 373, 380 (1911)
a Clark v. Treasurer and Receiver General, 226 Mass. 301 (1917); Hill t>. Treasurer and

Receiver General, 227 Mass. 331 (1917); Dana v. Dana, 226 Mass. 297 (1917).
Powers of appointment created prior to the 1907 act

« For example, by the exercise or non-exercise of a power of appointment. Emmons ».

Shaw, 171 Maas. 410 (1898). Though such a transfer is in substance a gift controlled by the
action or inaction of the donee of the power, the property was regarded, in accordance with the
technical property law. as passing to the ultimate taker from the donor under the instrument
which created the power, and not from the donee under the exercise or non-exercise of the
power. Crocker r. Shaw, 174 Mass. 266 (1899).
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The “direct” inheritance tax statute of 1907 expressly

provided that it was not applicable to estates of persons
who had died prior to its effective date, September 1, 1907.
However, it further expressly provided that it should not
apply to property passing by deed, grant, sale or gift made
prior to September 1, 1907, whether the donor died before
or after that date. 1 Such transfers therefore were taxable
only under the act of 1891, which taxed only transfers to
“collaterals”, even though the donor died and the property
passed after the act of 1907 became effective.

Property passing in a taxable transfer under a power cre-
ated on or after September 1, 1907, was of course subject to
the tax of 1907. However, if the owner had created a power
of appointment either by will or by deed prior to Septem-
ber 1, 1907, a vesting of the property under the power in
possession and enjoyment even after 1907 was not taxable
under the statute of 1907, but only under the act of 1891.
It was felt that property which so passed to a taker in pos-
session or enjoyment after September 1, 1907, should also
be subject to the tax of 1907, even though the power itself
had been created prior thereto.

Accordingly in 1909 legislation was passed 2 which pro-
vided in substance that whenever any person should possess
a power of appointment “derived from any disposition of
property” made prior to September 1, 1907, the exercise of
or failure to exercise the power should be deemed a disposi-
tion of property taxable as if such property belonged ab-
solutely to the donee of the power and had been bequeathed
or devised by the donee by will at the time of such exercise
of or failure to exercise such power. 3 The provisions of
prior laws, in so far as they were inconsistent therewith were
declared to be repealed. This provision has been retained
in the statute, by appropriate amendment, to the present
time.4

1 St. 1914, c. 563, amended the act of 1907 so as to make the tax of 1907 apply to property
passing by such gifts unless the death of the donor occurred prior to September 1, 1907.

2 St. 1909, c. 527, § 8.
3 This provision, by its express terms, did not apply to powers created on or after September

1, 1907. Therefore, with respect to such powers, the rule remained that property passing
thereunder was deemed to pass from the donor and not from the donee of the power, and was
taxable as a transfer of property of the donor. Hill r. Treasurer and Receiver General, 229
Mass. 474 (1918).

4 See G. L. (Ter. Ed.), c. 65, § 2.
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*

This provision of the act of 1909 obviously invited attack
on constitutional grounds. In the first cases passed on by
the Supreme Judicial Court the tax was assailed as violative
of due process where the donee of the power had failed to
exercise it and the property had therefore passed as provided
by the donor in the deed of trust creating the power. In
each case the court upheld the tax on the ground that since
it was only upon the lapse of the power by its non-exercise
on the death of the donee that the gift over in default of
appointment became vested in possession and enjoyment,
a taxable succession took place at that time, and due process
was not violated. The statute was held to apply to special
or limited powers as well as to general powers.1

The Supreme Judicial Court next upheld the tax in Binney
v. Commissioner of Corporations and Taxation,2 upon sim-
ilar reasoning. This case involved property which passed
under two trusts to takers in default who also took intes-
tate property of the donee of the powers. The property of
the trust which passed to each taker in default of appoint-
ment was aggregated with that which he took as heir of the
donee of the power for the purpose of computing the tax,
resulting in taxation at a higher rate than that applicable
had the property not been aggregated.

The Supreme Court of the United States reversed this de-
cision in Binney v. Long, 3 holding that the tax was unrea-
sonably discriminatory when applied to a transfer under a
power created prior to 1907 by a non-testamentary deed of
the donor, since no tax was enacted if such a power was so
created after 1907, and further holding that even where the
power was created by a testamentary act of the donor, the
requirement of aggregation in such cases where the taker
under the power also took property of the donee under a
taxable transfer was unreasonably discriminatory since no
aggregation would be required if he took identical property
under a similar power so created after 1907.

1 Minot v. Treasurer and Receiver General, 207 Mass. 588 (1911); Burnham v. Treasure!
and Receiver General, 212 Mass. 165 (1912); Saltonstall v. Treasurer and Receiver General,
256 Mass. 519 (1926), affirmed sub nom. Saltonstall v. Saltonstall, 276 U. S. 260 (1928).

2 293 Mass. 96 (1936)
a 299 U. S. 280 (1936)
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The Commissioner attempted to avoid the results of
Binney v. Long by computing the tax on the property pass-
ing under the power “alone, separately and apart” from the
property of the donee passing to the same taker. In 1944
the Supreme Judicial Court held that the Commissioner had
no authority to so compute the tax, since the law expressly
requires aggregation. 1

In 1944 also the case of Ferguson v. Commissioner of Cor-
porations and Taxation 2 brought the tax before the Supreme
Judicial Court in its application to property passing under
a testamentary creation of a power antedating 1907 where
the principle of aggregation had no application, since the
taker under the power did not take any property of the donee
of the power. The application of the statute to such a situ-
ation does not appear to run afoul of any constitutional
prohibition. Nevertheless, the Court held that the Legis-
lature never intended the tax to have such a limited effect,
and since its application to property passing under non-
testamentary powers and under testamentary powers in-
volving aggregation was unconstitutional, the statute failed
completely.

In that case the court further held that the purported re-
peal of prior laws contained in the act of 1909 was in-
separable from, and conditional upon, the validity of the
substitution therefor of the current tax. Since that pro-
jected tax failed as unconstitutional, so also did the repeal
of the prior law, and the transfer was taxable under the law
as it was prior to the statute of 1909.

Therefore, property passing by a taxable transfer under a
power of appointment is to be treated as passing to the taker
from the donor and not from the donee of the power, no
matter when the power was created. The passing of such
property, whenever it vests in possession and enjoyment, is
taxable under the statute in effect at the date of the death
of the donor of the power. The provisions of St. 1909,
c. 527, § 8, and its later forms (now G. L. (Ter. Ed.) c. 65,
§ 2) purporting to tax property passing under powers ere-

1 Dexter v. Commissioner of Corporations and Taxation, 316 Mass. 31 (1944)
2 316 Mass. 318 (1944).
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ated prior to September 1, 1907, as a succession from the
donee, are void.

The 1916 Statute.'

In 1915 it was held that the language of the statute taxing
property passing “by the laws regulating intestate succes-
sion” was not applicable to survivorship under a tenancy by
the entirety2 or a joint tenancy. 3

Inasmuch as the creation of a joint tenancy by way of
gift is a simple and common means of passing the title to
real or personal property to another on the death of the
original owner, the Legislature in 1916 amended the statute
so as to include such transfers within the tax. This amend-
ment made taxable any beneficial interest in property

which shall arise or accrue by survivorship in any form of joint ownership
in which the decedent joint owner contributed during his life any part of
the property held in such joint ownership or of the purchase price thereof.4

In the only case under this provision which has come be-
fore the Supreme Judicial Court 5 it was held that the inter-
ests accruing to the surviving wife in bank accounts stand-
ing in the names of husband and wife in the usual forms 6 of
the so-called “joint bank account” were taxable. The court
held that such deposits created neither a tenancy by the en-
tirety nor a true joint tenancy, but interests “at most
analogous to a joint tenancy,” since by their terms either
might appropriate the whole.

Though the Commissioner since 1916 has taxed interests
accruing by survivorship under true joint tenancies under
this section, it was his practice not to assess a tax thereunder
upon interests accruing by survivorship in a tenancy by the
entirety. Later amendment of the statute, however, specifi-
cally’ made such interests taxable, with exemption in whole

:>rship in any form of joint ownership.
Palmer v. Treasurer and Receiver General, 222 Mass. 263 (1915!
Attorney General c. Clark, 222 Mass. 291 (1915).

* St. 1016, c. 268, § 1
5 Marble v. Treasurer and Receiver General, 245 Mass. 504 (1923)
o “A or B”; “A or B, payable to either or the survivor”; “A or B, subject to withdrawal
whole or part by either or the survivor.”
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or in part in favor of residential property so held and occu-
pied by the husband and wife as a domicile. 1

The somewhat analogous question as to the taxability of
the interest of a surviving spouse who claims dower or
curtesy has not been adjudicated. 2 It however has been the
policy of the Commissioner not to claim that such an interest
is taxable, and no legislation on the subject has appeared.

Where, however, the surviving spouse takes by will or
intestacy, the interest is clearly within the statute. Where
the surviving spouse elects to take a forced share by waiv-
ing the will of the decedent spouse, he or she is regarded as
taking as a statutory heir,3 and such taking is considered to
be taxable.

The 1920 Statute.
Prior to 1920, the inheritance tax law did not include within

its scope outright gifts made during the lifetime of the donor,
even though they were made in contemplation of his death
and as a substitute for testate or intestate succession. Such
gifts, though motivated by considerations related to the
death of the donor, do not operate as successions on his
death, nor are they gifts made or intended to take effect in
possession or enjoyment after his death, for they are com-
pletely executed during his lifetime. 5 They thus escaped
taxation under the earlier wording of the statute, though
they were actually gifts made in substitution for testate or
intestate disposition.

In 1920 the tax statute was amended so as to include in
terests in property passing
by deed, grant or gift, except in cases of a bona fide purchase for full con-
sideration in money or money’s worth, made in contemplation of the death
of the grantor or donor. 6

St. 1949, o. 792. See infra
Dana v. Dana, 226 Mass. 297 (1917
Hite t l . Hite, 301 Mass. 294 (1938).

4 Gifts made in contemplation of death
The outright gift in contemplation of death here under discussion must be distingi

from a gift “causa mortis.” The latter type of gift is possible only for the transfer of personal
property, the title to which vests in the donee subject to divestment if the donor lives beyond

the threat of an apparently imminent death. The gift “causa mortis” was taxable under thi
originrd statute of 1891 as a gift made or intended to take effect in possession or enjoym
after the death of the donor.

St. 1920, o. 548, § 1
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I

Recognizing that a decision as to whether a gift was made
actually in contemplation of death would in many cases
present a difficult question of fact, the Legislature further
provided that

Any deed, grant or gift completed inter vivos, except in cases of bona
fide purchase for full consideration in money or money’s worth, made not
more than six months 1 prior to the death of the grantor or donor, shall,
prima facie, be deemed to have been made in contemplation of the death
of the grantor or donor. Notwithstanding any provision of section one, no
tax shall be payable thereunder on account of any deed, grant or gift in
contemplation of death made more than two years prior to the death of
the grantor or donor, unless made or intended to take effect in possession
or enjoyment after such death.2

The act expressly provided that it should not apply to
property passing by deed or otherwise in contemplation of
death made prior to the passage of the act, which was ap-
proved May 27, 1920.3

The question as to the taxability of a gift under this
section is one of fact in each case upon its own particular
circumstances. There have been but few cases before the
Supreme Judicial Court under this provision of the inherit-
ance tax. The leading case on the interpretation of the
words “in contemplation of death” is that contained in
New England Trust Company v. Commissioner of Corpora-
tions and Taxation. 4 In that case the court adopted the
construction which the Supreme Court of the United States
places upon the same words in connection with the federal
estate tax. 6 That interpretation states that the test is
always to be found in the motive of the donor, that gifts
which spring from purposes associated with life rather than
with the disposition of property in anticipation of death are
not within the tax, and that the facts of each case must be
carefully scrutinized to detect the dominant motive of the
donor in the light of his bodily and mental condition.

i St. 1939, c. 380 amended the section by substituting "one year” for "six months.” This
has been the only amendment of these provisions, now G. L. (Ter. Ed.), c. 65 §§ 1, 3.

2 St. 1920, c. 548, § 1.
3 St. 1920, c. 648, § 2, now G. L. (Ter. Ed.), c. 66, § 36.
* 316 Mass. 639 (1944).
6 United States c. Wells, 283 U. S. 102 (1931).
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Precedents are thus seldom controlling in making the
determination in a given case, but cases arising under the
similar language of the federal estate tax may well be help-
ful, 1 in addition to the Massachusetts decisions. 2

The 1926 Statute.3

The federal estate tax originated in 1916. Many re-
garded it as an invasion of a tax field which properly belonged
to the states. Partly as a result of resentment on the part
of the States against the federal tax, Congress included in
the Revenue Act of 1926 provision a credit against the
Basic Estate Tax of the amount of any estate, inheritance,
legacy or succession taxes actually paid to any State, Ter-
ritory, District of Columbia or any possession of the United
States in respect of any property included in the gross es-
tate, up to 80 per cent of the federal tax.

Massachusetts, as well as many other States, passed re-
sponsive legislation. The statute was first enacted in 1926,4

and in 1927 was re-enacted in substance as chapter 65A
of the General Laws. 5 Section lof the chapter was as
follows:

A tax is hereby imposed upon the transfer of the estate of every person
dying after February twenty-sixth, nineteen hundred and twenty-six, who
at the time of death was a resident of this commonwealth, the amount of
which shall be the amount by which eighty per cent of the estate tax
payable to the United States under the provisions of the federal revenue
act of nineteen hundred and twenty-six shall exceed the aggregate amount
of all estate, inheritance, legacy and succession taxes actually paid to the
several states of the United States in respect to any property owned by
such decedent or subject to such taxes as a part of or in connection with
his estate.

This tax is an estate tax, and not an inheritance tax. 6

Because of the $lOO,OOO exemption in the basic estate tax,

1 There have been nearly 200 such decisions by the Federal Courts, the Board of Tax Ap-
peals and the Tax Court.

2 The other Massachusetts cases on this point are O’Donnell v. Commissioner of Corpora-
tions and Taxation, 317 Mass. 664 (1945); O’Donnell v. Butler, 320 Mass. 504 (1946); and
Morse v. Commissioner of Corporations and Taxation, 327 Mass. 22 (1951).

3 The Massachusetts estate tax,
4 St. 1926, c. 355. The original act applied only to estates of persons dying between F

ruary 26, 1926, and June 1, 1927.
* St. 1927, c. 178,

Plunkett v. Old Colony Trust Company, 233 Mass. 474 (1919]
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the Massachusetts estate tax applied only in the case of
very large estates. A comparable substantial credit for
state death taxes has been continued in section 2011 of the
Internal Revenue Code of 1954.

A similar tax, proportioned to the value of property within
the jurisdiction of the Commonwealth, was imposed on the
estates of non-residents in 1932 1 Provision was made in
1937 for similar taxes in the future to the extent that any
later federal legislation might extend similar credit therefor. 2

No cases under this tax have been carried to the Supreme
Judicial Court.

The Statute. 3

The death of a person is essential to jurisdiction to ad-
minister his estate, and also to the passage to others of
rights dependent on his death. Evidence of facts which
give rise to an inference of death or which create a presump-
tion of death from seven years’ unexplained absence will
warrant a finding that a person is dead. Such a finding
by a probate court is an essential preliminary to adminis-
tration of his estate. However, if the person is not in fact
dead, the administration proceedings are a nullity, and there
is no passing or accruing of any interest in his property
dependent on his death. 4 No inheritance tax would there-
fore be applicable.

A different situation obtains with regard to settlement of
estates of absentees. When the owner of property within
the Commonwealth disappears or absconds therefrom, leav-
ing no agent therein to handle the property, the law provides
for the appointment of a receiver therefor. 5 A decree of the
probate court appointing a receiver, after elaborate pro-
vision for notice, authorizes him to take possession of the
property and to handle it under direction of the court.6

St. 1932, c. 284; St. 1933, c. 316, § 1, effective December 1, 1932.
2 St. 1937, c. 420. Constitutional questions relating to such delegation of legislative au-

thority are still open.
3 Settlement of estates of absentees,
4 Jochumsen c. Suffolk Bank, 85 Mass. (3 Allen) 87 (1861)
« G. L. (Ter. Ed.), c. 200.
o G. L. (Ter. Ed.), c. 200. § 5,
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The decree recites the date of disappearance or absconding
as found by the court after hearing. If at the expiration of
fourteen years from said date the absentee or his representa-
tive has not appeared and claimed Iris property, the court
upon proper petition will order the remainder thereof to be
distributed to the persons to whom and in the shares and
proportions in which it would have been distributed if the
absentee had died intestate and domiciled within the Com-
monwealth on the day fourteen years after the date of the
disappearance or absconding as found by the court. 1

After such order, all right, title and interest of the absen-
tee in the property under receivership or the proceeds thereof
is barred, and no action can be commenced by him on ac-
count thereof, except that if before distribution is com-
pletely made under such order the absentee or his repre-
sentative appears, the court may make such further order
as to distribution as it deems just and equitable. 2 Such
settlement of the estate of an absentee, operating on the
theory of a statute of limitations running on a period of
abandonment as found by the court after due notice and
opportunity for a hearing, has been held not to violate
any constitutional restriction. 3

While the death of the absentee is not a requirement, the
analogy to the distribution of the estate of a decedent is
obvious. In 1946 General Laws (Ter. Ed.), c. 200, § 13
was further amended by adding a provision to the effect
that the receiver, before making distribution of the property
under the order of the court, shall deduct from the respec-
tive shares of those who are to take thereunder the equiva-
lent of the inheritance tax which would have been payable
if the absentee had actually died intestate and domiciled in
the Commonwealth on the day fourteen years after the date
of the disappearance or absconding as found by the court,
and pay the same to the Commonwealth. 4

No cases arising under this statute have come before the
Supreme Judicial Court.

1 G. L. (Ter, Ed.), c. 200, 5 13
3 G. L, (Ter. Ed.J, c. 200, §§ 12, 13 and 14, as amended by St. 1941, c. 399,
3 Nelson r. Blinn. 197 Mass. 279 (1908); Elinn «. Nelson, 222 U. S. 1 (1911).
* St. 1946, c. 395.
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The 1949 Statute. 1

As has already been seen, it was held in 1915 that survi-
vorship in a tenancy by the entirety was not taxable under
the existing statute. The 1916 statute which taxed “survi-
vorship in any form of joint ownership” might have been
construed to include the tenancy by the entirety. How-
ever, it was the policy of the commissioner to refrain from
assessing a tax on such survivorship.

In 1949 the law was amended so as to include under the
tax any beneficial interest in property —-

which shall arise or accrue by survivorship ... in any tenancy by the
entirety in which the decedent contributed during his life any part of the
property held in such . . . tenancy by the entirety or to the purchase
price thereof .

.
.

Provided, however, that in the case of any beneficial interest arising or
accruing by survivorship of a husband or wife in a tenancy by the entirety
in single family residential property occupied by such husband and wife
as a domicile, there shallbe allowed an exemption of such property to the
extent of its value, and in multiple family residential property so occupied
there shall be allowed an exemption of such property to the extent of
twenty-five thousand dollars of its value. 2

No cases have arisen for decision by the Supreme Judicial
Court under this statute.

The Exemption of Transfers for Charitable, Edu-
cational, Religious and Public Purposes.

As already pointed out the inheritance tax is levied upon
the right or privilege of receiving property, and though it is
measured by its value, it is not a tax on the property. There-
fore whether the property is for other purposes tax exempt is
immaterial. The language of the statute embraces all prop-
erty within the jurisdiction of the Commonwealth passing
in a taxable transfer.3

From the inception of the tax, however, the law has con-
tained exemptions in favor of certain charitable gifts. The

1 Tenancy by the Entirety
2*St. 1949, c. 792.
* Callahan r. Woodbridge, 171 Mass. 595 (1898).
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original act of 1891 excepted from the tax any interest in
property which should pass “to or for charitable, educational
or religious societies or institutions, the property of which
is exempt by law from taxation.” 1 This language was con-
trued to mean property generally exempt from taxation un-
der the laws of the Commonwealth.2 Thus a gift to a society
or institution outside the Commonwealth wr as not exempt,
even though its property was tax-exempt by the law of the
state in which it was located. 3 However, the fact that a
society or institution which qualified under this provision
might dispose of part or all of the gift outside the Common-
wealth did not invalidate the exemption. 4

A gift to a society or institution other than those de-
scribed in the statute was held not exempt, even if given in
trust for purposes which were clearly charitable,5 but where
such an unqualified society or organization was given merely
a power of appointment over a fund, and appointed to a
qualified institution, the gift was held exempt as a transfer
from the donor to the qualified institution. 6

The exemption was extended by legislation in 1895 to
“bequests to towns for any public purpose;” 7 in 1905, to
bequests “to or for the use of a city or town for public pur-
poses;” 8 in 1906, to bequests to “trustees for public chari-
table purposes within the Commonwealth;” 9 and in 1907,
to gifts “for or upon trust for any charitable purposes.” 10

In 1909 there was enacted a statute 11 which -

1. Expressly provided that the exemption of gifts to or
for charitable, educational or religious societies or institu-
tions, “the property of which is exempt by law from tax-

1 St. 1891, c. 425, § 1
! Firat Universalist Society in Salem v. Bradford, 185 Mass. 310 (1904). The statutes

determining such exemption of property from taxation are found in G. L. (Ter. Ed.), c. 59,
§ 5, and its predecessor legislation

3 Minot v. Winthrop, 162 Mass. 113 (1894), Rice v. Bradford, 180 Mass. 545 (1902!
4 Balch v. Shaw, 174 Mass. 144 (1899).
5 Hooper v. Shaw, 176 Mass. 190 (1900). See Pierce r. Stevens, 205 Mass. 219 (1910)
6 Balch v. Shaw, 174 Mass. 144 (1809). See also Attorney General v. Thorp, 230 Ma:

(1918)
7 St. 1895, c. 307,
8 St. 1905, c. 470.
8 St. 1906, o. 436.

i»St. 1907, c. 563, § 1
•1 St. 1909, c. 527, § 1,
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ation”, was limited to such societies and institutions “the
property of which is by the laws of this commonwealth
exempt from taxation;” 1

2. Re-enacted the provision that the exemption of gifts
for charitable purposes was for “charities to be carried out
within this commonwealth;” and

3. Expressly provided that the exemption of bequests to a
city or town for public purposes should extend only to
bequests “to a city or town within this commonwealth.” 2

In 1916 “bequests to or for the use of the Commonwealth
for public purposes” were also exempted. 3

As thus amended, the exemption remained for twenty-
five years, without further litigation before the Supreme
Judicial Court.

Amendment in 19414 extended the exemption on a recipro-
cal basis to gifts for charitable and civic purposes to be
carried on outside of the Commonwealth, and changed the
basis for exemption of gifts to charitable, educational or
religious societies or institutions. The act, effective as to
transfers from persons dying on or after July 1, 1940, pro-
vided for exemptions for gifts

(1) To or for the use of charitable, educational or religious societies or
institutions which are organized under the laws of, or whose principal
objects are carried out within, the commonwealth or which are organized
under the laws of, or whose principal objects are carried out within, some
other state of the United States which exempts from similar taxation
legacies and devises by its citizens to or for the use of such societies or

institutions whicli are organized under the laws of or whose principal
objects are carried out within, the commonwealth; or

(2) For or upon trust for any charitable purposes to be carried out
within the commonwealth or within any other state of the United States
which exempts from similar taxation legacies and devises by its citizens
for charitable purposes to be carried out within this commonwealth;
or

i Thus conforming the express terms of the statute to the construction placed on the exemp-
tion in the statute of 1891 by Minot v. Winthrop, 162 Mass. 113 (1894).

2 This limitation also was expressly decided to have been merely declaratory of the law as
it had been by construction, though not expressly by statute, since the origin of the exemption

St. 1895, c. 307. Davis v. Treasurer and Receiver General, 208 Mass. 345 (1911)
3 St. 1916, c. 268, § 1.
* St. 1941, c. 605,
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(3) To or for the use of the commonwealth or any town therein for
public purposes. 1

A majority of the States have provided such reciprocal
exemptions.

The 1941 act has remained the law down to the present
without change except that in 1950 there was inserted a new
exemption (numbered “2”, which changed the numbers of
the exemptions “2” and “3” above to “3” and “4”) as
follows:

(2) For the saying, singing, performance or celebration of religious
rites, rituals, services or ceremonies whether to be conducted within or
without the commonwealth.2

No cases under this last amendment have come before the
Supreme Judicial Court.

Property subject to the Tax.
The statute of 1891 which initiated the inheritance tax

embraced within its scope
All property within the jurisdiction of the commonwealth, and any

interest therein, whether belonging to inhabitants of the commonwealth
or not, and whether tangible or intangible . . . . 3

Speaking of equivalent language of a later form of the
statute, 4 the Supreme Judicial Court said

This language indicates an intention on the part of the Legislature to
tax all property that it has the power to tax. The statute is as broad as
the jurisdiction of the Commonwealth.5

When questions as to the limits of the constitutional
power of the Commonwealth to tax successions were first

1 The Alumnae Association of Smith College was held to qualify as a charitable institution
organized as a corporation under the laws of Massachusetts and a bequest to it is therefore
exempt. New England Trust Company v. Commissioner of Corporations and Taxation, 327
Mass. 113 (1951); Saggahew Lodge, A. F. and A, M. and Haverhill Commandery No. 14,
Knights Templars, were held not charitable, educational or religious organizations whose
purposes were carried out within the Commonwealth within the terms of the statute, and
gifts to them were not exempt. McGregor c. Commissioner of Corporations and Taxation,
327 Mass. 484 (1951).

2 St. 1950, c. 556.
3 St. 1891, c. 425, § 1.
4 “All property within the jurisdiction of the Commonwealth, corporeal or incorporeal, and

any interest therein, whether belonging to inhabitants of the Commonwealth or not, . .
St. 1907, c. 563, § 1.

1 Kinney ». Treasurer and Receiver General, 207 Mass. 368 (1911).
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raised, the prevailing view was one which gave full rein to
the power to tax.

In the case of succession to realty, jurisdiction to tax pre-
sented no problem. It is a settled principle of jurisprudence
that only one basis for jurisdiction over real property is
recognized, namely location within the territorial boundaries
of the state. Accordingly the tax was applied to succession
to realty within the borders of the Commonwealth even
though owned by a non-resident decedent. It was not
applied to succession to realty located elsewhere, even
though owned by a resident decedent. While questions as
to whether a particular interest should be classified as realty
or as personalty for purposes of the tax have given some
difficulty, 1 the jurisdictional principle has always been
clear.

In the case of succession to personal property of resident
decedents, the question was also simplified by the general
acceptance for a period of time of the principle that the
succession to moveables is governed by the law of the state
of the domicile of the owner at the time of his death. This
led to the general rule which regarded personal property as
having a situs at the domicile of the decedent owner for the
purpose of taxation on succession. Thus it could be, and
was asserted, that the Massachusetts inheritance tax ap-
plied to the succession to all the personal property of its
resident decedents, whatever its character and wherever
located. 2

In the case of tangible personalty of non-resident de-
1 Where a debt is secured by a mortgage of land in Massachusetts, though the debt is per-

sonalty, both the mortgage interest owned by the mortgagee and the excess value of the realty

over the mortgage, owned by the mortgagor, are realty and therefore succession thereto is
taxable by the Commonwealth. Kinney v. Treasurer and Receiver General, 207 Mass. 368
(1911); Hawkridge v. Treasurer and Receiver General, 223 Mass. 134 (1916); McCurdy p.

McCurdy, 197 Mass. 248 (1908).
The interest of a cestui que trust in a real estate trust of Massachusetts land is an equitable

interest in land, and succession thereto is taxable by the Commonwealth. See Baker v. Com-
missioner of Corporations and Taxation, 253 Mass. 130 (1925),

Where, however, land is held in a partnership or association or trust under which the bene-
ficiary has no interest in the land itself, but only a right to the proceeds or a share thereof
when the realty is sold, the right of the beneficiary is personalty and not realty, Dana c.
Treasurer and Receiver General, 227 Mass. 562 (1917); Priestly v. Treasurer and Receiver
General, 230 Mass. 452 (1918).

2 Frothingham v. Shaw, 175 Mass. 69 (1899)
This doctrine was in 1925 completely repudiated with respect to tangible personalty with

its situs outside the state, which has held to be beyond its constitutional power to tax. This
holding put tangible personalty on the same basis as realty for succession tax purposes. Frick
r. Pennsylvania, 268 U. S. 473 (1925).
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cedents, physical presence of the property within the State
afforded a simple and proper basis on which it was held that
the Commonwealth had jurisdiction to tax succession
thereto. 1

Where the personalty of the non-resident was an in-
tangible, its location was necessarily a fiction. However,
when the intangible property interest was evidenced by or
embodied in an instrument in writing, the instrument was
of course tangible, with an actual physical location. The
fact that such an instrument was physically within the
Commonwealth made succession to the property interest
thereby represented subject to the inheritance tax, even
though it was owned by a non-resident. 2 Bank bills, govern-
ment bonds, negotiable instruments generally, insurance
policies, and savings bank books are illustrations of such
instruments. 3

Where the intangible owned by a non-resident decedent
was one which required action in the courts of the Com-
monwealth for its enforcement, as for example where the
debtor or obligor was domiciled in Massachusetts and not
subject to effective suit elsewhere, it was held that the claim
was within the jurisdiction of the Commonwealth for the
purpose of the inheritance tax. 4

The legal right of the Legislature to make such a provision in regard to the property
non-resident owner rests on the fact that the property is within the State and subject to its
jurisdiction

.... A ground for its exercise is that the property has the protection of our
laws, and that our laws are invoked for the administration of it when a change of ownership
is to be effected.” Callahan r. Woodbridge, 171 Mass. 595, 697 (1898).

Bonds and negotiable instruments are more than merely evidences of debt. The debt
parable from the paper which declares and constitutes it, by a tradition which comes

down from more archaic conditions. Bacon v. Hooker, 177 Mass. 335; Blackstone v. Miller,
188 U. S. 187, 206 (1903). See also Callahan r. Woodbridge, 171 Mass. 595 (1898).

3 But Massachusetts specifically excluded from taxation on this basis shares of stock in a
foreign corporation owned by a non-resident decedent, on the ground that certificates to
shares of stock are merely "title deeds of the shares” and the mere physical presence of the
certificate within the state does not bring the shares themselves within the jurisdiction of the
Commonwealth. Clark r. Treasurer and Receiver General, 218 Mass. 292 (1914); Welch v.
Treasurer and Receiver General, 223 Mass. 87 (1916).

4 ‘ ... It is plain that the transfer does depend on the law of New York, not because of
any theoretical speculation concerning the whereabouts of the debt, but because of the practical
fact of its power over the person of the debtor. . . . Power over the person of the debtor
confers jurisdiction.” Blackstone r. Miller, 188 U. S. 189, 1 (1903).

Thus, the tax would apply to succession to registered bonds of the Commonwealth, but not
to a debt owned by a partnership collectible elsewhere as well as in Massachusetts, which
succession "does not depend

... in any degree upon the moral or legal support or actual
assistance of our laws.” Bliss v. Bliss, 221 Mass. 201 (1915).

It was held that the tax did not apply to the passing under a power of appointment of prop-
erty of a non-resident donor merely because the power was exercised by the donee by a will
which was probated in Massachusetts. Walker v. Treasurer and Receiver General, 221 Mass.600 (1916).
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On this basis it was also held that the Commonwealth had
jurisdiction to tax succession to shares in a Massachusetts
corporation owned by a non-resident decedent, 1 and to
measure the value of the shares by all of the property of the
corporation, whatever its character and wherever located. 2

It was further held that succession to shares in a real estate
trust or unincorporated association under the terms of which
the beneficiary had no title to its property, but only a right
to share in the income and the proceeds on liquidation, was
taxable when the trustees were domiciled or the business
offices of the association were located in the Commonwealth,
regardless of where the property, of the trust or association,
real or personal, was located. 3

The Massachusetts inheritance tax as thus construed was
very broad, and by the use of whichever basis of jurisdiction
might be appropriate in an}' given case, its effect reached
far and wide. Since the other States also sought revenue
from similar taxes, personal property passing on the death
of its owner was in many cases subject to double or even
multiple taxation. Particularly was this true in the case of
intangible property, for the fictional “location” of the prop-
erty by ascribing to it a “situs” in various States for various
reasons made for such multiple levies.

Where any of the bases above indicated existed to sup-
port the taxing jurisdiction of each of the States exacting
taxation, the fact that the taxation was double or multiple
was originally held not to violate the Fourteenth Amend-
ment. 4

However, the evil of a general policy on the part of the
States to tax to the constitutional limits of their power was
obvious. Agreement on this point led several States to
enact legislation reciprocally exempting from inheritance

Greves v. Shaw, 173 Mass. 205 (1899)
2 Moody v. Shaw, 173 Mass. 375 (1899). However, when a corporation was incorporated

both in Massachusetts and in another State and owned property in both States, the Supreme

Judicial Court construed the Massachusetts statute, as a matter of interstate comity, as
intended to levy the tax on only such portion of the value of each share as is represented by

property of the corporation within the Commonwealth. Kingsbury v. Chapin, 196 Mass.

533 (1907); Welch c. Treasurer and Receiver General, 223 Mass. 87 (1916).
3 Dana t. Treasurer and Receiver General, 227 Mass. 562 (1917); Priestly r. Treasurerand

Receiver General, 230 Mass. 452 (1918).
4 Blackstone v. Miller, 188 U. S. 189 (1903)
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taxation the property of non-residents when a like exemp-
tion existed in the law of the domicile of the decedent.

Massachusetts took a prominent part in this attempt to
abolish multiple taxation. The inheritance tax statute of
1907 contained provisions for this reciprocal exemption 1

and in 1912 Massachusetts took the drastic step of exempt-
ing from the tax all personal property of non-resident de-
cedents. 2 Manj" other States, however, failed to enact
similar legislation, and in 1920 Massachusetts restored its
tax on the personal property of non-resident decedents with
provision for reciprocal exemption as in the statute of 1907.3

In 1922, however, the Commonwealth again changed its
policy and exempted all personal property of non-resident
decedents except stock in Massachusetts corporations and
in national banks located therein, with reciprocal exemption
even in the case of such property. 4

The Massachusetts estate tax was enacted in 1926, ap-
plicable only to the estates of resident decedents. 5

In 1926 the inheritance tax was amended 6 to include tan-
gible personal property of non-resident decedents within the
Commonwealth, following upon the decision of the Supreme
Court of the United States in Frick v. Pennsylvania. 7

In 1927 stock in Massachusetts corporations and national
banks located therein owned by non-resident decedents was
eliminated from the inheritance tax, 8 and in 1929 the tax was

!t. 1907, c. 563, §3. This statute also allowed what was in effect a credit against the tax
>n the property of resident decedents located outside the Commonwealth to the extent of
inheritance taxes paid thereon to any other state or country. St. 1907, c. 563, §3. This pr<
vision was repealed in 1916, St. 1916, c. 268, § 3.

This statute also proportioned the tax on shares of multi-state railroad, street rail
telephone and telegraph corporations to the mileage of line within the Commonwealth
1907, c. 563, §2. This provision was repealed in 1912, St. 1912, c. 678, §

The same principle of apportionment of the tax was applied tosuch stock owned by resident
lecedents in 1911, St. 1911, c. 502, § 1, which provision was repealed in 1916, St. 1916,

§3.
2 St. 1912, c. 678.
3 St. 1920, c. 396. §§ 1, 3. The provision for proportionment of the tax to mileage of line
:hin the state in the case of multi-state corporations was also restored>rat

St. 1922, c. 403.
St. 1926, c. 355

6 St. 1926, c. 418.
268 U. S. 473 (1925). This case held that a state was without constitutional power tost

levy an inheritance tax upon succession to tangible personal property ordinarily located out-
side its borders, even though it be the property of a resident decedent. Thus the state in which
tangible personalty is ordinarily located, and only that state, can tax it

8 St. 1927. c. 156.
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amended so that the interest of a non-resident decedent in
Massachusetts realty was excepted if "represented by a
mortgage or by a transferable certificate of participation or
share of an association partnership or trust.” 1

In 1932 the Massachusetts estate tax was amended to in-
clude the transfer of real estate and tangible personalty of
non-resident decedents located in Massachusetts, 2 and again
in 1933 to include all property in the Commonwealth of de-
cedents not residents of the United States. 3

The law on the subject of the power of the Common-
wealth to tax succession to intangibles owned by non-resident
decedents prior to 1929 has already been indicated.

In a series of cases beginning in 1929 and culminating in
1932 with First National Bank of Boston v. Maine,4 the
Supreme Court of the United States expressly over-ruled
Blackstone v. Miller, 5 and enunciated a rule which may be
summarized by the following quotation:

. . . Practical considerations of wisdom, convenience and justice alike
dictate the desirability of a uniform general rule confining the jurisdiction
to impose death transfer taxes as to intangibles to the state of the domicile

The requirements of due process of law accord with this view

These cases, combined with the earlier decision in Frick
v. Pennsylvania, appeared to have spelled the end of mul-
tiple taxation, by declaring it to be beyond the power* of
the states. Since Massachusetts had already enacted legis-
lation voluntarily foregoing the taxation of succession to in-
tangibles owned by non-residents, the new holdings did not
restrict the scope of its tax.

However, there had been strong dissent from this holding
of the Supreme Court, and beginning in 1939 another series
of cases came down from that court, culminating in 1942

St. 1929, c. 292, § 1
St. 1932, c. 284.

3 St. 1933, e. 316, § 1, effective December 1, 1932. See Burnet r. Brooks 288, L
(1933;

4 Safe Deposit and Trust Company of Baltimore r. Virginia, 280 U. S. 83 (1929); Farmer
Loan and Trust Company r. Minnesota, 280 U. S. 204 (1930); Baldwin v. Missouri, 281 I
586 (1930); Beidler v. South Carolina Tax Commission, 282 U. S. 1 (1930); and First Natic
Bank of Boston p. Maine, 284 U. S. 312 (1932)

s 188 U. S. 189 (1905).
« First National Bank of Boston r. Maine, 284 U. S. 312, 330-331 (IS
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with State Tax Commissioner v. Aldrich. 1 In that case the
court quoted from its own language in Wisconsin v. J. C.
Penney Company —

2

... A state is free to pursue its own fiscal policies, unembarrassed by the
Constitution, if by the practical operation of a tax the state has exerted
its power in relations to opportunities which it has given, to protection
which it has afforded, to benefits which it has conferred by the fact of being
an orderly, civilized society.

and also said

. . . We do not think that First National Bank v. Maine should sur-
vive. We overrule it . . . we repeat that there is no constitutional rule
of immunity from taxation of intangibles by more than one State. In
case of shares of stock, jurisdiction to tax is not restricted to the domi-
ciliary State. Another State which has extended benefits or protection, or
which can demonstrate “the practical fact of its power” or sovereignty as
respects the shares (Blackstone v. Miller, p. 205), may likewise con-
stitutionally make its exaction. In other words, we restore these in-
tangibles to the constitutional status which they occupied up to a few
years ago. See Greves v. Shaw, 173 Mass. 205, .

.
.

Thus, it has been possible since 1942 for a state to tax
succession to intangibles on any of the bases of jurisdiction
earlier outlined, and the fact that such taxation is double or
even multiple presents no federal constitutional problem.

However, the Massachusetts inheritance tax upon prop-
erty of nonresident decedents remains today as last amended
in 1929. The statute subjects to the tax only

. . . all real estate or any interest therein and all tangible personal
property within the commonwealth belonging to persons who are not
inhabitants of the commonwealth, except such an interest in such real
estate as is represented by a mortgage or by a transferable certificate of
participation or share of an association, partnership or trust . . ,

5

The inheritance tax thus makes no attempt to tax suc-
cession to intangible property of non-resident decedents. It

Curry t. McCanless, 307 U. S. 357 (1939); Graves v. Elliott, 307 U. S. 363 (1939); C
Schmidlapp, 316 U. S. 657 (1942) andState Tax Commission v. Aldrich, 316 U. S. 174 (1942)

311 U. S. 435 (1940).

G. L. (Ter. Ed.), c. 65, § I
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taxes only the transfer of such property of non-residents as
is constitutionally subject to tax only in Massachusetts.
Thus, whenever multiple taxation of succession may exist,
it is not caused by the law of Massachusetts.

With respect to the taxation of the property of resident
decedents, the language of the inheritance tax statute as
last amended in 1916 today remains as broad as it was
originally in 1891, since it includes in the tax

All property within the jurisdiction of the commonwealth, corporeal and
incorporeal, and any interest therein, belonging to inhabitants of the com-
monwealth. .

. .'

The tax, as has been seen, cannot constitutionally' reach
the succession to realty and tangible personalty located out-
side of Massachusetts, even though it is owned byr a resident
decedent, but does reach all intangibles owned by residents,
wherever located.

Multiple taxation also arises out of conflicting determina-
tions of the domicile of a decedent. In many cases, par-
ticularly those of large estates, two or more states have each
claimed that a particular decedent was domiciled therein at
the time of his death, and each State has then proceeded to
tax the transfer of his property as that of a resident de-
cedent.

The Supreme Court of the United States has ruled that
this situation does not warrant relief in the federal courts
for the taxpayer.2 However, in one exceptional instance,
where the total succession tax claims exceeded the net value
of the taxable estate of the decedent, relief was granted, not

G. L. (Ter. Ed.), c. 65, § 1
the Constitution of the United States does not guarantee that th<

state courts shall be free from error,
... or require that pronouncements shall be consistent

. . . Neither the Fourteenth Amendment nor the full faith and credit clause requires uni-
formity in the decisions of the courts of different states as to the place of domicil, whej-e th
exertion of state power is dependent upon domicil within its boundaries. . . . Hence it cai

not be said that the threatened action of respondents involves any breach of state law or c
the laws or Constitution of the United States. Since the proposed action is the perforn

)f a duty imposed by the statute of the state upon state Officials through whom alone the
state can act, restraint of their action, which the bill of complaint prays, is restraint of state
action, and the suit is in substance one against the state which the Eleventh Amendment
forbids.” Worcester Trust Company r. Riley, 302 U. S. 292, 298-300 (1937)
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to protect the taxpayer, but because a justiciable “case”
between States was presented. 1

Massachusetts has also participated in a reciprocal pro-
gram on a basis of comity between the States designed to
avoid multiple taxation in such situations. Legislation to
this end, chapter 658, was enacted in 1943. 2

That statute provides that where each of the States claim-
ing the decedent as a domiciliary has equivalent legislation,
and none of the States has yet made a judicial determination
of domicile, any executor or administrator may invoke the
statutory procedure, which election may be rejected by any
other executor or administrator. If not rejected, the statu-
tory procedure must be followed. 3

The Commissioner of Corporations and Taxation is em-
powered to enter into agreement with the corresponding
officers of the other States and the executors and adminis-
trators of the estate to fix the amount to be paid to each
State in full payment of any death tax.4

If such an agreement is not reached, the statute provides
for arbitration by a board of three, whose determination of
the domicile of the decedent shall be final and conclusive for
death tax purposes.5

The expense of the proceeding is to be borne by the estate
and is deemed an expense of administration. The procedure
will be found to be desirable for the taxpayer in any case
where the estate is of such size that it is reasonable to

1“. . . That two or more states may each constitutionally assess death taxes on a decedent’s
intangibles upon a judicial determination that the decedent was domiciled within it in pro-

mgs binding upon the representatives of the estate, but to which the other states are not
parties, is an established principle of our federal jurisprudence. ... In this case, . . . the
relations of decedent to each of the demanding states were such as to afford substantial basis
for the claim that he was domiciled within it, with fair probability that the claim would be
accepted and favorably acted upon if there were no participation by the other states in the
litigation. . . . Taken as a whole the case is exceptional in its circumstancesand the principles
of law applicable to them, all uniting to impose a risk of loss upon the state lawfully entitled
to collect the tax.

“We think that ...
a justiciable ‘case’ between the states is presented; and that a cause

of action cognizable in equity is alleged and proved.” Texas v. Florida, 306 U. 8. 308, 410
411 (1939).

2 St. 1943, c. 428. The statute may be invoked even though the decedent died prior to its
effective date. §3.

3 C. 658, § 2.
4 C. 658, § 3.

5 C. 658, § 4.
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believe th‘at the cost of the proceeding will he substantially
less than the amount of taxes to be saved thereby.

The Supreme Judicial Court has had no occasion to con
strue any of the provisions of chapter 658. 1

The statutes presently in force governing the adminis-
tration of the inheritance and estate taxes will be here con-
sidered; no attempt will be made to describe earlier pro-
cedures.

Liability for the Taxes and Time of Payment
Since a taxable succession may occur in any one of a num-

ber of ways, different provisions for liability for the tax are
made to cover all such methods of succession.

Thus, where the property passes by will or intestate suc-
cession, liability for the inheritance tax is imposed upon the
executors, administrators or trustees involved,2 the tax being
due at the expiration of one year from the date of the giving
of bond by the executors, administrators or trustees first ap-
pointed, except that wdiere the taxable interest is a future
interest, subject to a life estate or a term for years, the tax
is payable one year after the interest takes effect in pos-
session or enjoyment, liability therefor being placed on the
executors, administrators or trustees in office when the right
of possession or enjoyment accrues, or, if there is no such
officer at the time, on the persons entitled thereto. 3

If, however, the property passes by transfer to take effect
after the death of the donor, or an interest arises or accrues
by survivorship in any form of joint ownership, the in-

ADMINISTRATION OF THE TAXES

Chapter 11.

1 The procedure of chapter 658 has been invoked in one instance, in 1949, with respect tc
the determination, as between the Commonwealth and the State of New Hampshire, of the
domicile of Isabel Anderson, who died in 1948. The matter went to arbitrators, who deter-
mined in 1950 by a majority decision that the decedent was a domiciliary of Massachusetts.

G. L. (Ter. Ed.), c. 65,

3G. L. (Ter. Ed.), c. 65, § 7. If, however, the probate court has ordered the executor or
administrator to retain funds to satisfy a claim of a creditor, the payment of the tax may be
suspended by the court to await disposition of such claim. “Whenever the circumstances of
a case require, the probate court may extend the time for payment of said tax, with or with-
out interest.” G. L. (Ter. Ed.), c. 65, § 32.
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heritance tax is payable by the donee or survivor one year
from the date when his right of possession or enjoyment
accrues. If the property passes by transfer made in con-
templation of death, the inheritance tax is payable by the
donee one year after the death of the donor. 1

The Massachusetts estate tax is due eighteen months
from the date of death, and executors, administrators, trus-
tees, grantees, donees, beneficiaries and surviving joint
owners are liable therefor. The Commissioner may for
cause shown extend the time of payment with or without
interest. 2 It is also provided generally that the adminis-
trative provisions provided in G. L. (Ter. Ed.), c. 65, for
collection of the inheritance tax shall be effective in reference
to all corresponding matters arising in connection with the
estate tax.

An executor or administrator or trustee holding property
is charged with the duty of collecting the tax thereon, either
from the person entitled to the property, or by deduction
from the property, before delivery of it to the person en-
titled. Where realty passes by will or intestacy, the executor
or administrator is charged with collecting the tax from the
devisee or heir.3

Where a taxable legacy is charged upon real estate, the
heir or devisee, before paying such legacy, is required to
deduct the tax thereon and pay it to the executor, admin-
istrator or trustee, who may enforce such payment in the
same manner as payment of the legacy itself could be en-
forced, and the tax is a lien on the real estate until paid. 4

Executors, administrators and trustees may be author-
ized by the probate court to sell real estate of a decedent
for the payment of the tax in the same manner as it may
authorize them to sell realty for the payment of debts. 5

The tax is payable out of and chargeable to principal,
unless the donor provides otherwise in the instrument of
transfer. 6

G. L. (Ter. Ed.), c. 65. §

2G. L. (Ter. Ed.), c. 65A. §4. that no lien shall attach to any property of any
estate on account of the tax imposed here

3 G. L. (Ter. Ed.), c. 65, § 17.
4 G. L. (Ter. Ed.), c. 65, § 18,
5 G. L. (Ter. Ed.), c. 65, § 21,
6 G. L. (Ter. Ed.), c. 65, § 12.
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Taxes not paid when due bear interest at 6 per cent per
annum from the due date. 1

The Inheritance Tax Lien.

All property of which the decedent was seized or pos-
sessed at the time of his death, and all property acquired in
substitution therefor, is charged with a lien for the inheri-
tance tax and interest thereon. 2 The lien ceases to attach
to realty sold under license or decree of the probate court,
and to personalty sold for value by executors, adminis-
trators or trustees. The lien on particular real estate may
be discharged either by payment of all taxes due and to be-
come due on the particular parcel, or by order of the probate
court securing payment of all such taxes thereon by bond
or deposit, or by transfer of such lien to other real estate
owned by the owner of the particular parcel. 3

The Commissioner may enforce the lien upon real estate
after hearing and determination of the amount of taxes and
interest due thereon by the probate court, by sale in the
manner provided by G. L. (Ter. Ed.), chapter 60, for the
collection of taxes by sale by a collector of taxes, so far as
applicable. 4

Under the provisions of chapter 595 of the Acts of 1954
time limits for the duration of real estate liens were estab-
lished.

Ascertainment of Property subject to the Inheritance Tax
Every executor, administrator or trustee isrequired, under

possible penalty of one thousand dollars, to file in the pro-
bate court or with the Commissioner, within three months
after his appointment, an inventory containing a complete
list of all assets of the estate within his knowledge, together
with a sworn appraisal thereof. 5

1 . . ; provided, however, that if a sum equal to not less than four fifths of the amount
the tax is paid to the commissioner on or before the date it becomes due, no interest shall

be charged or collected on the remainder of the tax until thirty days after the bill for sucl
taxes is sent by the commissioner.” G. L. (Ter. Ed.), c. 65, § 11.

No lien attaches on account of the Massachusetts estate tax. G. L. (Ter. Ed.), c. 65A
§2,

a G. L. (Ter. Ed.), c. 65, § 9.
* G. L. (Ter. Ed.), c. 65. § 31
*G. L. (Ter. Ed.), c. 65. § 22,
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In addition thereto, the Commissioner, under his power
to prescribe such other forms as are deemed by him to be
necessary or convenient for use under any provision of chap-
ter 65 or 65A, 1 has prescribed the use of further forms to
furnish him with information as to taxable property outside
of the “probate estate.” 2

If a person dies leaving an estate which may be subject
to tax, and no application for probate or administration is
made within four months, the Commissioner may petition
for appointment of an administrator or a special adminis-
trator. Any person who, knowing that such a petition is
pending, removes any property of the estate from the Com-
monwealth, except under a court order, is subject to a severe
criminal penalty. 3

It is required that the Commissioner be made a party to
any petition by a foreign executor, administrator or trustee
in the probate court for a license to receive and dispose of
shares in a corporation or other personal property located
within the Commonwealth. 4

It may happen that no administration will be taken out
in Massachusetts on the estate of a resident decedent whose
property making up his probate estate is located outside the
Commonwealth. In such cases, the Commissioner is aided
in ascertaining the taxable property of the decedent through
the operation of a reciprocal statute in effect in many States.
The Massachusetts statute was enacted in 1933.5

G. L. (Ter. Ed.), c. 58, § 31
2 G. L. (Ter. Ed.), c. 65, § 27, provides for notice to the Commissioner of additional property

not disclosed before final certification.
3 G. L. (Ter. Ed.), c. 193, § 3,
4 G. L. (Ter. Ed.), c. 204, § 4.

5 St. 1933, c. 319, G. L. (Ter. Ed.), c. 65, § 24A-24F. It provides that when probate or
dministration is taken out in the Commonwealth on the estate of a non-resident domiciled
ithin a state which has equivalent legislation, unless within eighteen months there has been

filed in the probate court proof that probate or administration has been taken out in the dom-
iciliary State or that all death taxes due in the State of domicile have been paid or secured or
that none are due, the Register shall notify the tax official of the domiciliary state of the facts
concerning the estate. Within sixty days thereafter the tax official of the domiciliary state
may file in the probate court a petition for an accounting in such estate, upon which the
Court shall make an appropriate decree ordering or securing payment of such taxes as may be
due to the domiciliary State after the payment of creditors and expenses of administration
in the Commonwealth. The statute forbids the allowance of a final account of the executor
or administrator unless there has been compliance with the statute and any decree entered
thereunder.

The Supreme Judicial Court has had no occasion to pass upon any litigation under this
statute.
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Authority has been given to the Commissioner to summon
and examine under oath any person supposed to know or
have means of knowing any material fact touching the sub-
ject of assessment of the tax. Upon application of the Com-
missioner the Superior Court may compel such attendance
and testimony in the same manner as before that court.
False swearing therein is deemed perjury and punishable as
such. 1

If an executor, administrator, trustee or any person liable
to taxation refuses or neglects to furnish to the Commis-
sioner any information which in the opinion of the Commis-
sioner is necessary to the proper computation of such tax,
the Commissioner is directed to certify such taxes at the
highest rate at which they could in any event be computed. 2

Any papers, information and evidence filed with the
Commissioner (except inventories filed under section 22)
are privileged by statute, inspection thereof being limited
to persons likely to be charged with taxes in the case in
which they are filed or their representatives, the Commis-
sioner, his deputies, assistants and clerks and such other
persons as may, in the performance of their duties, have
occasion to inspect the same for the purpose of assessing or
collecting taxes. 3

Valuation of Property subject to the Inheritance Tax.
Upon such information as he deems sufficient, the Com-

missioner proceeds to determine the value of the property
subject to the tax. 4

His determination of value is notified by him to the per-
son or persons by whom the tax is payable. Within three
months of the date of such valuation the Commissioner may,
at the request of or with the consent of the persons by whom
the tax is payable, alter the determination of value. 6 Unless

1 G. L. (Ter, Ed.), c. 63, 5 28.
2 G. L. (Ter. Ed ). c. 65, § 29.
3 G L. (Ter. Ed ), c. 65, J 35.
4 Where the decedent owned a future interest in property, or where satisfactory informa-

tion has not been furnished to the commissioner concerning any property or interest^puch
property may be excluded from the determination, and valuation thereof postponed. G. L.
(Ter. Ed.), c. 65. § 26

s G. L. (Ter. Ed.), c. 65. § 26.
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within three months after such original or amended deter-
mination of value a person is interested in the succession or
the executor, administrator or trustee appeals therefrom 1 to
the Appellate Tax Board, such determination is final. 2 The
Appellate Tax Board on such an appeal returns its appraisal
to the probate court, from which appraisal there is an appeal
only on questions of law. 3

The “value” to be determined is the “market value”
of the property or interest, i.e., the actual market value,
where one exists, and when it does not, the highest price
which a hypothetical walling buyer would pay to a hypo-
thetical willing seller in an assumed free and open market. 4

The value is to be determined generally as of the death of
the decedent. 5 However, it is expressly provided that where
the taxable interest is a future interest to take effect in
possession or enjoyment after the expiration of one or more
life estates or of a term for years, the tax shall be assessed
on the value of the property or interest therein coming to
the beneficiary at the time when he becomes entitled to
the same in possession or enjoyment.5

The statute also provides that the value of an annuity
or life interest or any other interest less than an absolute
interest in property shall be determined by the “American
Experience Tables” at 4 per cent compound interest.7 The
use of these tables makes it possible reasonably to compute
the value of a future interest in many cases, and where
this is true, the beneficiary may elect to pay the tax at
any time in advance, 8 in which case the tax is assessed as

1 The appeal from the determination of valu<
the appraisal of all the taxable property, and
to have been overvalued. Whitney v. Commisf
188 (1919).

Commissioner must be an appeal fro:
ot merely from certain items thereof claimed
mer of Corporations and Taxation, 234 Mass.:1 Taxation, 234 M

Attorney General v. Skehill, 217 Mass. 365
G. L. (Ter, Ed.), c. 65, § 25.

1914

4 Commissioner of Corporations and Taxatu
Mass. 460 (1949).

Worcester County Trust Company, 305
5 Hooper v. Bradford, 178 Mass. 95 (1901
8 G. L. (Ter. Ed.), c. 65, § 13.
7 Except that where the interest is te’rminate

and the tax on such interest is not due and hi
interest shall be the amount actually payable t<

itant or life tenant,

3 not been paid in advance, the value of the
the said beneficiary. G. L. (Ter. Ed.), c. 65,

$ 13. This changed the earlier rule. Howe v. Howe, 179 Mass. 546 (1901).
8 Mitton v. Treasurer and Receiver General, 229 Mass. 140 (1917).
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of the value of the interest so computed as of the time of
payment. 1

Whenever it is impossible to compute the present value
of any interest, where, for instance, its coming into posses-
sion or enjoyment or its duration or nature is dependent
upon contingencies other than those of life expectancies of
known persons, the probate court may extend the time for
payment of the tax, with or without interest, 2 and it is
provided that the Commissioner may, with the approval of
the State Tax Commission, effect such settlement as he
shall deem to be for the best interests of the Commonwealth. 3

Such settlement is, however, completely discretionary with
the Commissioner, and he cannot be forced to make a settle-
ment, even on terms of a valuation apparently most ad-
vantageous to the Commonwealth. 4

Computation of the Taxes.
After the valuation of the property subject to the in-

heritance tax, the Commissioner determines the amount of
tax due and payable upon the estate or part thereof, in full
or on account.

Since the inheritance tax is levied upon the property or
interest which passes or accrues to a particular beneficiary
rather than on the full value of the property of the decedent,
certain deductions are allowable against the valuation of the
property as of the date of death of the decedent.

Thus, the debts of the decedent, including the expenses of
his last illness and funeral, and the expenses of administra-
tion are deductible against the valuation of property which
bears such expenses.5 An allowance for necessaries to a
widow or minor children is regarded as an expense of ad-

Where the method of computation indicated in the statute is applicable, that method
done must be followed. Valuation by the American Experience Tables at 4 per cent com

annuities, life interests or interests lesipound interest is therefore mandatory in th<
itation by that method is possible. Bolster v. Com-than an absolute interest, win

missioner of Corporations and Taxation, 319 Mass. 81 (1946)
2 G. L. (Tor. Ed.), c. 65, § 32.
3G. L. (Ter. Ed.), c. 65, § 14. Payment of the sum so agreed upon is a full satisfaction of

the
Mitton r. Treasurer and Receiver General, 229 Mass. 140 (1917)

s Callahan v. Woodridge, 171 Mass. 595 (1898); Attorney General r. Laycock, 221 Ma;
146 (1915); Hollis v. Treasurer and Receiver General, 242 Mass. 471 (1919).
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ministration. Where a legacy or devise is given to an execu-
tor or trustee in lieu of compensation, an amount equal to
reasonable compensation for the services rendered is de-
ducted from the value of the property so given for purposes
of the tax. 1

Amounts paid under the federal estate tax and succession
taxes levied by other States are deductible from the valua-
tion of property out of which they are paid in the computa-
tion of the Massachusetts inheritance tax. 2

An inheritance tax paid to another State is levied upon
and chargeable to the passing or accruing of particular prop-
erty to a particular beneficiary. Massachusetts therefore
taxes the property passing to the individual beneficiary at
its value minus the amount of tax so paid thereon.

Where an estate tax is involved, however, the general
rule is that the tax is payable out of and chargeable wholly
to the residue of the estate, 3 in the absence of statute or
direction otherwise by the donor. 4

Federal statutes provide for a limited form of apportion-
ment of the estate tax, unless the decedent directs other-
wise in his will, by way of proportionate reimbursement of
the executor by two classes of beneficiaries who take out-
side the probate estate, namely, beneficiaries of insurance
policies 5 and recipients of property over which the decedent
had a power of appointment. 6

However, it has been held that Congress intended that
applicable state law, not inconsistent with the federal tax
legislation, should govern the ultimate impact of the estate
tax. 7 A Massachusetts statute provides in the case of resi-

G. L. (Ter. Ed.), c. 65, § 16,

Hooper v. Shaw, 176 Mass. 190 (1900); Old Colony Trust Company v. Treasurer and
Receiver General, 238 Mass. 544 (1921)

3 Plunkett c. Old Colony Trust Company, 233 Mass. 471 (1919). This general rule was
applied even where the executors paid a federal estate tax which in large part was assessed

with respect to property held by trustees which passed as a gift taking effect on the death of
the donor, though the trust property did not go to the residuary legatee and never became
part of the probate estate in the hands of the executors. Bemis v. Converse, 246 Mass. 131
(1923)

4 Loring v. Gardiner, 221 Mass. 571 (1915); Old Colony Trust Company v. Treasurer and
Receiver General, 238 Mass. 544 (1921)

5 1954 Int. Rev. Code, § 2206.
• 1954 Int. Rev. Code, § 2207

Riggs ». Del Drago, 317 U. S. 95 (1942).
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dent decedents, unless otherwise directed by the decedent,
for apportionment of the Massachusetts and federal estate
taxes among the takers of the property subject thereto, ex-
cept that as to property which passes under a will, the pro-
portionate share of the tax falls upon the general funds of
the estate, and not upon the share of the beneficiaries. 1

The statute requiring apportionment in the case of prop-
erty passing other than by will may not reach all persons
interested in the estate, because of limitations upon its
extra-territorial effect. Thus, the Supreme Judicial Court
held, with respect to a similar statute of the State of Maine,
that it afforded no basis on which the executor of the estate
of a Maine decedent could obtain apportionment as against
the trustees of a trust set up in Massachusetts by the dece-
dent while a resident of this Commonwealth, where the
trustees were domiciled here and the trust property re-
mained here. 2

A noteworthy situation, somewhat analogous to the prob-
lem of apportionment discussed above, is found in the case
of a compromise of a will contest. Where a will is contested
and the contest compromised under the statute, 3 the practice
is that the will is admitted to probate, but the division of
the property among the contracting parties depends upon
the agreement and not upon the will. 4 So also if the agree-
ment of compromise is made by all parties interested who
are all of age and sui juris, outside of the statute, their
rights rest in the contract, though the will is admitted to
probate.5

Thus a proper analysis of the transaction is that upon the
probate of the will, the title devolves by force of the will.

1 St. 1948, c. 605, §§ 1 and 2, now G. L. (Ter. Ed.), c. 65A, §§ 5 and 5A
2 "The fact that Smith was a resident of Maine when he died is of no consequence. His

interest in the trust ceased upon his death. The trust fund did not become part of his estate
in Maine or anywhere else. The only possible connection between this trust and the State of
Maine which we are able to discover is that the Federal government in imposing an estate
tax has seen fit to aggregate the probate estate in Maine and the trust fund in Massachusetts
into a single 'gross estate.’ We cannot see how this circumstance gives power to either State
to impose by statutory fiat liabilities upon the fiduciary or the property under the exclusive
jurisdiction of the other State.”

Isaacson v. Boston Safe Deposit and Trust Company, 325 Mass. 469, 472 (1950). Cf. Safe
Deposit & Trust Company of Baltimore v. Virginia, 280 U. S. 83 (1929).

3 G. L. (Ter. Ed.), c. 204, § 15-18.
Ren wick v. Macomber, 225 Mass. 380 (191
Baxter v. Treasurer and Receiver General, 209 Mass. 459 (1911)
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and then is transferred according to the agreement of com-
promise.l Therefore the succession tax is levied upon the
passing of the property under the terms of the will, and not
under the terms of the compromise, and is so computed. If
the parties intend to vary this result, and to change or ap-
portion the impact of the tax, it must be expressly provided
for in the agreement of compromise. 2

Certification of the Amount of the Tax.
After computation of the amount of tax due and payable,

in full or on account for any part thereof or interest therein,
such amount is required to be certified by the Commissioner
to the persons by whom the tax is payable. 3 Payment of the
amount so certified is a discharge of the tax pro tanto or in
full, as the case may be. 4

If on final certification it appears that any payment on
account was in excess of the tax as finally determined, upon
application within six months from the date of final certi-
fication the State Tax Commission will issue a certification
for refund of the excess, which will be paid by the State
Treasurer. 5

If the estate receives or becomes entitled to property in
addition to that shown in the inventory or disclosed to the
Commissioner up to the time of certification of the tax in
full, the executor, administrator, trustee or other fiduciary
is required to notify the Commissioner forthwith, who, be-
ing thus or otherwise informed, will determine the amount
of additional tax, if any, due and payable thereon and certify

1 If the settlement does not result in probate of the will, the property will, of course, pass by
intestacy, and then under the contract.

Brown v. McLoughlin, 287 Mass. 15 (1934)
3G. L. (Ter. Ed.), c. 65, § 27. The statute is mandatory as to notice of certification. At-

torney General c. Roche, 219 Mass. 601 (1914).

* In the absence of mistake in calculation, clerical error, fraudulent concealment or trick,
the Commissioner has not authority, after final certification of the tax in full, to make an
additional assessment. Thus, the court so held with respect to money refunded to the per-
sonal representative of the decedent as an excess payment of the federal estate tax. Cabot v.
Commissioner of Corporations and Taxation, 267 Mass. 352 (1929). Such refund is properly
a part of the property of the decedent passing by a taxable transfer on his (loath. Boston Safe
Deposit and Trust Company c. Commissioner of Corporations and Taxation, 309 Mass. 37
(1941).

5 G. L. (Ter. Ed.), c. 65. §
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the amount to the person by whom it is payable, which
amount is due and payable thirty days after such certifica-
tion. 1

The Commissioner is directed to commence proceedings
for the recovery of the tax within six months after the same
becomes payable or whenever a probate court judge certifies
that the settlement of an estate is delayed because of non-
payment of such tax. 2 The provision for action by the
Commissioner within six months is directory merely and
not mandatory, 3 and neither the general statute of limita-
tions nor the special short statute of limitations on actions
against executors and administrators on debts of the de-
cedent applies to the collection of the ineritance tax. 4 Only
satisfaction of the tax liability will discharge it or prevent
its collection.

The probate court having jurisdiction of the estate is
given jurisdiction 1o determine all questions relative to the
tax. The Commissioner represents the Commonwealth in
any such proceedings. If the court finds that any tax is
due, it will order payment of the same out of the goods and
estate of the deceased, or against the executor, administra-
tor or trustee liable therefor personally if there are no such
goods in his hands, except that an executor, administrator,
trustee or grantee is personally liable only for the tax pay-
able while he continues in said office or has title as such
grantee. 6

This jurisdiction of the probate court is the basis for the
bringing of a petition to determine the taxability of prop-
erty in the nature of a petition for instructions by the Com-

Collection of the Tax.

1 G. L. (Ter. Ed.), c. 65, § 27. Lapse of time in such cases does not prevent collection of th
tax. Howe v. Howe, 179 Mass. 546 (1901).

2G. L. (Ter. Ed.), c. 65, § 32. The probate court may also extend the time for payment
of the lax, with or without interest.

S Howe v. Howe, 179 Mass. 546 (1901).
4 Bradford v. Storey, 189 Mass. 104 (1905)
sg. L. (Ter. Ed.), c. 65, § 30. The Appellate Tax Board, however, has exclusive jurisdiction

to entertain an appeal from a valuation by the Commissioner or the Commission. G. L.
(Ter. Ed.), § 25. See Attorney General r. Skehill, 217 Mass. 364 (1914).
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missioner or an executor, administrator or trustee. 1 In such
a proceeding the burden of proof on facts which would es-
tablish tax liability is upon the Commissioner; the burden
of establishing deductions is on the taxpayer.2

The jurisdiction granted to the probate court, however, is
not exclusive. An action at law against an executor or ad-
ministrator to recover a legacy or distributive share neces-
sarily involves consideration of the liability of the legacy or
share to the tax, and the question may in such action be
considered and determined if it has not been previously
brought before the probate court. 3 Joinder of the Commis-
sioner is not necessary to the jurisdiction of the court to try
a collateral question of liability for the tax among persons
interested in the estate.4

The Commissioner may enforce the statutory lien on realty
by petition in the probate court for authority to sell the
realty and collect from the proceeds the amount of the tax
and interest thereon found to be due. 8

The commission may proceed to collect the tax and any
penalty incurred under the tax statute by an action of con-
tract in the name of the Commonwealth, or an information
in equity may be brought in the Supreme Judicial Court by
the Attorney General at the relation of the Commissioner. 6

In such a proceeding, the determination of the Commissioner
is final as to the amount of tax, but the taxpayer may show
any facts which would entitle him to an abatement. 7 -

No final account of an executor, administrator or trustee
will be allowed by the probate court unless all taxes due and
already payable on the estate have been paid. If all taxes
so due have been paid, but there are also taxes which may
become due in the future, a final account may be allowed

1 Callahan r. Woodbridge, 171 Mass. 595 (1898); Pratt v. Dean, 246 Mass. 300 (1923)
New England Trust Co. v. Commissioner of Corporations and Taxation, 315 Mass. 639 (1944)
New England Trust Co. v. Commissioner of Corporations and Taxation, 327 Mass. 113 (1951)

2 New England Trust Co. v. Commissioner of Corporations and Taxation, 315 Mass. 631-
(1944). See Attorney General v. Laycock, 221 Mass. 146 (1915)

3 Essex v. Brooks, 164 Mass. 79 (1895).

4 Lane r. Richardson, 234 Mass. 403 (1920)
5 G. L. (Ter;Ed.), c. 65, § 31.
• G. L. (Ter. Ed.), c. 65, § 33.
7 See Attorney General v. Laycock, 221 Mass. 146 (1915). Thus, just debts and charges

of administration may be shown as deductions from the valuation made by the Commissioner
and used by him in computing the tax,



HOUSE No. 2780. [Apr.50

if such future taxes are secured by bond, deposit or lien on
real estate. 1

Interest on taxes due and unpaid is at the rate of 6 per
cent per annum from the date due; provided, however, that
if a sum equal to not less than 80 per cent of the amount
of the tax is paid to the Commissioner by the date due, no
interest is chargeable on the remainder of the tax until
thirty days after the bill for such taxes is sent by the Com-
missioner. 2

Abatement of the Tax.
Any taxpayer aggrieved by any determination of the

Commissioner or the Commission may, within one year after
the payment of the tax, apply by petition in equity to the
probate court having jurisdiction of the estate for abate-
ment of the tax or any part thereof, and the court will
abate so much of the tax as it shall find was wrongly exacted
or assessed without authority of law. The Treasurer of the
Commonwealth will refund the amount so abated with
interest. 3

The statute also provides for a refund of the proportionate
amount of tax paid by any person to the Commonwealth
or to any executor, administrator or trustee on any property
which is afterwards refunded to the estate or on which the
tax is abated. 4

It is further provided that if it shall appear that a legacy
and succession tax was in whole or in part illegall} 7 assessed
or levied, or was excessive and unwarranted, the Commis-
sioner may, with the approval of the Attorney General,
upon application therefor made to the Commissioner within
two years after the date of the bill for said tax, issue a
certificate that the party aggrieved by such tax is entitled

1 G. L. (Ter. Ed.), c. 65, §§ 15, 23, 24. A decree allowing a final account in violation of this
provision is no defense to a proceeding to collect the tax due. Attorney General v. Stone, 209
Mass. 186 (1911). Interest accruing on securities deposited with the state treasurer is paid
to the depositor.

J G. L. (Ter. Ed.), c. 65. § 11
3G. L. (Ter. Ed.), c. 65, § 27. See also Attorney General c. Roche, 219 Mass. 601 (1914);

Attorney General c. Laycock, 221 Mass. 146 (1915); Ferguson v. Commissioner of Corpora-
tions and Taxation. 316 Mass. 318 (1944); O’Donnell p. Commissioner of Corporations and
Taxation. 317 Mass. 664 (1945): and Rines v. Rines, 320 Mass. 465 (1946).

� G. L. (Ter. Ed.), c. 65. $ 20,
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to an abatement, stating the amount thereof, which amount,
if the tax has been paid, will be paid by the State Treasurer. 1

The purpose of this statute is to permit the recovery of
taxes paid by mistake, or recovery of taxes illegally assessed
even after the period for petition to the probate court for
abatement previously described has elapsed, where such re-
covery in good conscience and equity should be had. A
decision of the Commissioner denying the application, made
in good faith after considering the matter on its merits,
is final. 2

THE IMPACT AND YIELD OF THE PRESENT TAXES

Any analysis of the operation of the Massachusetts in-
heritance and estate taxes would be completely unrealistic
unless it were related to the operation of the federal tax
system. The two systems together constitute the levies
which are imposed on a transfer at death of property within
the jurisdiction of the Commonwealth, and only by de-
termining their relationship can the true impact of the
Massachusetts’ taxes be realized.

The discussion will, therefore, begin with a brief and sum-
mary description of the federal succession tax system, as
well as that of the Commonwealth. No attempt will here
be made to trace the history or state the earlier forms of
either. The property referred to as subject to the two tax
systems will be assumed to be within the jurisdiction of the
Commonwealth, and owned by a resident or citizen of the
United States, to avoid the necessity of stating the different
federal tax upon the estates of non-residents not citizens.

The Federal Estate Tax.
As the name implies, the federal estate tax differs sub-

stantially from the Massachusetts inheritance tax. It is an
excise on the privilege of the transfer of property from the
decedent, and is therefore based on the total value of the

Chapter 111.

1 G. L. (Tor. Ed.), c. 58, § 27,
2 See Boston Safe Deposit and Trust Company c. Commissioner of Corporations and Taxa-

tion, 273 Mass. 212 (1930), and Attleboro Trust Company v. Commissioner of Corporations
and Taxation, 257 Mass. 43 (1946).
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property of a decedent which comprises his taxable “estate.”
It is not a tax on the privilege of receiving property through
such a transfer, and therefore is not based upon the value
of the property received by the particular beneficiaries, as is
the case with the Massachusetts inheritance tax.

The Gross Estate.
The primary concept to be established in applying any

estate tax is the definition of the “taxable estate,” which de-
termines the property upon which the tax is based. Under
the federal estate tax, the starting point is the definition of
the “gross estate” of the decedent.

As would be expected, the “gross estate” brings within the
scope of the tax not only property which passes on intestacy
or by will, but also property of the decedent disposed of by
other methods substitutionary for such transfer on death.
Provisions substantially similar in effect to those of the
Massachusetts inheritance tax bring within the “gross
estate” the interest of the decedent in property trans-
ferred in contemplation of death or by transfer to take effect
on death or by revocable transfer, as well as his interest in
property held by him at death as joint tenant or tenant by
the entirety, and the proceeds of insurance policies on the
life of decedent payable to his estate. However, the concept
of the “gross estate” under the estate tax is wider than that
of the taxable estate under the Massachusetts inheritance
tax in that it also includes the interest of a surviving spouse
in property held as dower or curtesy, property over which
the decedent held or exercised at death certain powers of
appointment, and the proceeds of policies of insurance on
the life of decedent even though payable to others than his
personal representative, if at his death decedent owned any
of the incidents of ownership of such policies. 1

Deductions from the “gross estate” are allowed to arrive
at the “taxable estate” for purposes of the estate tax. De-

The Taxable Estate.

■rally, Int. Rev. Code of 1954, § 2031 (a)
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ductions similar to those allowed in computing the Massa-
chusetts inheritance tax are the funeral expenses, expenses of
administration (but not including state death taxes or allow-
ances for support of dependents of decedent), claims against
the estate of the decedent and the value of property trans-
ferred to public, charitable and religious uses. The estate
tax also allows the marital deduction, which is measured by
the value of property included in the gross estate which
passes to a surviving spouse, up to an amount not exceeding
50 per cent of the “adjusted gross estate.” (The “adjusted
gross estate” is the amount arrived at by deducting from
the value of the “gross estate” the funeral and administra-
tion expenses, losses, and claims against the estate of the
decedent.)

Computation of the Tax.
The 1954 Internal Revenue Code made a major change in

the computation of the federal estate tax. Prior to the en-
actment of the new code, the total tax was determined by
first computing a “tentative tax” by applying a schedule
of rates to a net estate (gross estate less deductions and
$60,000); then computing the “basic tax” by applying
another schedule of rates to another net estate (gross estate
less the same deductions and $100,000); and, then, figuring
the excess of the “tentative tax” over the “basic tax.”
The amount of total tax would have been the “basic tax”
plus the excess or the “additional estate tax,” as it was
known. Credits for state taxes, gift taxes, and taxes paid to
foreign countries were allowable against either the “basic
tax” or were apportioned between the “basic tax” and the
“additional tax.”

Under the new code, there is first determined a “taxable
estate” which is the gross estate less deductions and less the
specific exemption of $60,000. To this “taxable” estate is
then applied the schedule of rates shown in Table I. (This
is the same schedule of rates formerly used to determine the
“tentative tax”). Against the tax so computed are then
allowed certain credits the first of which is the “amount
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of any estate, inheritance, legacy or succession taxes actually
paid to any State or Territory or the District of Columbia, or
any possession of the United States, in respect of any
property included in the gross estate (not including any such
taxes paid with respect to the estate of a person other than

Table I. Rate Schedule of the Federal Estate Tax.

Taxable Estate
Per On ExcessTax

Cent Over
From - To

0 $5,000 0 3 0
$5,000 10,000 $l5O 7 $5,000
10.000 20,000 500 11 10,000
20.000 30,000 1.600 14 20,000
30.000 40,000 3.000 18 30,000
40.000 50,000 4,800 22 40,000
50.000 60,000 7.000 25 50,000
60.000 100,000 9,500 28 60,000

100.000 250,000 20,700 30 100,000
250.000 500,000 65,700 32 250,000
500.000 750,000 145,700 35 500,000
750.000 1,000,000 233,200 37 750,000

1.000. 1,250.000 325,700 39 1,000,000
1.250.000 1,500,000 423,200 42 1,250,000
1.500.000 2,000,000 528,200 45 1,500,000
2.000. 2,500,000 753,200 49 2,000.000
2.500.000 3,000.000 998,200 53 2,500,000
3.000. 3.500.000 1,263,200 56 3,000,000
3.500.000 4,000,000 1,543,200 59 3,500,000
4.000. 5.000,000 1,838,200 63 4,000,000
5.000. 6,000,000 2,468,200 67 5.000,000
6.000. 7,000,000 3,138,200 70 6,000,000
7.000. 8,000,000 3,838,200 73 7,000,000
8.000. 10,000,000 4,568,200 76 8,000,000

10,000,000 - 6,088,200 77 10,000,000

Source: 1954 Int. Rev. Code, § 2001

the decedent).” 1 This credit, however, cannot exceed the
amount determined by applying the schedule of rates shown
in Table II to the “taxable estate,” which schedule is in
effect equal to 80 per cent of the “basic tax” rates under the
earlier 1939 Code.

Since the fact that a transfer of property during the life-
time of the donor is subject to the gift tax does not neces-

1 Int. Rev. Code of 1954, J 2011
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sarily mean that the property so transferred will not be in-
cluded in his gross estate at his death, credit is also allowed
against the estate tax on account of any gift tax paid on the
transfer of any property which is included in the gross
estate. 1 A further credit is allowed for any federal estate
tax paid with respect to certain prior transfers. 2

A further credit is allowed if claim is duly made therefor,
in the amount of any estate, inheritance, legacy and succes-

Table 11. Rate Schedule for Determination of Credit for Slate Death
Taxes.

:

Taxable Estate.
rp Per On Excess

Cent. Over.
From To

0 $90,000 0 8/lOths of 1 $40,000
$90,000 140.000 $4OO 1.6 90,000
140.000 240.000 1,200 2 4 140,000
240.000 440,000 3,600 3.2 240,000
440.000 640,000 10,000 4.0 440.000
640.000 840,000 18,000 4 8 640,000
840.000 1,040,000 27,600 5.6 840.000

1.040.000 1,540,000 38,800 6 4 1,040,000
1.540.000 2,040,000 70,800 7.2 1,540,(XX)
2.040.000 2,540,000 106,000 8.0 2,040,000
2.540.000 3,040,000 146,800 8 8 2.540,000
3.040.000 3,540,000 190,800 9 6 3.040,000
3.540.000 4.040.000 238,800 10.4 3.540.000
4.040.000 5.040,000 290,800 11.2 4,040,000
5.040.000 6,040,000 402,800 12.0 5,040,000
6.040.000 7,040,000 522.800 12.8 6,040,000
7.040.000 8,040,000 650.800 13 6 7.010.000
8.040.000 9,040,000 786.800 14 4 8,040.000
9.040.000 10,040,000 930.800 15.2 9,040,000

10.040.000 - 1,082,800 16.0 10,040,000

Source: 1954 Int. Rev. Code, 5 2011

sion taxes actually paid to any foreign country in respect to
any property situated therein and included in the gross
estate, proportioned to the value of the property situated in
such foreign country as related to the value of the property
subjected to the foreign tax and to the federal estate tax. 2

1 Int. Rev. Code of 1954, § 2012.
2 Int. Rev. Code of 1954, § 2013. This lias replaced the old property previously taxed

deduction under the 1939 Code.
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The Massachusetts succession tax structure is made up of
two separate taxes, both of which must be considered. Each
of these taxes is set up on a different theory and base, and
the nature of each will be briefly stated. Only the presently
effective form of the Massachusetts succession tax will be
considered, with no attempt to indicate the application of
earlier forms of that tax.

The Massachusetts Inheritance Tax.

The Massachusetts inheritance tax is levied on the priv-
ilege of receiving property by transfer from a decedent.
The tax is therefore measured by the value of all property
passing to each individual beneficiary by taxable transfers.
Taxable transfers include not only the passage of property
by intestacy or by will, but also its transfer intended to take
effect on death, its transfer in contemplation of death, and
its accrual to another in any form of joint survivorship, in-
cluding tenancy by the entirety. Not included are trans-
fers through survival of a spouse under dower or curtesy,
the' exercise or non-exercise of a power of appointment or
the payment of the proceeds of insurance on the life of the
decedent to a beneficiary other than his estate. Certain
charitable, religious and public gifts are exempted. Certain
property held in tenancy by the entirety is also exempted,
wholly or partly.

The property of the decedent involved in the probate es-
tate is of course subject to the claims of creditors of the
decedent and to expenses of administration, which will be
deducted from the valuation for tax purposes. Where the
federal estate tax, or a death tax of another country or
state is involved, such taxes are also deducted as an expense
incident to the transfer, whether the property is a part of
the probate estate or not.

The tax is computed upon the aggregate net value of all
property passing or accruing through taxable transfers from
the decedent to each particular donee according to Table 111.

The Massachusetts Succession Tax.
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Table 111. Schedule of Rates oft Massachusetts Inheritance Tax.

Rate Per Centum of Tax on Value of
Property or Interest. 2

88888 8 8 8 §o o o o o o o o °.
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Class .4

Husband, wife, father,
mother; child, adopted
child, adoptive parent,
grandchild

...
1% 2% 3% 4% 5% 6% 7% 8% 9‘

Class B.

Lineal ancestor, except
father or mother; lineal
descendant, except child
or grandchild; lineal de-
scendant of adoptedchild;
lineal ancestor of adop-
tive parent; wife or
widow of a son; husband

a daughter
... 2% 3% 5% 6% 7% 8% 9% 10% 11

Class C

Brother, sister, half brother,
half sister, nephew, niece,
step-child or step-parent 4% 6% 8% 10% 11% 12% 13% 14% 15%

Class D.

All others 6% 8% 9% 10% 11% 12% 13% 14% \C,

Provided, however, that no property or interest therein, which shall pass or accrue to orfor the use of a person in Class A, except a grandchild of the deceased, unless its value exceeds
ten thousand dollars, and no other property or interest therein, unless its value exceeds onthousand dollars, shall be subject to the tax imposed by this chapter, and no tax shall h
:xacted upon any property or interest so passing or accruing which shall reduce the value of
>uch property or interest below said amounts.” G. L. (Ter. Ed.), c. 65, § 1. as amended.2 Plus additional tax of 23% of above tax (3%, St. 1941, c. 729, $ 9A; 20%. St. 1953, c. 2465 7)
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The Massachusetts Estate Tax.
The Commonwealth has also taken full advantage of the

opportunity to tax to the extent of the 80 per cent credit
against the federal “basic tax”, as computed under the
Federal Revenue Act of 1926. Therefore, to the extent
that the transfer of property of the decedent is subject to
the jurisdiction of Massachusetts, the Commonwealth levies
a tax
“upon the transfer of the estate of every person who at the time of death
was a resident of this commonwealth and whose estate is subject to an
estate tax imposed under any act of congress subsequent to the federal
revenue act of nineteen hundred and twenty-six, the amount of which
shall be the amount by which the federal credit under such federal reve-
nue act shall exceed the aggregate amount of all estate, inheritance, leg-
acy and succession taxes actually paid to the several states of the United
States in respect to any property owned by such decedent or subject to
such taxes as a part of or in connection with his estate.” 1

It may be here noted that to the extent that the Common-
wealth collects this tax, it is participating in the federal
tate tax. In so doing, the Commonwealth is indirectly levy-
ing a tax on the basis of the net estate for the purpose of the
basic tax, which of course includes property of the decedent
passing or accruing by methods which are not taxable under
the Massachusetts inheritance tax. This tax, however, does
not involve a burden on the estate or on the donees, inas-
much as it is a levy which, if not made under the laws of
the Commonwealth, would be collected by the United States
under the federal estate tax. The proceeds of this tax are
therefore commonly said to come as a gift out of the Fed-
eral treasury, rather than as a true levy by the state.

The Combined Operation of the Federal and Massa-
chusetts Taxes.

It is impossible to make generalized statements of any
importance about the combined operation of the Federal and
Massachusetts succession taxes. The two tax systems differ
in so many respects that their combined effect depends on

i G. L. (Tor, Ed.), c. 65A, 5 1.
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a number of variable factors, which makes the total tax im-
pact a highly individualized matter.

First of all, holdings and dispositions of property by de-
cedents vary widely even where the same total value is in-
volved. These variances cause variable tax consequences.
As has been seen, the gross estate for federal tax purposes
includes certain types of property and transfers of property
which are not taxable under the Massachusetts inheritance
tax.

Deductions and exemptions allowable also vary under the
two systems. The marital deduction allowable under the
federal tax, which may eliminate from taxation an amount
up to one half of the “adjusted gross estate”, has no counter-
part in the Massachusetts tax. On the other hand, Massa-
chusetts permits the deduction of the amount allowed for
support of dependents of the decedent, while the federal tax
does not. Massachusetts allows the deduction of all estate
and inheritance taxes properly levied by other jurisdictions
on property of the decedent subject to the Massachusetts
tax, while the federal tax proportions to the tax such taxes
paid to foreign countries and limits the allowance of such
taxes levied by domestic jurisdictions to a credit against
the tax. Furthermore, in the case of gifts for charitable, re-
ligious and civic purposes, the deduction under the federal
tax is broader than the exemption under the state tax. The
federal law also permits a credit for federal gift taxes and
for federal estate taxes paid with respect to prior transfers.

Finally, the specific exemptions of the taxes differ, as do
the tax rates and the application of the rates. Both taxes are
levied at rates progressive with the increase in the value of
the taxable property involved, but the rate of the Massachu-
setts inheritance tax levy varies with the relationship of the
decedent and the particular donee, while the federal tax rate
depends solely upon the value of the net estate as a whole.

The operation and effect of each of the two tax systems
is thus entirely different, and variable with each individual
estate within hopelessly wide limits. Any definite state-
ment as to the combined impact of the taxes upon succes-
sion to the property of decedents is therefore subject to
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qualification so great as to preclude its general application.
However, it is possible and desirable to point out possible
disparities in the operation of the taxes in particular cate-
gories of estates of decedents.

Where the Federal Estate Tax is not involved.
The great bulk, at least in number, of decedents’ estates

do not involve the federal estate tax. Such estates would
include all those where the gross estate does not exceed in
value the allowable deductions, including the $60,000 spe-
cific exemption in the case of resident or citizen deced-
ents.

Such estates are subject solely to the Massachusetts in-
heritance tax, if they are taxable at all. The qualification
is necessary because the property of the decedent, even
though it be substantial, is not necessarily subject to the
inheritance tax of the Commonwealth. Thus, where proceeds
of insurance on the life of the decedent are paid by the terms
of the policy other than to the estate of the decedent, though
such proceeds are included in determining the net estate for
federal tax purposes, they escape taxation by the Common-
wealth completely. So also where property passing by exer-
cise of a power of appointment or in default thereof, or
dower or curtesy interests are involved, Massachusetts levies
no tax on such property. To the extent that property of
the decedent passes or accrues to beneficiaries by such dis-
positions, it escapes taxation entirely. Massachusetts also
wholly or partly exempts property held in tenancy by the
entirety.

Thus it cannot simply be said that the Massachusetts in-
heritance tax reaches the transfer of the property of de-
cedents whose estates escape federal taxation because the
amount of the estate is below the federal estate tax limits.
An estate may fall below the limits of federal taxation in
value and still wholly or substantially escape taxation by
the Commonwealth, while other dispositions of property by
other decedents to the same value substantially similar in
effect are fully subject to the Massachusetts inheritance
tax.
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Where the Federal Estate Tax is involved.
This category can actually be divided into two groups

those where there is a taxable estate for the purpose of the
federal estate tax, but not for the purpose of determining a
credit against the federal tax for state death taxes paid;
and, those where there is a taxable estate large enough for
both purposes.

A lesser number of estates of decedent than were included
in the previous category would fall within the first group
those where there is a taxable estate for the purpose of the
federal estate tax, but not for the purpose of computing the
credit allowed for state death taxes actually paid. In the
case of such estates, there may be a double tax, in the sense
that the transfer of the property may be subject to both
the federal estate tax and the Massachusetts inheritance tax.

It is of course here also true that in the case of one de-
cedent all or a substantial part of his dispositions of prop-
erty taxed under the federal tax may not be taxed by the
Commonwealth, while in the case of another, all the trans-
fers are subject to the Massachusetts inheritance tax as well
as the federal estate tax. The converse of the proposition
is here also true, because of the possible operation of the
deduction from the gross estate of the marital deduction, the
federal credit with respect to estate tax paid on prior trans-
fers, and also the federal credit against the estate tax of the
amount of any gift tax paid on account of a transfer by the
decedent of property included in the gross estate. Such
allowances for the purpose of the federal estate tax thus in
some cases will substantially reduce the estate tax for fed-
eral tax purposes, and in others will not apply. Massachu-
setts does not allow such deductions and credits against the
inheritance tax.

In any case, the basis of the Massachusetts inheritance
tax is the net aggregate value of all the property subject to
the tax passing to the beneficiary after deduction of the
amount of the federal estate tax actually paid thereon, so
that variances in the federal tax on such property will also
affect the amount of the Massachusetts inheritance tax.
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The second group of those estates in which the federal
estate tax is involved that is, those where there is a tax-
able estate for both the purpose of determining the federal
tax and for the purpose of computing the credit for state
death taxes paid contains the least number of estates,
because it includes only the largest estates. Any estate
which produces a taxable estate large enough to claim a
credit for state death taxes paid is necessarily large enough
to be subject to the federal estate tax, because of the lower
amount of taxable estate required for the latter.

Here also substantial amounts of property may be sub-
ject either to the federal tax or to the Massachusetts in-
heritance tax and not subject to the other. However, in the
usual case, both will apply to large amounts of the property
of the decedent, and will be in higher brackets of the tax
rate than in the other categories.

Where the credit for state taxes applies, the Massachu-
setts estate tax may or may not also come into operation.
Because the initial rates of the credit schedule are low and
progress gradually, and the exemptions, if any, allowed by
the states are low, the critical point of the credit schedule
will not usually exceed the amount necessary to make the
Massachusetts estate tax apply unless the net estate for
credit purposes is large and its rates have therefore become
substantial proportions of the estate.

Taxable and Non-Taxable Estates.
An estimate of the Massachusetts Bureau of Inheritance

Taxes shows that of the total number of estates filed in the
probate courts approximately 60 per cent are considered non-
taxable and the Registers are excused from sending the wills,
inventories and other papers to the Bureau. That this
figure is substantially correct is demonstrated by the latest
published figures for the fiscal year 1949. In that year the
examiners of the Division, as it was then known, marked
"excused” 17,316, or 68 per cent of a total of 25,516, new
estates filed with probate courts during that period. 1

Taxation for the year ending June 30,1 Report of the Coi
1949, p. 381.

Corpi
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It is further estimated that currently another 15 per cent
of the estates are found to be non-taxable after the necessary
instruments and papers have been received by the Bureau.
Thus, only an estimated one out of every four estates is
taxable under the Massachusetts inheritance and estate
taxes.

In order to determine the relative size and number of
these taxable estates, the Commission analyzed a total of
4,481 taxable “net estates” covering a period of one year
from September, 1952, to September, 1953. The results of
this analysis are shown in Tables IV and V.

Number of Taxable “Net Estates.’
Table IV shows the distribution of 4,092 taxable “net

estates” according to the size of the estate and whether the
decedent was a resident or non-resident, testate or intestate.
It can be readily seen that of the total, only 50 estates were
those of non-resident decedents, 45 testate, and 5 intestate.
Of the resident estate comprising 98.8 per cent of the total
number, 2,924, or 71.5 per cent, are resident testate, and
1,118, or 27.3 per cent, are resident intestate. There were
no non-resident intestate estates larger than $50,000, and
only seven non-resident testate estates. By far the greater
number of resident estates were smaller than that amount —•

2,427 of the 2,924 resident, testate estates, and 1,051 of the
1,118 resident intestate estates.

Amounts of “Net Estates.’
Table V, which shows the same distribution but gives the

total amount of all estates in each class rather than the
number, reveals essentially the same pattern. Non-resident
estates account for less than 1 per cent of the aggregate
value of all estates of $135,800,000. The breakdown be-
tween testate and intestate resident estates shows that in
total value the testate cases account for a somewhat greater
percentage of the aggregate value of all estates than they
did of the total number of all estates shown in Table IV
83,9 per cent as against 71.5 per cent. It will also be noticed
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that while a great portion of the total value of all estates is
composed of estates in the smaller size classifications, those
classes above $50,000 account for a larger percentage of the
total value than they did of the total number of estates.

The Yield of the Massachusetts Inheritance and
Estate Taxes.

In the 1954 fiscal year, the Commonwealth received in
revenue $14.4 million, or 4.7 per cent of the total state tax
collections in that year of $304.9 million. 1 Of the $14.4
million received, $11.6 million was from the inheritance tax,
$0.4 million was from the estate tax, and $2.4 million was
from the 23 per cent surtax levied on these two. Of the
amount collected, $14.1 million the amount from the in-
heritance tax, the estate tax, and 20 per cent of the 23 per
cent surtax went to the General Fund and $0.3 million, or
the amount of the 3 per cent surtax, went to the Old Age
Assistance Fund.

Table VI shows the collections from these taxes for the
fiscal years from 1908 through 1954. From this table it
can be readily determined that the estate tax revenue-wise
is not an important part of the Massachusetts succession
tax structure.

As to the inheritance tax, it will be noticed that 1930
was the peak year, although the amount of that year, $12,3
million, was approached by the 1954 figure of $11.6 million.
In the intervening years, the decline of the amounts received
from the inheritance tax was due primarily to the increase
in the federal tax rates, which resulted in a greater deduction
for federal taxes from the gross estate for Massachusetts
tax purposes.

The increase in the surtax revenue is due to increases in
the rates of the surtaxes.

Comparison with Other States
A comparison of the Massachusetts inheritance and estate

taxes with similar taxes in other States should involve two

i Monthly Report of the Comptroller. July 1, 1953 to June 30, 1954
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Table VI. Massachusetts Inheritance and Estate Tax and Surtax Col-
lections, 1908-195
[Amounts in thousands]

Inheritance Estate
Year. Tax. Tax. Surtaxes. Total.

1908 $358 - - $358
1909 908 - - 908
1910 1,468- - - 1,468
1911 2,029 - - 2,029
1912 2,154 - - 2,154
1913 2,833 - - 2,833
1914 2,277 -

- 2,277
1915 3,204 - - 3,204
1916 4,224 - v 4,224
1917 3,900 - - 3,900
1918 5,841 - - 5,841
1919 5,003 -

- 5,003
1920 4,608 - - 4,608
1921 7,323 - - 7,323
1922 6,806 - - 6,806
1923 6,159 - - 6,159
1924 6,489 - - 6,489
1925 5,920 - - 5,920
1926 6,511 -

- 6,511
1927 9,477 $1,274 - 10,751
1928 9,418 920 - 10.338
1929 10,383 1,699 - 12,082
1930 12,288 2,049 - 14,337
1931 10,493 1,195 - 11,688
1932 8,163 2,808 - 10,971
1933 6,518 1,478 - 7,996
1934 4,892 834 - 5,726
1935 5,135 832 - 5,967
1936 5,314 346 $531 6,191
1937 6,743 274 674 7,691
1938 6,778 238 678 7,694
1939' 7,994 2,272 799 11,065
1940 2 7,846 976 656 9,478
1941 6,970 689 758 8,417
1943 7,501 102 704 8,307
19433 2,915 128 314 3,357
1944 6,315 184 706 7,205
1945 7,123 76 860 8,059
1946 6,904 540 825 8,269
1947 7,602 365 899 8,866
1948 8.612 63 1,033 9,698
1949 9,461 367 1,107 10,935
1950 8,558 90 1,033 9,681
1951 8,838 171 1,131 10,140
1952 9,196 143 1,726 11,065
1953 10,128 60 2,023 12,211
1954 11,569 357 2,457 14,383

Source: Department of Corporations and Taxation.
' 1939 figures include a payment of $4,000,000 from Greene Estate allocated $1,911,339.56

to inheritance tax and $2,088,660.44 to estate tax.
2 1940 figures include a payment of $1,283,180,57 allocated to Greene Estate fund.
3 1943 fiscal year was seven-month period December, 1942, through June, 1943.
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primary considerations, the types of taxes in other States
and the yields of those taxes as compared with the yield of
the Massachusetts taxes.

Types of Taxes.
There are four types of death or succession taxes now

being used by forty-seven States. All States, with the single
exception of Nevada, employ at least one of these taxes. The
first type of tax is the inheritance tax such as the one
employed by the Commonwealth. This tax is levied at
graduated rates on the beneficiary’s privilege ofreceiving the
property of a decedent, and the rates generally vary with the
degree of relationship of the beneficiary to the decedent.

The second is what might be called a “federal credit
estate tax.” This is a tax levied for the sole purpose of
taking advantage of the credit allowed against the amount
of the federal estate tax on account of state taxes paid.
Prior to the 1954 code, this tax w ras based on 80 per cent of
the “basic tax,” but it is now computed by the maximum
amount allowed in the schedule of rates for computing the
credit. 1 As explained in an earlier section, the new code
abolished the concept of a “basic tax,” but the 80 per cent
credit provision w7as retained by substituting a schedule of
rates which equals 80 per cent of the “basic tax.”

The third type of tax is the straight estate tax wr hich is
levied on the decedent’s privilege of transmitting the prop-
erty on his death. It is a state tax similar to the federal
estate tax. The “federal credit estate tax” which is often
combined with the inheritance tax, as in the Common-
wealth, is also sometimes used in conjunction with a straight
estate tax in order that there will be no chance that the
State will lose any amount which might have been obtained
under the federal tax credit provisions.

Finally, the fourth type is a gift tax which is levied on the
privilege of receiving property from another living person.
The rates in most States are either the same as or closely
approximate the rates of either the inheritance or the estate

i 1954 Int. Rev. Code, § 2011. See Table 11, p. 55
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tax. It should be remembered, however, that even though
the same or similar rate schedules may be used, a gift by
one with a sizable estate would remove the gift from taxation
at the liigher brackets of the inheritance or estate taxes and
make it taxable at lower rates.

Table VII shows the types of inheritance or estate taxes
in each of the States. Thirty-two States, including Massa-
chusetts, have an inheritance tax and a “federal credit
estate tax,” while three States Idaho, South Dakota, and
West Virginia have only an inheritance tax. Four States

Alabama, Arkansas, Florida, and Georgia have only
the “federal credit estate tax,” and four States Missis-
sippi, North Dakota, Oklahoma, and Utah have only a
straight estate tax. Arizona and New York, on the other
hand, have both the “federal credit estate tax” and a
straight estate tax. Rhode Island has a combination of all
three types of taxes and Oregon has a combination in-
heritance and estate tax without the “federal credit estate
tax.” Twelve States have gift taxes.

Table VII. Types of Inheritance or Estate Taxes in each of the States.

Inheritance Federal Credit Estate Gift
Tax. Estate Tax. Tax. Tax.

Alabama
...

- X -
-

Arizona .... - X X -

Arkansas ...

- X - -

California ... X X - X
Colorado ... X X - X
Connecticut

... X X -
-

Delaware
... X X -

-

Florida .... - X -
-

Georgia .... - X - -

Idaho
.... X - -

-

Illinois
.... X X -

-

Indiana
.... X X - -

lowa .... X X - -

Kansas
.... X X - -

Kentucky
... X X - -

Louisiana
... X X - X

Maine
.... X X

Maryland
... X X -

Massachusetts . . X X - -

Michigan
... X X - -

Minnesota
... X X - X

Mississippi _
_ X -

Missouri
... X X
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i:

Table VII. Types of Inheritance or Estate Taxes in each of the States
Concluded.

Inheritance Federal Credit Estate Gift
Tax. Estate Tax. Tax. Tax.

Montana ... X X - _

Nebraska ... X X - -

Nevada .... - - -
_

New Hampshire X X -
-

New Jersey ... X X -
-

New Mexico ... X X - -

New York ...
- X X -

North Carolina X X - X
North Dakota - - X -

Ohio .... X X
Oklahoma ...

- - X X
Oregon

.... X - X X
Pennsylvania

... X X -
-

Rhode Island ... X X X X
South Carolina X X - -

South Dakota X - - -

Tennessee ... X X' - X
Texas .... X X - -

Utah ....
-

- X -

Vermont ... X X -

Virginia .... X X - X
Washington ... X X - X
West Virginia ... X -

- -

Wisconsin ... X X - X
Wyoming ... X X

>urce: Commerce Clearing House, Stale Tax Guide.

Table VIII shows the collections for each State from in-
heritance, estate and gift taxes and the percentages such
collections are of the total state tax collections. It will be
seen that Massachusetts receives 4.39 per cent of its total
tax collections from this source. 1 In this regard, the Com-
monwealth is exceeded only by four States Connecticut,
Delaware, Newr Jersey and Pennsylvania and is con-
siderably above the average for all States of 2.23 per cent.

On a per capita basis, Massachusetts receives $2.94 per
person from this source. It is exceeded in per capita col-
lections by only four States Connecticut, Delaware, New

Tax Yields.

1 This figure varies somewhat from those quoted on page 67, due to the fact that this figure
as reported by the U. S. Bureau of Census which uses a different reporting system.
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Hampshire, and Pennsylvania. Again, it is considerably
above the average of 81.57 per capita collection from this
source for all States.

Table VIII. Revenue received by Each State from Inheritance, Estate,
and Gift Taxes in Amounts, as Per Cent of Total Collections, and
Per Capita, 1963.

Per Capita
Inheritance, Total State Per Cent of Inheritance
Estate and Tax Total Tax and
Gift Taxes. Collections. Collections. Estate Tax

Collectic

Alabama . $748 $159,890 0.47% $0.24
Arizona .... 200 77,926 0.26 0.22
Arkansas ... 174 105,737 0.16 0.09
California . . 25,532 1,242,401 2,06 2 10

Colorado . 2,725 113,043 j 2,41 1.93
Connecticut . . 9,517 165,302 5,76 4.74
Delaware , 7,265 41,846 17.36 20.29
Florida .... 2,090 267,766 0.78 0.62

Georgia .... 612 224,666 i 0.27 0.17
Idaho .... 280 37,593 I 0.74 0.46
Illinois .... 12,191 545,844 | 2.23 1.35
Indiana .... 3,775 285,928 | 1.32 091

lowa ....
5,157 187,972 j 2.74 1.98

Kansas .... 2,271 140,050 j 1,62 1,13
Kentucky . . 2,798 138,128 2.03 0,94
Louisiana , 2,153 294,710 | 0.73 0.75

I isi
Maine

....
1,898 66,403 | 3.37 2.08

Maryland , 3,713 181,304 | 2.05 146
Massachusetts 14,383 327,661 ' 4.39 2.94
Michigan . , 10,630 616,365 i 1.72 1.55

[fei
Minnesota . . 4,073 246,467 j 1.65 1.33
Mississippi ... 340 117,500 0.29 0.15
Missouri 4,574 224,370 j 2.04 1,11
Montana , , 1,141 39,351 j 2.90 1.86

Nebraska ... 106 63,476 | 0-17 0.08
Nevada .... - 17,848 i
New Hampshire 1,215 29,134 t 4,17 5.90
New Jersey . . , 11,909 201,086 5.92 2.32

New Mexico ... 226 75,783 0.29 0.30
New York . , 29,250 1,134,307 2.58 1.92
North Carolina 4,568 294,771 1.55 1,09
North Dakota . , 136 43,597 0.31 0.22

ohio
.... 6,650 639,188 | 1,23 0.79

Oklahoma . . 3,342 203,644 ! 1.64 1.48
Oregon
.... 3,404 126,634 2.69 2.12

Pennsylvania . , 35,816 616,941 6.80 3,36
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Table VIII. Revenue received by Each State from Inheritance, Estate,
and Gift Taxes in Amounts, as Per Cent of Total Collections, and
Per Capita, 1953 Concluded.

Per Capita
Inheritance, Total State Per Cent of Inheritance
Estate and Tax Total Tax and
Gift Taxes. Collections. Collections. Estate TaxEstate Tax

Rhode Island . . . $2,201 $57,004 3.86 $2.69
South Carolina 738 157,019 0.47 0.34
South Dakota . 547 38,771 1.41 0.83
Tennessee . . 3,198 197,515 1.62 0.96

Texas .... 6,394 470,340 1.36 0.77
Utah .... 494 56,707 0.87 0.67
Vermont

... 606 27,112 2.24 1 61
Virginia .... 2,005 196,038 1.02 0.57

Washington . . . 6,252 267.282 2.34 2.52
West Virginia . . . 1,854 128,204 1 45 0.96
Wisconsin . . . 7,529 261,271 2.88 2.14
Wyoming ... 261 29,845 0.87 0.85

All States . .
.

$246,940 $11,071,640 2.23% $1,57

ource: U. S. Bureau of Census, ‘‘State Tax Collections in 1954

Estate v. Inheritance Tax.

As already indicated, the inheritance tax is an excise on
the privilege of receiving property on the death of the owner.
The rate of the tax varies with the relationship of the bene-
ficiary to the deceased and the value of the property or in-
terest which passes, arises or accrues in succession. Where
the property subject to the tax is a future interest the tax
is not due and payable until one year after the right of pos-
session or enjoyment accrues. The rate schedule applicable
is determined by the date of death of the decedent.

The practical application of these requirements gives
rise to what has aptly been termed “administrative awk-

Collections,

Chapter IV.

RECOMMENDATIONS SUBSTANTIVE PROVISIONS
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wardness.” 1 Our Massachusetts experience with this tax
would warrant an even more critical appraisal.

Since the tax is based upon the value of the aggregate
taxable benefits taken by each beneficiary, the tax is divided
into as many levies as there are beneficiaries. The tax is
thus usually not a single levy, but a number of separate
levies. The fact that the rate varies dependent upon rela-
tionship between the decedent and the particular beneficiary
necessitates a separate computation for the tax on each
beneficiary’s interest, and, except where the property is in
the hands of an administrator, executor or trustee, dealing
by the Commissioner with each individual beneficiary as a
separate taxpayer.

Again, since the tax on a future interest is not assessed
until the beneficiary enters into possession or enjoyment, 2

the tax, or rather the taxes on such transfers, involved in the
death of a particular decedent may not be fully collected
until many years after his death. The time during which
the Commonwealth may have to wait for such a tax pay-
ment is limited only by the Rule against Perpetuities and
the ingenuity of draftsmen in postponing the ultimate vest-
ing of interests. Files of the Department must be kept
open for generations to await such events, and whenever
another future interest matures, the appropriate file must
be re-handled to ascertain the amount of the particular
levy thereon. 3

Other results are encountered that are not desirable. The
transfer of a present annuity, life interest or other interest
in property less than an absolute interest is presently tax-
able, its value to be computed where possible by employ-
ing the “American Experience Tables” at 4 per cent com-
pound interest. 4 Where the tables are usable, the tax
operates on an averaging process so far as the Commonwealth
is concerned. However, for any particular taxpayer, the

1 Whitney v. Tax Commissioner, 309 U. S. 530, 535 (1939), referring to a comparable situ;
tion under New York Inheritance Tax prior to 1930.

Unless the beneficiary elects to pay the tax in advance. G. L. (Ter. Ed.), c. 65, § 14
The Inheritance Tax Bureau still handles annually the processing of numbers of ■numbers

taxes currently falling due under the provisions of the statute of 1891
4 G. L. (Ter. Ed.), c. 65, § 13.



HOUSE No. 2780. [Apr.74

process takes on many of the elements of a wager, since it
is obvious that it is only accidentally that a valuation
based on averages of life duration ever coincides with the
true value of the interest. The remainderman may also
declare himself in on the gamble by paying his tax in ad-
vance, and having his interest valued by deducting the
valuation of the present interest from the present value of
the property. 1 Some taxpayers pay far less and others far
more than the true value of their interests would warrant,
as it turns out. Such a situation is not desirable, and where
possible should be avoided.

Where the tables are not usable, as where the present in-
terest is limited otherwise than by a life or definite term for
years, the tax may be compromised at the discretion of
the Commissioner with the approval of the State Tax Com-
mission. 2 If not so compromised, the tax is usually paid
progressively while the possession or enjoyment continues,
with the attendant necessity of re-handling the file when-
ever another instalment of the tax is paid. The Commis-
sioner attempts to procure tax settlements in such cases on
an annual basis.

A somewhat similar process is involved where the life
tenant has a power to invade principal, at his own option
or at the discretion of a third person. Such a power to in-
vade is in substance a power to appoint. Hence the life-
tenant pays the tax on his present life interest, but the
computation of the tax, even on that interest, is necessarily
tentative. Anjr future payments out of principal to the life
tenant must be aggregated with the value of the life estate.
Since each such payment correspondingly reduces the capital
value of the remainder of the life interest, an adjustment in
the tax already paid on the life interest is called for when-
ever the life tenant pays the tax levied on an invasion of
principal. In such cases, the Commissioner attempts to
procure settlement on an annual basis, although theoreti-
cally, each payment out of principal should require a sep-
arate recomputation of the tax, with a revaluation of the

1 G. L. (Ter. Ed.), c. 63, § 14
2 G. L. (Ter. Ed,), c. 65, § 14
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life interest. Even when handled on an annual basis, the
procedure involved constitutes an administrative nuisance.

Another administrative complication of major importance
arises out of the handling of the deductions allowable on ac-
count of succession taxes paid to another jurisdiction.
Since the inheritance tax is measured by the value of the
interest actually received by the particular beneficiary,
amounts paid under the federal estate tax and succession
taxes levied by other States and foreign countries are de-
ductible from the valuation of the property out of which
they are paid. 1

These deductions impose a considerable burden upon the
administration of the tax. A claim of such a deduction in-
volves a determination of the question whether the property
on which the tax was laid was legally subject to the tax of
the other jurisdiction. 2 The correctness of the levy of the
other jurisdiction is also a subject of inquiry. Delay in the
settlement of a tax due to another jurisdiction automatically
results in a corresponding delay in settlement of the Massa-
chusetts tax.

The most vexing complications arise in connection with
estates subject to the federal estate tax. The federal estate
tax itself does not provide for its apportionment among the
interests of the respective beneficiaries. 3 It is a single levy
on the estate as a whole. The tax is payable out of the gen-
eral funds of the probate estate, in the absence of express
directions to the contrary in the will of the decedent. 4 Since
this would often lead to unexpected and undesirable results,
provision is made for apportionment of the federal estate
tax and the Massachusetts estate tax. 5

Apportionment tends to avoid unintended burdens on
those taking b}r partial intestacy or under the residual clause

1 Hooper r. Shaw, 176 Mass. 190 (1900); Old Colony Trust Company v. Treasurer and
Receiver General, 238 Mass. 544 (1921).

Welch v. Treasurer and Receiver General, 223 Mass. 87 (1916)
3 Except that it is provided that the executor shall be entitled to be reimbursed to the

extent of the proportionate share of the tax paid by him on proceeds of life insurance paid to
another, and on property passing under a power of appointment. 1954 Int. Rev. Code, §§

2206, 2207.
Plunkett v. Old Colony Trust Company, 233 Mass. 471 (1919]

6 Except with respect to property paasing by will. G. L. (Ter. Ed.), c. 65A, §§ 5, SA.
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in a will. It also to some extent tends to produce greater
tax revenue for the Commonwealth, since it results in more
numerous and therefore smaller deductions, more likely to
fall upon property in lower brackets of the inheritance tax.
However, it is a complicated process, the burden of which
is often left entirely to the Commissioner by the taxpayers.
It makes the ultimate computation of the inheritance tax
an involved and exacting procedure. The time and effort
of the most able members of the Inheritance Tax Bureau
are occupied with this problem to a degree entirely dispro-
portionate to its tax advantage to the Commonwealth.

The foregoing major instances of “administrative awk-
wardness” are inherent in the very nature of an inheritance
tax. Any levy which is based upon or measured by the
value of the property or interest received through succession
by a particular beneficiary, if logically applied, will neces-
sarily involve the collection of the tax in the same labyrinth
of administrative processes.

On the other hand, an estate tax, based upon or measured
by the aggregate value of the property of the decedent sub-
ject to succession on his death, would avoid all the indicated
administrative difficulties. It is a single levy; it involves a
single valuation; it matures at once with the death of the
decedent. It may include such exemptions and deductions
as are desired, but beyond such considerations, the particular
dispositions of the decedent’s property are immaterial.
There is no delay awaiting the vesting in possession or en-
joyment of future interests. The identity of the beneficiary
and the value of the interest he receives is not relevant.
The rate schedule is simplified. An estate tax need not
apportion or even allow for deduction of succession taxes of
other jurisdictions, since it is a levy based upon the value
of all property within the jurisdiction owned by the de-
cedent at his death, and not upon the value of any particular
property or interest received therefrom. 1

The substitution of an estate tax for the present inherit-

Apportionment of the federal and existing Mai s estate taxes and of tin
would be the responsibilstill be had, but such app<

those interested in the estate, and would not concern the Commissioner,



1955.] HOUSE No. 2780. 77

ance tax would eliminate much of the “administrative awk-
wardness” which today hinders the Commissioner and the
taxpayer alike.

If an estate tax is to be adopted, it would be unwise for
Massachusetts to strike out completely on its own. There
is in existence already an estate tax to which all Massachu-
setts citizens are potentially subject the federal estate
tax. This tax was recently re-examined in its entirety in
connection with the enactment of the Internal Revenue
Code of 1954. Its present form represents a thorough dis-
tillation of accumulated tax wisdom and experience. It
would seem entirely logical that a Massachusetts estate tax
should be based primarily upon the federal law. Of course,
the federal estate tax law should not be followed in its en-
tirety since there are federal provisions which have no ap-
plicability to our Massachusetts situation. There are other
federal provisions which for reasons of policy or adminis-
tration should not be carried over to our state statute.

Substantial identity of the two laws, and their judicial
and administrative constructions, would be a real benefit.
For an estate subject to both taxes the administrative ad-
vantages are obvious. Even in the case of estates not sub-
ject to the federal tax, 1 there is much to be said for one
basic set of rules to be applicable to all estates.

If an estate tax law is adopted in Massachusetts it should
be applied to estates of persons who die on or after its effec-
tive date. The present inheritance tax will remain in effect
as to all persons who die before the effective date of the new
law. This would mean that the processing of old cases un-
der the present law would continue, with no new inherit-
ance tax cases to be added after the effective date. Of course
future interests which vest in enjoyment or possession at
any time in the future, which are taxable under any pro-
visions of existing law, will remain taxable under such pro-
visions regardless of when they vest in possession or enjoy-
ment.

It is therefore recommended that the inheritance tax law
1 These would, of course, represent the bulk of Massachusetts estates in view of the $60,000

federal exemption.
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be amended to substitute an estate tax for the present in-
heritance tax. The new law should be modelled so far as
practicable and feasible after the federal estate tax law,
and should be made applicable to the estates of persons
dying on or after October 1, 1955.

A. The Gross Estate.
Adoption of an estate tax modelled primarily on the fed-

eral estate tax will not affect greatly the base of the tax as
now imposed. There will be, however, substantial changes
in language and approach. No useful purpose would be
served by detailing such changes in the text of this report.
They may be examined in the proposed statute appended
at the end of the report.

In some instances the adoption of an estate tax based on
federal law will bring about important substantive changes
in our existing law. These matters will be outlined in the
pages which follow. Also to be discussed are the areas in
which the Commission feels that Massachusetts should not
adopt the federal provisions.

Powers of Appointment.

Under present Massachusetts law, when an owner, by
will or by an instrument intended to take effect in posses-
sion or enjoyment after his death, gives to another the
power to appoint his property, there is a transfer of the
property which is subject to the inheritance tax. However,
it has also been held, whether the power is general or special,
that only one transfer is involved, and this transfer is re-
garded as being made directly from the donor to the one
appointed or the one designated to take in default of ap-
pointment.

This holding follows the technical rule of the law of prop-
erty, and is also consistent with the principle that the in-
heritance tax falls upon the possession and enjoyment of
property. The consequence, however, is that only a single
taxable transfer is recognized.
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It is true that the holder of a power of appointment does
not, unless he appoints to himself, receive the possession and
enjoyment of the property. However, at least where the
power is general, the donor has transferred to the donee of
the power the substantial equivalent of complete owner-
ship of the property. He may appoint the property to him-
self (or to his estate, depending on the terms of the power),
or to else.

This control of the property is an economic benefit trans-
ferred to the donee by the owner of the property. It should
be recognized that there has been a taxable transfer from
the donor to the donee, the value of which is measurable by
the value of the property subject to the power. Where such
transfer is related to the death of the donor, it should be
subject to tax.

When the donee of the power elects to appoint the property
to another, by will or by an instrument intended to take
effect at or after his death, or when he chooses not to ap-
point, and dies without having exercised the power and thus
permits the property to go as provided in default of appoint-
ment, it should also be recognized that there is again a
transfer of the economic benefit from the donee to the ap-
pointee or taker in default. When such transfer is related
to the death of the donee it should also be subject to tax. 1

Failure to include both of these transfers within the scope
of the tax results in loss of tax revenue to the Common-
wealth, and discriminates against other forms of transfer to
which it is substantially equivalent.

The following example illustrates the point. Assume that
two decedents leave equal amounts of property. One leaves
all his property to his wife, who expends the income for her
own maintenance and leaves the corpus of the property to
their children. The other leaves all his property to his chil-
dren, subject to a general power in his wife to appoint by
deed or by will. The wife appoints the income only to her-
self, and at her death the corpus remains for the children in

1 If the donee appoints to another by deed effective in possession and enjoyment during
his lifetime, there is, of course, also a transfer of the economic benefit, but since it is not related
to the death of the donee, it would not be within the scope of the inheritance tux.
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default of appointment to the contrary by the wife. In each
case the wife actually consumes only the income, though
she could have used all or any part of the corpus for any
purpose whatsoever. In each case the children actually re-
ceive the entire corpus, the same in value.

Though the cases are thus substantially the same, the tax
consequences differ greatly. In the first case, the entire
corpus is taxed twice, first as a transfer from the decedent
to the wife and again as a transfer from the wife to the
children. In the second case, however, the corpus is taxed
only once, as a transfer from the decedent to the children.
Only the income actually appointed by the wife to herself is
taxed as a transfer to her from the decedent. Basing the
tax on the form rather than the substance of the general
power causes this tax differential.

There is no constitutional difficulty in the way of amend-
ing the present tax law so that it will regard the substance
and not merely the form of the use of a general power. The
determination of what “part” 1 of the commodity of succes-
sion is to be taxed is the proper province of the Legislature.
The transfer by the donor to the donee of the general power
to control the possession and enjoyment of property is suffi-
cient to warrant the tax.2 It has been expressly held that
a succession takes place, taxable as passing from the donee,
when the property vests in possession in the remainderman
in default of appointment. 3

The adoption of the federal provisions 4 relating to taxation
of powers of appointment will result in treating the creation
of a general power of appointment over property as a
transfer of the property from the donor to the donee of the
power. Also the vesting of such property under an ap-

1 Saltonstall v. Treasurer and Receiver General, 256 Mass. 519 (1926)

Emmons v. Shaw, 171 Mass. 410 (1898)
3 Minot v. Treasurer and Receiver General. 207 Mass. 588 (1911)

St. 1909, c. 527, § 8, now G. L. (Ter. Ed.) c. 65. § 2, which attempted to tax as a succession
from the donee the passing of property under the exercise or non-exercise of a power of ap-
pointment created prior to September 1, 1907, was declared unconstitutional on the ground
of unfair discrimination, and not on the basis of any objection to treating the donee of a general
power as the owner of the property for the purpose of inheritance taxation. Ferguson v. Com-
missioner of Corporations and Taxation, 316 Mass. 318 (1944); Dexter v. Commissioner of
Corporations and Taxation, 316 Mass. 31, 63 (1944).

4 1954 Int. Rev. Code, § 2041
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pointment to another or in default of appointment will be
regarded as a transfer of the property from the donee of the
power to the taker.

It is not recommended, however, that the provisions of
section 2041 of the 1954 code be adopted in their entirety.
Section 2041 (a) (1) concerns powers created on or before
October 21, 1942, and appears in the federal law because of
changes made by the Revenue Act of 1942, as amended by
the Powers of Appointment Act of 1951. These changes
were preserved in the 1954 code which applies different rules
to powers created after October 21, 1942, than to powers
created on or before such date.

As to powers created on or before October 21, 1942, the
present federal law requires, as did the Pow'ers of Appoint-
ment Act of 1951, that a general power of appointment was
includible in the gross estate only if it is “exercised,” and
that a release of a general power is not an exercise of such
power. Furthermore, in defining a “general power of ap-
pointment” the 1954 code defines this term more narrowly
with respect to powers created on or before October 21, 1942,
excluding from the definition any such power “which is
exercisable by the decedent only in conjunction with another
person. . .

.” 1

If a general power is created after October 21, 1942, it is
includible in the gross estate of the donee of the power even
though it is not exercised. Also taxable is the exercise or
release of such a pow’er “by a disposition which is of such
nature that if it were a transfer of property owned by the
decedent, such property would be includible in the de-
cedent’s gross estate” under sections 2035 to 2038, inclusive,
of the 1954 code.

Furthermore, as to powers created after October 21, 1942,
certain kinds of joint powers are included in the definition of
a general power.2 Excluded from taxability, however, are
powers which are exercisable only in conjunction with the
creator of the power or a person who has a substantial ad-
verse interest to that of the decedent in the property subject
to the power.

1 1954 Int. Rev. Code, 5 2041 (b) (1) (B)
2 1954 Int. Rev. Code, 5 2041 (b) (1) (C)
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Since the release of a general power created after October
21, 1942, is now taxable federally, special provisions are
made for the lapse of a power which is treated as a release
subject to certain limitations. 1

The history of the taxation of powers of appointment
under federal law has been one of slow and painful develop-
ment. The present status of this law as applied to powers
created after October 21, 1942, is, on the whole, satisfactory.
It is much broader in scope and application than the pre-
-1942 law.

With a fresh start in the estate tax field Massachusetts
will not be burdened with the rigidities and finely spun dis-
tinctions of the pre-1942 federal law. To avoid any retro-
active operation the proposed new law should apply only to
powers of appointment created after October 1, 1955. For
reasons hereinafter set forth in connection with the dis-
cussion of transfers with a retained life estate, it is con-
ceivable that Massachusetts could reach powers created
prior to October 1, 1955, and some loss in revenue will result
from the limiting of the new law to prospective operation
only. There would be some hardships on an individual
taxpayer as a result of such action, for example, where a
decedent releases a pre-1942 power which he assumed would
be tax free federally, but which would become taxable in
Massachusetts.

As a matter of policy, however, the Commission feels that
retroactivity should be avoided. It is therefore recom-
mended that the provisions of section 2041 of the 1954 Code,
applicable to powers created after October 21, 1942, be
adopted by Massachusetts with respect to powers created
after October 1, 1955.

The problem of lapsed powers seems to be one of rather
limited application, and the Commission has not included
the federal provisions on lapsed powers in the proposed
Massachusetts statute.

Proceeds of Life Insurance.
Under the present inheritance tax the proceeds of life in-

surance are taxable only if such proceeds are payable to the
i 1954 Int. Rev. Code, 5 2041 (b) (3)
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personal representative of the insured, i.e., to his “estate.”
Life insurance policies may be made expressly so payable by
the insured, or may become so by default where the bene-
ficiary named in the policy predeceases the insured, and the
insured fails to name a new beneficiary. If, however, the
proceeds are payable to a named beneficiary other than the
“estate” of the decedent, they are not presently taxable
even though the decedent insured reserved an uncondi-
tional, right to change the beneficiary. 1

This situation discriminates among those who take the
proceeds of life insurance. If a decedent leaves insurance
payable to a specific person, whether related to him or not,
and the named beneficiary survives, he takes the proceeds
tax free. If, however, the decedent insured his life in favor
of his wife, and she predeceases him, and no alternative
beneficiary was named, the policy becomes payable to the
decedent’s “estate.” The proceeds are fully taxable even
though upon administration of his estate they go to his
minor dependent children as his heirs or by his will. Had
the children been named in the policy as alternative bene-
ficiaries, either directly or through a trust, the proceeds
would not be taxable.

Such pure formalism as the basis of differential tax treat-
ment is indefensible. The mere fact that life insurance is
made or becomes payable to the decedent’s “estate” and
thus becomes a part of his probate estate should not deter-
mine taxability.

The discrimination under the tax is not confined to those
who benefit from the proceeds of life insurance. A decedent
who puts his funds into life insurance which is payable to
a named beneficiary thereby renders the transfer of the
benefit of those funds on his death tax free. Another dece-
dent who puts his funds into other forms of property thereby
renders the transfer of the benefit of those funds at his
death taxable.
It is of course true that it is desirable, particularly for

husbands and fathers of dependent children, to invest avail-
able funds in life insurance for their dependents. But it

1 Tyler t. Treasurer and Receiver General, 226 Muss. 306 (1917)
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may be equally or more desirable for them to invest in the
purchase of a home, a savings bank account, co-operative
bank shares, an annuity or defense bonds, the benefit of
which they leave to their dependents. However, the man
who invests his funds in life insurance payable to his wife
or children gives them at his death the benefit thereof tax-
free, while another who puts his funds into a home, a savings
bank account, co-operative bank shares, an annuity or de-
fense bonds in his own name and that of his wife or depend-
ent children leaves them a fully taxable benefit. 1

The social and economic desirability of investment in life
insurance by the average husband and father does not ap-
pear to be substantially greater than other cited forms of
investment. The growing importance of life insurance as
an investment expressly designed to transfer an economic
benefit on death makes its omission from the tax a major
form of discrimination against other forms of equally de-
sirable investment.

The present tax does not operate effectively to protect
widows and orphans, in an intelligent manner, as would
an express exemption in their favor. The present law with-
out distinction exempts all insurance payable to a named
beneficiary other than decedent’s estate, without regard to
the identity of the beneficiary or the amount of the insurance
proceeds, and fails to protect the widow and orphan when
the proceeds pass to them through the probate estate of the
decedent. Proceeds of insurance should be included among
transfers which are taxable, and the interests of dependents
should be protected by reasonable exemption.

Inclusion of the proceeds of insurance on the life of a
decedent, even where payable to a named beneficiary, is not
beyond the reach of the Commonwealth under a succession
tax. The cases in which the Supreme Judicial Court has
dealt with the taxability of proceeds of such insurance have
held, not that such proceeds are not taxable per se, but

1 Since 1916, benefits arising or accruing in any form of joint ownership subject to special
treatment for domiciles held as tenants by the entirety have been taxed. St. 1916, c. 268.

See also, to the effect that a death benefit payable to a wife under an annuity contract on
the death of her husband is taxable. Gregg v. Commissioner of Corporations and Taxation,
315 Mass. 704 (1944).
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merely that the language of the applicable statute did not
include them. 1

The Commission recommends that the provisions of the
federal law relating to the proceeds of life insurance be
adopted by Massachusetts. 2 This makes taxable not only
insurance proceeds payable to the estate, but such proceeds
payable to all other beneficiaries under policies on the life
of the decedent with respect to which the decedent possessed
at his death any of the incidents of ownership, exercisable
either alone or in conjunction with any other person.

The 1954 Code made an important change in the federal
estate tax insurance provisions. Under the 1939 Code in-
surance proceeds were includible in the gross estate where
the decedent directly or indirectly paid the premiums, even
though he retained no incidents of ownership. 3 The 1954
Code, however, eliminated the “payment of premiums” test
from the federal law. This was a desirable change although
it applies only to the estates of decedents dying on or after
August 17, 1954. The 1954 Code does result in a fairer
and administratively simpler basis for including the pro-
ceeds of life insurance in the gross estate.

Joint Interests Tenancy by the Entirety
With the exception of the treatment of certain property

held in tenancy by the entirety, adoption of the federal es-
tate tax provisions 4 would not substantially change existing
Massachusetts law with respect to the taxability of joint
interests.

Since 1916 Massachusetts has taxed any beneficial inter-
est arising or accruing by survivorship in any form of joint
property. Originally, as already indicated, the statute was
not construed to make taxable the rights of a surviving
spouse in real estate held in a tenancy by the entirety.5

1 Tyler c. Treasurer and Receiver General, 226 Mass. 306 (1917); Welch v. Commissioner
of Corporations and Taxation, 309 Mass. 293 (1941); Gregg v. Commissioner of Corporations
and Taxation, 315 Mass. 704 (1944).

2 1954 Int. Rev. Code, § 2042.
2 1939 Int. Rev. Code, § 811 (g) (2)
4 1954 Int. Rev. Code, § 2040.
5 Though tenancy by the entirety in personalty is recognized in Massachusetts (Phelps

Simons, 169 Mass. 415 (1893)), it does not appear to have been recognized as a ground ofir

exemption from the tax,
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Under the 1949 amendment 1 any interest arising by survi-
vorship in a tenancy by the entirety was specifically made
taxable, subject to the exemption in whole or in part in
favor of residential property held by the entireties and oc-
cupied by the husband and wife as a domicile. 2

The 1949 statute thus continued in part the preferential
treatment of tenancies by the entirety. Apparently this
preferential treatment results from a legislative policy to
favor a surviving spouse, particularly a widow. If this be
the case, the benefit is not equitably distributed, for it is
not extended to all surviving spouses, or even to all widows.

The exemption applies only if the marital domicile hap-
pens to be held in tenancy by the entirety. If the decedent
husband, for example, had owned the marital domicile with
the title in his own name or in the names of both spouses
jointly, but not by the entireties, the property is taxable to
the widow without exemption.

Furthermore, the present law makes no provision for any
comparable exemption in favor of the widow whose home
was rented rather than owned. Thus, assuming that two
decedent husbands leave property equal in value, the home
owned by the entirety goes to the surviving widow tax free
or with a $25,000 exemption while the other husband leaves
to his widow a bundle of rent receipts and an equivalent
value of assets in other forms which are fully taxable. This
discrimination is not defensible.

Assuming an understandable intention to benefit married
couples and particularly widows, the equitable method of
accomplishing this is by including as taxable all property
held in tenancy by the entirety, and providing for an ade-
quate exemption which is applicable to all surviving spouses
or to all widows.

Transactions in Contemplation of Death
Since 1920 the Massachusetts inheritance tax law has in-

cluded within its scope transactions in contemplation of
death. The essential theory of the inheritance tax statute

1 St. 1949, c. 792,
2 A single family residence is exempt to its full value, a multiple family residence up to

$26,000 of its value.
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is the same as the federal law, 1 although the rules differ as
to the basis upon which the determination is made.

In Massachusetts an inter vivos transfer (except for full
consideration) made within six months of the date of death
of the grantor or donor is deemed prima facie, to have been
made in contemplation of death. However, if the transfer
was made more than two years prior to the death of the
grantor or donor, no tax is payable on account of such trans-
fer unless made or intended to take effect in possession or
enjoyment after the death of the donor or grantor.

Section 2035 (b) of the 1954 code continues the earlier
federal rule which established a three year cut-off period in
contemplation of death cases. However, under the federal
law a transfer made within three years of the death of the
decedent “shall, unless shown to the contrary, be deemed
to have been made in contemplation of death. ...” This
language, from the technical standpoint of establishing the
burden of proof and related problems, is not entirely satis-
factory. The federal law seems better however in establish-
ing a definite cut-off time, and not leaving in abeyance an
interim period as Massachusetts does between the period
beginning two years prior to the decedent’s death and end-
ing on the date six months prior to such date.

All things considered it is preferable for Massachusetts to
follow the federal language on burden of proof and related
problems. However, the three year cut-off date seems
overly long. Massachusetts has used a two year cut-off
date successfully and there is no compelling reason to change
to the federal three year cut-off date.

The Commission recommends that the substance of sec-
tion 2035 of the 1954 code be followed, but that the cut-off
date for exclusion from the contemplation of death provi-
sions be retained as two years prior to the decedent’s death
as presently provided for.

Beginning with the 1891 statute Massachusetts has in-
cluded within the scope of the inheritance tax transfers

Transfers With Retained Life Estate.

‘ 1954 Int. Rev. Code, § 2035,
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“made or intended to take effect in possession or enjoyment
after the death of the grantor or donor.” This language
was retained in the 1907 statute with respect to so-called
direct legacies and successions.

This wording was sufficient to include within the scope
of the tax an inter vivos trust reserving the income to the
donor for life with vested remainders of the trust corpus. 1

In the Coolidge case the Massachusetts Supreme Judicial
Court held the vested remainders taxable even though cre-
ated by a pre-1907 trust. This holding was reversed by the
United States Supreme Court on the ground that the retro-
active application of the 1907 statute to a trust created be-
fore its effective date was unconstitutional with respect to a
vested remainder under such trust.

The Massachusetts Court, however, never went through
the gyrations beginning with May v. Heiner 2 which plagued
the United States Supreme Court. Under May v. Heiner
a reserved life estate in the grantor was held not sufficient
to subject to tax a vested remainder as a transfer to take
effect in possession or enjoyment at or after the death of the
grantor. The Joint Resolution of March 3, 1931,3 amended
section 302 (c) of the Revenue Act of 1926 to make a trans-
fer with a reserved life estate specifically taxable. Either
by judicial construction 4 or statutory language the amend-
ment was never specifically applied to a pre-1931 transfer.

The Church 6 case, however, held taxable a transfer of a
vested remainder with a reserved life estate in the case of
a 1924 trust as a transfer intended to take effect in pos-
session or enjoyment at or after death, thus effectively over-
ruling May v. Heiner. After the Church decision, and be-
fore the statutory changes resulting from it occurred, sec-
tion 811 (c) (1) (B) of the 1939 Code was broader in scope
than section 811 (c) (1) (C) only in such cases as where
there was a reservation of income for a definite period and

1 State Street Trust Co. t. Treasurer and Receiver General, 209 Mass. 373 (1911); Coolidge
Commissioner of Corporations and Taxation, 268 Mass. 443 (1929), reversed sub nom.

Coolidge v. Long, 282 U. S. 582 (1931).
2 281 U. S. 238 (1930).
3 46 Stat. 1516, 1517,
4 Hassett v. Welch, 303 U. S. 303.
® Commissioner of Internal Revenue v. Church s Estate, 335 U. S. 632 (1949)
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the grantor actually died within that period. Such a trans-
fer would be reached under section 811 (c) (1) (B) but not
under the Church decision. 1

The holding in the Church case obviated the necessity of
a square decision on the question of appljdng section 811
(c) (1) (B) to a pre-1931 trust. The opinion, however,
throws serious doubt on the validity of the older cases
which hold that such a retroactive application would be un-
constitutional. 2

It is doubtful, therefore, that Coolidge v. Long would be
followed today by the United States Supreme Court. If
this premise is valid the Commonwealth could perhaps
safely adopt the present federal provisions 3 and apply them
to estates of decedents dying after the effective date of the
proposed estate tax law irrespective of the fact that the
trust reserving the life estate was created prior thereto.

Certainh r there should be no difficulty in applying the new
law to vested remainders created on or after September 1,
1907, the effective date of the 1907 statute, which have been
taxable under the existing law in cases of reserved life es-
tates as transfers intended to take effect after the death of
the grantor or donor. It is true that the law under which
such interests have been taxed is an inheritance tax levied
on the privilege of receiving property rather than on the
privilege of transferring it. However, the interest has been
taxable at death since September 1, 1907, and there would
appear to be no deprivaton of property without due process
of law by now taxing such transfers on a different theory.
It is the fact of the transfer which is important, not the legal
theory upon which it is taxed.

More difficult is the problem of reaching a transfer with
a reservation of income to a decedent for a definite term of
years where the decedent dies within the period. Such a
transfer is reached under section 2036, but has not hitherto
been taxed by the Massachusetts inheritance tax. Its in-

As to statutory changes after the Church case, see infra p. 82.
2 Commissioner of Internal Revenue v. Church’s Estate, supra, p. 648; Mentioned by th

court is Nichols v. Coolidge, 274 U. S. 531, holding the retroactive application of the federal
estate tax unconstitutional as to the same trusts involved in Coolidge v. Long, supn

3 1954 Int. Rev. Code, § 2036, which is baaed on old § 811 (c) (1) (B).
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elusion in the Massachusetts gross estate with respect to
transfers occurring before the effective date of the proposed
new law raises directly the question of the present status of
Coolidge v. Long.

The Commission feels that, despite the possibility of ap-
plying the new law retroactively to such transfers, as a
matter of policy this course should not be adopted. It is
therefore recommended that the present version of section
2036 of the 1954 Code should be adopted by Massachusetts
only with respect to transfers made after October 1, 1955.
With respect to transfers made on or before October 1, 1955,
and after September 1, 1907, the proposed law should make
taxable such transfers with retained life estates only to the
extent such transfers are taxable under the existing in-
heritance tax law.

Transfers Taking Effect at Death.
The combination of the Hallock, 1 SpeigeP and Church 3

decisions served to put real teeth into the federal law as
applied to transfers intended to take effect in possession or
enjoyment at or after death. Some of these teeth were
pulled by Congress in amendments to the 1939 Code with
respect to transfers prior to October 8, 1949. 4 Stiffer rules
were applied to transfers made on or after that date. These
latter provisions were modified, however, in the 1954 Code
to apply essentially the same rules as were applied to pre-
October 8, 1949, transfers under the 1939 Code. However
post-October 8, 1949, transfers can be reached whether the
decedent’s retained reversionary interest in excess of 5 per
cent of the value of the property transferred arises by the
express terms of the instrument or by operation of law. 6

There have been no Massachusetts cases raising the prob-
lem of taxing a retained reversionary interest, apart from a
retained life estate, as a transfer intended to take effect
after death. It would seem, however, that the scope of the

Helvering t. Hallock, 309 U. S. 106 (194 C
ipeigel’s Estate v. Commissioner, 335 U. S. 701 (1949 j

Commissioner v. Church’s Estate, supr;
1939 Int. Rev. Code. § 811 (c) (2).
1954 Int. Rev. Code, § 2037.
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present inheritance tax law as applied to such transfers is at
least as broad as the present federal provisions.

However, rather than risk any possible difficulty on retro-
activity, it is recommended that essentially the same lan-
guage now used in the inheritance tax law be continued in
the proposed estate tax law with respect to transfers made
on or before October 1, 1955, and after September 1, 1907.
While the same problem of a different theoretical basis for
an estate tax arises as in the case of the retained life estate,
this problem can be met by a general saving provision in the
statute. Transfers after October 1, 1955, would follow the
1954 Code provisions.

Revocable Transfers.
Under the Massachusetts inheritance tax, a transfer sub-

ject to a reserved power to alter, amend or revoke has been
held taxable as a transfer “intended to take effect in pos-
session or enjoyment after the death of the grantor or
donor.” 1 The tax was imposed even though the trust with
the reserved power to alter, amend or revoke was created
prior to September 1, 1907, and the reserved power was ex-
ercisable by the settlor only in conjunction with the trustee 2

or the settlor’s wife who had a non-remainder interest. 3

There is no case in Massachusetts holding that a reserved
power exercisable by the settlor only in conjunction with a
person having a substantial adverse interest makes the
transfer taxable. There are implications, however, that such
a transfer would not be within the statute. 4 Even if such
a transfer were held within the statute it is doubtful if it
could be applied to a pre-1907 created power. 5

Whether a power to terminate is equivalent to a power
to revoke because of the potential acceleration of remainder
interests has not been decided in Massachusetts. In the

1 Boston Safe Deposit and Trust Co. c. Commissioner, 294 Mass. 551 (1936); Saltonstall v
Treasurer and Receiver General, 276 U. S. 260 (1926). There is language in the latter cus«
that such a result would not necessarily follow in an estate tax.

iltonstall v. Treasurer and Receiver General,

Boston Safe Deposit and Trust Co. v. Commissioner,
4 Boston Safe Deposit and Trust Co. v. Commissioner, supra, pp. 555, 6.
6 Helvering v. Helmholz, 296 U. S. 93 (1935), citing Nichols v. Coolidgc, 274 U. S. 531

was referred to adversely in the Church case, supr;
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light of the earlier decisions it is reasonable to expect such
a holding.

Unlike Massachusetts, the federal law contains specific
provisions on revocable transfers. 1 Three periods are im-
portant in the application of these provisions. Transfers
prior to June 2, 1924, are not taxable if the reserved power
to alter, amend or revoke can be exercised only in conjunc-
tion with a person having a substantial adverse interest.
Transfers on or before June 22, 1936, and after June 2, 1924,
are taxable even though the reserved powers are exercisable
only in conjunction with such a person or persons unless such
persons represented all parties having an interest.

As to transfers after June 22, 1936, the present law pro-
vides that the transfer is taxable if the reserved power in-
cludes a power to terminate in whatever capacity exercisable,
and without regard to the source from which the decedent
acquired such power. For all practical purposes pre-1936
transfers are also taxable where there is a reserved power to
terminate irrespective of the capacity in which such power
of termination is exercised.

It is believed that the present Massachusetts inheritance
tax would be construed to apply to post-1936 revocable
transfers which are taxable under the 1954 Code, at least
where such transfers are made after September 1, 1907, ex-
cept in two instances:

(1) The power to alter, amend, revoke or terminate is
not reserved at the time of the transfer but accrues at some
time thereafter.

(2) The power, whenever and however created, is exer-
cisable only in conjunction with a person having a substan-
tial adverse interest.

It is recommended that with respect to transfers made
after October 1, 1955, the provisions of section 2038 (a) (1)
of the 1954 Code be followed. As to transfers made on or
before October 1, 1955, these should be taxable only to the
extent such transfers are reached under the present inherit-
ance tax.

1954 Int. Rev. Code, § 2038.
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Dower and Curtesy.

In Massachusetts the Commissioner has refrained from
asserting that dower and curtesy are subject to the present
inheritance tax law. It has been suggested that dower, since
it is a common law right, cannot be the subject of an excise.
Curtesy presents no such problem since its origin is statutory.
Of course, if a surviving spouse takes under the will rather
than by curtesy the interest is taxable.

The Commission feels that, although the problem is not
of great practical importance, the proposed estate tax
should reach such interests to the extent it is constitu-
tionally possible to do so.

Annuities.
Prior to the 1954 Code annuities were not taxed under

special provisions of the federal law. They were reached
under section 811 (c) as a transfer intended to take at death
or a retained life interest. In Massachusetts annuities have
been taxed as an interest passing by deed, grant or gift
made or intended to take effect in possession or enjoyment
after death at least where the annuitant reserved options to
change the method of payment and to change the death
beneficiary. l

Under the 1954 Code 2 annuities are covered for the first
time under specific provisions. The taxability of annuities
is broadened to cover survivorship annuities generally and
cases where the annuity is created by an agreement between
the decedent and his employer subject to exceptions in the
case of certain exempt retirement and pension plans.

In the interest of uniformity the 1954 federal provisions on
annuities should be adopted by Massachusetts, applicable
only to annuities created pursuant to contracts entered into
after October 1, 1955.

Optional Valuation Date
The Commission feels no great need for Massachusetts to

follow the federal law by providing an alternate valuation
Gregg c. Commissioner, 315 Mass. 704 (1944)
1954 Int. Rev, Code, § 2039.
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date. If the Legislature feels that the interest of uniformity
outweighs the disadvantage of an additional complication,
the federal provisions in section 2032 of the 1954 Code can
be adopted without substantial change.

B. Deductions The Taxable Estate Exemptions.

The federal law defines the “taxable estate” as the gross
estate less certain exemptions and deductions. 1

The first of these is the $60,000 exemption which serves
to exclude from its operation all of the smaller estates. The
Commission has considered the past practices of the Com-
monwealth in establishing exemptions. We recognize that
Massachusetts with a much lower rate tax has not in the past,
and should not in the future, provide for such a substantial
exemption. Indeed, a much lower exemption is indicated.
In the light of the rate structure hereinafter recommended
and the broadening of the scope of the gross estate, the
Commission recommends a basic exemption of $lO,OOO for
every estate. This, it should be noted, is a real exemption
and applies regardless of the size of the estate. It is not like
the present so-called exemptions under the present in-
heritance tax law which disappear if the value of the prop-
erty received exceeds the amount of the exemption.

The problem of providing for the surviving spouse is a
more difficult one. The Commission does not favor the
adoption of a marital deduction which has so complicated
the federal law. There is no need, as there is in a national
estate tax law, to equalize the burden of the tax in com-
munity property and non-community property States. The
use of the marital deduction device would bring a great and
unnecessary complication to the proposed Massachusetts tax.

Instead the Commission recommends that there be de-
ducted from the gross estate an amount equal to the value
of any interest transferred to the surviving spouse of the
decedent not exceeding $20,000 and only to the extent that
such interest is included in determining the value of the gross
estate.

1954 Int. Rev. Code, § 2051.
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In addition there should be a similar allowance, not ex-
ceeding $3,000, for each child, adopted child, stepchild or
foster child of the decedent, to the extent such interest is
included in the gross estate.

These additional allowances mean that there will be de-
ducted from the gross estate of a decedent who dies leaving
a surviving spouse and two children a total of $36,000, con-
sisting of a basic exemption of $10,000; $20,000 for the
surviving spouse; and $3,000 for each of the two children.
This will eliminate most of the estates in Massachusetts
from the tax even before other deductions allowable under
the law are provided for.

Expenses, Indebtedness, and Taxes.
Chapter 65 has no specific provisions covering the general

subject of deductions for debts, expenses and taxes. How-
ever, since the inheritance tax is levied upon the property
or interest which passes to a particular beneficiary rather
than on the full value of the estate of the decedent, certain
deductions are allowable against the valuation of the prop-
erty as of the date of death of the decedent.

Thus the debts of the decedent, including the expenses of
his last illness and funeral, and the expenses of administra-
tion of his estate have been allowed as deductions from the
valuation of the property which bears such expenses.

Under federal law deductions from the gross estate for
funeral and administration expenses and claims against the
estate are specifically set forth in the statute. 1 These de-
ductions are not substantially different from those allowable
under the present Massachusetts law. It would be better,
however, for Massachusetts to deal with these deductions
by direct statutory authority. To this end the Commission
recommends that the proposed estate tax law include sub-
stantially the language of section 2053 of the 1954 Code.

Although not provided for in chapter 65, amounts paid
under the federal estate tax and succession taxes levied by
other States are deductible from the valuation of the prop-

1954 Int. Rev. Code, § 2053.
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I

erty out of which they are paid in computing the Massachu-
setts inheritance tax. Under the 1954 Code no deduction is
allowed for any estate, succession, legacy or inheritance taxes,
although credits against the tax are allowed for gift taxes,
certain foreign death taxes, and a limited credit is allowed for
state death taxes. This credit takes the place of the old 80
per cent credit against the Basic Tax, and is graded to approx-
imate the total value of the credit under the prior law.

The allowance of a deduction for the federal estate tax
has raised very difficult problems of apportionment under
existing law, problems which are complicated by the neces-
sity of integrating an estate with an inheritance tax law.
The adoption of an estate tax law by Massachusetts will
lessen but not remove this real administrative difficulty.

Disallowance of the federal estate tax would greatly in-
crease the size of the taxable estate for Massachusetts tax
purposes in view of the steeply graduated federal rates
which rise from 3 per cent to 77 per cent. Disallowance of
this deduction and the continuance of the Massachusetts
graduated rate system would result in a prohibitive dual
tax burden. However, the adoption of a flat rate by Mas-
sachusetts and the elimination of the deduction for federal
estate taxes would produce a simple rate structure and yet
preserve a graduated rate structure for the larger estates
since such estates, because of graduated federal rates, are
currently deducting a larger proportion of their values than
smaller estates.

It is therefore recommended that Massachusetts adopt
substantially the provisions of section 2053 of the 1954
Code, and that the disallowance of the deduction for fed-
eral estate taxes be compensated for by imposing a flat rate
on all estates regardless of size.

Transfers for Public, Charitable, Educational and Religious
Uses.

The language in chapter 65, section 1, dealing with chari-
table, educational and religious uses, and the exemption from
the inheritance tax of such transfers, differs considerably
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from the comparable provisions under federal law. 1 The
federal provisions, which operate as deductions from the
gross estate, are broader than those under the present in-
heritance tax.

In this area the Commission feels that the proposed es-
tate tax law should follow the present Massachusetts rules
on transfers for charitable, educational and religious uses.
These provisions have had a long history of application and
interpretation. There is no compelling reason to broaden
the scope of this class of deductions to conform to federal
law. The existing Massachusetts provisions can be readily
adapted to fit into the pattern of an estate tax.

The Commission therefore recommends that the present
Massachusetts rules for charitable exemptions be adopted
as deductions from the gross estate.

Property Previously Taxed.
Under the 1939 Code a deduction from the gross estate

was allowed for property, otherwise includible in the gross
estate, if the property was included in the estate of a prior
decedent, provided such prior decedent died within five
years of the death of the decedent. 2 Under the 1954 Code
a credit against the tax, rather than a deduction from the
gross estate, is permitted on a sliding scale for estate taxes
paid on account of transfers to the decedent from a prior
decedent who died within ten years before, or two years
after, the death of the decedent. 3

Massachusetts has never allowed a deduction or credit on
account of previously taxed property. With a much lower
rate structure the impact of two successive taxes within a
five year or ten year period is much less severe than the po-
tential federal impact on two similar successive transfers.
Also the property previously taxed rules under prior federal
law caused great complication. There is no experience yet
under the new provisions which are more liberal and should
be less complicated. There is no compelling reason, how-

1 1954 Int. Rev. Code, § 2055.
2 1939 Int. Rev. Code, § 812 (c)
3 1954 Int. Rev. Code, § 2013.
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II

ever, for Massachusetts to follow federal practice in this
respect.

It is therefore recommended that existing Massachusetts
practice with respect to transfers previously taxed be con-
tinued in the proposed estate tax law.

C. Property Subject to Tax.
As already indicated, 1 jurisdiction to tax has been an

elusive concept in the estate and inheritance tax field. As
to persons domiciled in Massachusetts there is clearly juris-
diction to tax real estate and tangible personal property
having a situs within the state. Conversely, there is no
jurisdiction to tax such property which is located outside
of the state.

As to intangibles it is also clear that Massachusetts has
jurisdiction to tax such property wherever located. It is
recommended that the scope of the tax, in this respect, be
retained in its present form.

Table VIII, supra, shows that Massachusetts relies on
the inheritance tax much more than most other States. In
terms of yield as a percentage of total tax collections, or per
capita tax burden Massachusetts is on the high side among
the States.

However, the Commission has uncovered no persuasive
evidence that the inheritance tax operates inequitably in
relation to other taxes in the Massachusetts revenue system,
or that the burden of the tax is excessive.

The Commonwealth faces a serious revenue problem in
the next, and succeeding fiscal years. In the light of this
prospect the Commission deems it unwise to consider re-
ducing the inheritance tax yield at this time. Hence, in
proposing the substitution of an estate tax the Commission
recommends that a rate be established which will yield about
as much revenue as the present inheritance tax. Also the

D. Rate of Tax.

1 Chapter I, supra.
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graduated rate structure should be continued indirectly
through disallowance of the present deduction for federal
estate taxes paid.

According to the analysis of experienced members of the
Inheritance Tax Bureau the average effective tax rate on
estates processed by the Bureau ranges between 4 and 5 per
cent. The Commission’s staff has conducted its own analysis
by a sampling process of a large number of returns. The
Department of Corporations and Taxation is undertaking,
with the assistance of the Commission’s staff, a complete
machine-analysis of current returns. This information will
be available to the General Court before final action is taken
on the Commission’s proposal. Some factors in the esti-
mate of revenue from the proposed estate tax, such as in-
surance proceeds, can only be approximated from general
information.

On the basis of its own calculations, and the analysis and
estimates of the Inheritance Tax Bureau, the Commission
estimates that a fiat tax at the rate of four per cent imposed
on the value of the taxable estate as described in the pre-
ceding pages will approximate the present yield of the tax.

E. The Estates of Non-Residents.

In the case of persons not domiciled in Massachusetts,
the Commonwealth has hitherto taxed property passing
which consisted of real property situated and tangible per-
sonal property having an actual situs in the Commonwealth.
As pointed out above, Massachusetts has been a leader
among the States in the movement to prevent multiple taxa-
tion of intangibles. Since 1927 Massachusetts has not at-
tempted to reach intangibles of non-resident decedents.

In the light of recent judicial developments which appear
to have re-opened the field for the States to assert jurisdic-
tion to tax the intangibles of non-residents, Massachusetts
might assert a basis for taxing such intangibles to which it
has extended its benefits or protection.

The Commission feels, however, that the course presently
being pursued is the wiser one, and that the Commonwealth,
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in the interest of comity, and to avoid double taxation,
should limit its taxation of the property of non-resident de-
cedents to real estate located here and tangible personal
property having an actual situs here.

As for the mechanics for determining the tax on non-
residents the Commission recommends that we use the sys-
tem which has worked successfully in New York. First
there should be ascertained the amount of tax which would
be payable if the decedent died an inhabitant of the Com-
monwealth with all his property (except real property situ-
ated and tangible personal property having an actual situs
outside the Commonwealth) situated or located within the
Commonwealth. Once this tax is determined it should then
be multipled by a fraction, the denominator of which is the
value of the gross estate as ascertained for the purpose of
computing the tax, and the numerator of which is the gross
estate value of real estate and tangible personal property
having an actual situs in the Commonwealth. The product
is the amount of the tax.

This method of computation is fair to the non-resident
and yet prevents the tax being reduced by extra-state factors.

F. The Continuance of Chapter 65A.

Even though Massachusetts adopts its own estate tax it
seems clear that Massachusetts should retain the provisions
of chapter 65A which are designed to take full advantage
of the credit for state, estate, inheritance, legacy or succes-
sion taxes provided for by section 2011 of the 1954 Code.
Amendments have been proposed to chapter 65A to make
specific reference to the 1954 Code in order to forestall ob-
jections based on the ‘‘ in future ” adoption of the federal law.

The other major substantive change proposed in chap-
ter 65A concerns the problem of apportionment. Presently
the federal estate tax and the tax imposed by chapter 65A
are subject to apportionment under the rules set forth in
chapter 65A. It is recommended that the proposed estate
tax to be imposed by chapter 65C be subject to apportion-
ment under these same rules. To this end the definition of
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“net estate” as used in section sof chapter 65A has been
changed with respect to the apportionment of the tax to be
imposed by the proposed chapter 65C.

G. A Gift Tax.

The Commission has considered carefully the advisability
of adopting a Massachusetts gift tax to be integrated with
the proposed estate tax. The Commission feels that there
is no compelling reason to adopt such a tax. Our situation
is quite different from that of the federal government.

The proposed Massachusetts rate is comparatively low
and the rewards for avoidance through the medium of inter
vivos gifts are not nearly as important. Furthermore, in the
larger estates there is always the deterrent of the federal
gift tax to discourage inter vivos, transfers.

To be effective a Massachusetts gift tax would require
comparatively low exemptions, and the administrative
problem of enforcing such a tax would be extremely diffi-
cult. Also in the case of smaller estates, where the tax-
payer does not have large amounts of property in excess of
his anticipated living expenses, it is unlikely that fully com-
pleted gifts of important size will be made. Some string
on the property in such cases will likely be retained even
in the case of family transactions.

The Commission therefore recommends that no gift tax
be adopted by Massachusetts at this time.

RECOMMENDATIONS ADMINISTRATIVE PROVISIONS.

The weaknesses of the present inheritance tax are found
not only in the substantive provisions but in the adminis-
trative provisions as well. An inheritance tax by its very
nature presents administrative complexities and difficulties.
The tax is frequently levied on a number of beneficiaries,
with the collection of taxes on future interests postponed
until they vest in interest and possession.

Chapter V.
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The nature of the tax is only part of the Massachusetts
administrative problem. Administrative provisions have
been added to the statute in disjointed fashion over the
years. There are no clearly defined rules for the assessment
of deficiencies, claims for refund, running of periods of limi-
tation, transferee liability and other procedural matters so
necessary to the proper enforcement of an inheritance or
estate tax. The Commissioner is given in some instances
unwarranted and unwanted discretion. In short, Massachu-
setts has not kept pace with modern developments in tax
procedures. With improvements in administrative tech-
niques evolving under the reorganization plans of the State
Tax Commission, it is important that new procedural rules
be adopted to go along with the new techniques. The pro-
posed estate tax is the logical place to start.

As in the substantive sections a good starting place is the
Internal Revenue Code of 1954. This statute grouped the
sections on procedure and administration together in one
subtitle. These sections, with some necessary variations,
apply to all federal taxes. This grouping represents a de-
parture from the approach under the 1939 Code in which
procedural provisions were geared directly to individual taxes.

The Commission feels that Massachusetts should follow
as far as feasible the administrative and procedural provi-
sions of the 1954 Code. In the case of Massachusetts es-
tates which will also be subject to the federal estate tax one
set of rules on procedure and administration will be an ob-
vious benefit to the taxpayer. Furthermore, the federal
procedures have had the test of time and experience on the
national level. Tailored wherever necessary to the Massa-
chusetts requirements, it makes sense for us to follow' the
federal rules.

Since the procedural charges are to be related only to the
proposed estate tax at this time, it has occasionally been
deemed desirable to retain the language of the 1939 Code
or not to follow the federal provisions at all. Substantially,
however, the recommendations for the administration of the
proposed estate tax are patterned upon the procedural and
administrative provisions in the 1954 Code.
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Liability of Executor.

Under the proposed law the tax is imposed on the exec-
utor just as in the federal law, 1 with comparable provisions
for his discharge from personal liability. 2 Allowance of his
final account is to be subject to essentially the same limi-
tations as under existing law. 3

Filing of Return
The proposed due date of returns is within fifteen months

after the date of the decedent’s death, the same as the fed-
eral date. 4 A full return would be required in all cases
where the gross estate exceeds $lO,OOO, with estimates of
the size of gross estates required within three months where
the gross estate exceeds $3,000. Failure to make a return
or the filing of a false or fraudulent return may result in the
Commissioner making a return on information and belief.

Time for Payment of Tax.
The tax -would be due and payable fifteen months after

the death of the decedent. 5 Provisions for extension of time
essentially follow the federal law, 6 with the security provi-
sions based on the existing Massachusetts statute. 7

Assessment of Tax.

The assessment provisions adopt the federal appi'oach
with a three-year limitation on assessments except in cases of
a false return, no return, or a wilful attempt to evade tax. 8

Suspension of the period of limitation also follows the 1954
Code. 9 Collection is limited to a six-year period after as-
sessment unless the period of limitation is suspende d. 10

1 1954 Int. Rev. Code, § 2002.
2 Ibid., § 2204.
3 G. L.. c. 65, § 23.
* 1954 Int. Rev. Code, § 6075 (a).
6 Same as federal rule, 1954 Int. Rev. Code, § 6151
® Ibid, §§ 6161, 6163.
7 G. L„ c. 65. § 15.
8 1954 Int. Rev. Code, § 6501.
9 Section 6503.

Ibid., § 6502.
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Collection of Unpaid Tax.

Chapter 65 presently provides for collection of unpaid
taxes by means of an action of contract or an information
in equity in the Supreme Judicial Court. 1 The inheritance
tax lien may be enforced by the Commissioner in the pro-
bate court. 2

The proposed law would allow the Commissioner to pro-
ceed in contract in the Superior Court or in equity in the
probate court with either court given power to enforce the
estate tax lien by the sale of property charged with the lien.

Liens for Tax.

Prior to the enactment of chapter 595 of the Acts of 1954,
amending section 9 of chapter 65, there was no time limit
on the duration of liens on property subject to the inherit-
ance tax. Personal property could be disposed of free of
any lien by a sale for value by an executor, administrator or
trustee. Real estate could also be conveyed free of lien
under license to sell by the probate court. Notice to the
Commissioner of a petition for license to sell was provided
for, and there were provisions for a pro tanto discharge of
liens on any parcel of real estate by the payment of taxes
due or to become due thereon or the deposit of adequate
security for such taxes.

The 1954 amendment to section 9 of chapter 65 provided
that the lien on real estate or any separate parcel of real
estate shall terminate thirty years after the decedent’s death
or ten years after the approval of the executor’s or adminis-
trator’s bond, whichever comes first. Written notice to the
Commissioner of the death or probate is required to set the
limitation into operation. A ten-year limitation is provided
in the case of future interests the period to begin running
when the right of possession or enjoyment accrues. July 1,
1956, was the date established as the earliest possible date
for the expiration of liens existing on the date when the
change became effective.

Sectioi
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The provision for a time limitation on liens was a develop-
ment long overdue in the administration of the Massachu-
setts inheritance tax. The ten-year period accords with
present federal law. Here is another area where, for the
convenience of conveyancers and for the protection of pur-
chasers of property, uniformity of federal and Massachu-
setts law is indicated. There is no great objection to taking
the present section 9 of chapter 65 and revamping it to fit
the proposed estate tax. However, the Commission feels
that it would be more desirable to follow the federal language
as closely as possible.

Under our proposal the control of the release of the lien
rests with the State Tax Commission with respect to all or
any part of the property subject to the lien. This method
will adequately protect the tax collector, and conclusive re-
liance on the Commission’s certificate of release or partial
discharge will protect the conveyancer and the purchaser.

Deficiency Procedures.

One of the weakest parts of Massachusetts tax adminis-
tration is the absence of clearly defined procedural steps for
assessing deficiencies, and for contesting such deficiencies
after assessment.

In this respect the Commission recommends that the
federal provisions relating to deficiency procedures be fol-
lowed. A major decision had to be made as to the role of
the Appellate Tax Board under the proposed estate tax law.

Although most of the work of the Appellate Tax Board
has been concerned with the assessment of the property tax,
it has served a useful function in the administration of the
inheritance tax. Problems of valuation on appeal from a
determination by the Commissioner have gone to the
Appellate Tax Board and then to the probate court for ac-
ceptance. 1 With the advent of the State Tax Commission,
performing as it does certain quasi-judicial functions, the
appeal process became more complicated. There are now

l G. L., 0. 65, § 2l
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four separate entities concerned with the assessment,
collection, abatement and refunding of inheritance taxes
the Commissioner, the State Tax Commission, the Ap-
pellate Tax Board and the probate court. This is unduly
complicated and should be streamlined.

The valuation function could be handled ultimately by
the probate court, which now must “accept” the valuation
of the Appellate Tax Board and pass on all other questions
in connection with the determination of the tax. Initial
appeals from a determination by the Commissioner could
be to the State Tax Commission.

We fully realize that the trend in modern tax adminis-
tration is in the direction of expanding rather than con-
tracting the jurisdiction of special tax courts and com-
parable administrative bodies. The peculiar nature of an
estate tax, with technical property problems, however, leads
us to conclude that appellate questions concerning the tax
are better left to the probate court than the Appellate
Tax Board. There is no real reason to separate, as at
present, valuation questions from other questions.

The proposed procedure thus contemplates that within
90 days after notice of a deficiency the taxpayer may file a
petition with the State Tax Commission for redetermination
of the deficiency. The proceeding before the Commission
opens the case for a determination of a larger deficiency in
the same manner as a proceeding in the Tax Court of the
United States. If the taxpayer is aggrieved by a determina-
tion or redetermination by the Commission he may file a
petition in equity in the probate court for relief. This may
be done without payment of the tax, provided the appeal is
taken within three months of the Commission’s decision and
a bond is filed as security. This course is patterned after
the petition for review of Tax Court decisions by the Circuit
Courts of Appeal. The major difference between the federal
procedure and the proposed Massachusetts procedure is that
the petition in the probate court would be in the nature of a
proceeding de novo instead of a review. This is necessary
because of the informal nature of the Commission’s hearings
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and the difficulties in establishing a basis in such hearings for
any finality as to findings of fact.

In adopting these new procedures the Commission feels
that the provisions of section 27 of chapter 58 should not
apply to the proposed estate tax law. This section does not
in terms apply to an “estate tax” as distinguished from a
“legacy and succession” tax, and no change has been made
in this section in the proposed law.

Claims for Refund.
Again following federal procedure the taxpayer, after the

determination of a deficiency by the Commissioner, may elect
to pay the tax and sue for a refund. Whether upon the
assessment of a deficiency or an alleged overpayment the
claim for refund must be filed within three years after the
return was due, or two years after payment of the tax. 1

The election to pay the tax may be made after the decision
by the Commission.

The filing of a timely claim for refund is a condition
precedent to the right to sue for refund, with the federal
period of limitation of two years applicable to such suits.2

Recovery of any tax erroneously paid or illegally exacted is
by a petition in equity in the probate court which, as in the
case of similar petitions without payment of an alleged
deficiency, is a proceeding de novo.

Interest and Penalties.

The proposed law provides uniformly that late payments
of taxes will bear interest at the rate of 6 per cent per annum,
with a like rate to be paid by the Commonwealth on over-
payments. Where extensions of time are granted to the
taxpayer in hardship cases the rate of interest charged to
the taxpayer is 4 per cent per annum.

1954 Int. Rev. Code, § 6511
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In line with federal law, interest is considered to be part
of the tax and is imposed as well on penalties, additional
amounts or additions to the tax. There is no interest on
interest. 1

Failure to file a return on account of willful neglect re-
sults in a penalty up to 25 per cent of the tax. There is
also provision for a 50 per cent penalty for fraudulent failure
to pay any part of the tax. These penalty provisions follow
the 1954 Code. 2

Definite and stiffer criminal penalties are included in the
proposed law. In the opinion of the Commission the de-
terrents in the existing law to outright evasion of the in-
heritance tax are not effective. The suggested criminal
penalties, though considerably lighter than the comparable
federal penalties, are greater than now provided.

Duties of Depositaries

One change in the administrative provisions which has
no counterpart in federal law is the requirement that de-
positaries make certain periodic reports to the Commis-
sioner. These reporting requirements relate to joint accounts
in savings and co-operative banks and similar institutions,
and to joint safe deposit boxes.

In the case of joint accounts which pass to the surviving
joint owner without the necessity of probate there is oppor-
tunity for evasion by dishonest taxpayers. Whether the
existence of such accounts comes to the attention of the
Commissioner depends in large measure on the taxpayer
himself. Members of the Inheritance Tax Bureau, in con-
ferences with this Commission, have expressed the view
that the failure to have closer scrutiny of joint accounts on
some general basis is resulting in important revenue losses.
This view was shared by the former Commissioner, Henry
F. Long.

■rally, 1954 Int. Rov. Code, §§ 6601, 6611
51
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Over the years there have been proposals to require the
banks to take positive steps to aid in stopping these leaks.
These proposals, however, would have imposed serious bur-
dens on the banking institutions involved, and none were
adopted. We are familiar with these past attempts to work
out a solution. We are fully cognizant of the relationships
of Massachusetts banks with the average citizen in the
Commonwealth. We realize also that any reporting re-
quirement, however limited, will mean some added burden
on the banks.

With these considerations in mind we have suggested a
middle ground. In brief, any person who has a right of
withdrawal of a joint account, upon the death of any other
person also having a right of withdrawal of the account,
must indicate on the withdrawal slip whether his co-de-
positor, to the knowledge of the person making the with-
drawal, is living or not. The bank is required to look only
to the written statement from its depositor. The deposit
is not frozen in any way. Withdrawal can still be made
without restriction. The only dut}r on the bank is to notify
periodically the Commissioner of the names of persons who
were listed as deceased on the joint account withdrawal
slips. Although the account itself is not held up, the Com-
missioner does have the advantage of relatively hot pursuit.
At the present time, in many cases, the Commissioner does
not find out about the existence of such accounts until long
after withdrawal, if, indeed, he finds out about such ac-
counts at all.

The same procedure is proposed in connection with joint
boxes, i.e., any person seeking to enter a joint box must sign
a statement indicating whether any person having joint ac-
cess to such box has died. Again entry to the box is not
prohibited. What is sought is timely information to the
Commissioner of the existence of the joint box so that he
may make early inquiry as to its contents.

This is a much milder form of regulation of safe deposit
companies than exists, for example, in New York, New Jer-
sey, Ohio and other States. In these States when the safe
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deposit box of a known decedent is opened, an official of the
state tax department is present to make a listing of its con-
tents. We have not proposed this technique for Massachu-
setts which has the contract rather than the bailee theory
of safe deposit box rentals. Rather the only duty of the
safe deposit company would be to send periodic notices of
entries made to joint boxes where the entrant has signed a
slip stating that a person having joint access is deceased.
Such a burden on the safe deposit companies does not ap-
pear to be serious. The Commissioner by this method at
least would know of the existence of a joint box in time to
make a reasonably effective investigation.

Regulations.

Under the provisions of section 4 of chapter 14 the State
Tax Commission is required to issue regulations for the
interpretation and enforcement of the state tax laws. This
requirement should, of course, apply to the proposed estate
tax law. Since the 1954 Code is to be closely followed, it
seems wise to have the Commission, in its regulations, con-
form so far as it may deem practicable to the regulations
relating to the federal estate tax. In view of the discretion
given the Massachusetts Commission there would not ap-
pear to be any real question of constitutionality involved in
such a provision.

Application of Proposed Law.
The new law is intended to apply only to estates of dece-

dents dying on or after October 1, 1955. Such estates would
not be subject to any of the provisions of chapter 65 whether
substantive or procedural. Chapter 65A would, of course,
remain in effect.

As to decedents dying prior to October 1, 1955, chapter
65 and all other provisions of law imposing legacy and suc-
cession taxes would remain in force. Administrative and
procedural provisions relating to such taxes would also re-
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main in effect. Chapter 65A would also continue to be
applied to the estates of decedents dying before October 1,
1955.

Re; ipectfully submitted,

HOLLIS M. GOTT
Chairman

RALPH C. MAHAR
Vice-Chairman.

WILLIAM D. FLEMING.
CHARLES V. HOGAN.
FRED LAMSON.
SIDNEY Q. CURTISS.
STEPHEN L. FRENCH.
DONALD L. GIBBS.
JOHN F. THOMPSON.
ROBERT T. CAPELESS.
CARROLL F. HOLT.
Norman Macdonald.
JOHN E. ROGERSON.
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In the Year One Thousand Nine Hundred and Fifty-Five.

An Act relative to the taxation of the transfers of
ESTATES, LEGACIES AND SUCCESSIONS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 1. The General Laws are hereby amended
2 by inserting after Chapter 658 the following chapter:

3

Taxation of Transfers of Estates.4
5 Section 1. Tax on Estates of Inhabitant Decedents. —

6 A tax equal to four per cent of the value of the taxable
7 estate is hereby imposed on the transfer of the taxable
8 estate, determined as provided in section fifteen, of
9 every person dying on or after October first, nineteen

10 hundred and fifty-five, who at the time of death was an
11 inhabitant of the commonwealth.
12 Section 2. Definition of Gross Estate. (a) Gen-
-13 eral. The value of the gross estate of the decedent
14 shall be determined by including to the extent provided
15 for in sections three to fourteen, inclusive, the value at
16 the time of his death of all property, real or personal,
17 tangible or intangible, wherever situated, except real
18 property situated and tangible personal property hav-
-19 ing an actual situs outside of the commonwealth.

Appendix A.

PROPOSED LEGISLATION.

CJie Commontoealtl) of Massachusetts

Chapter 65C.



1955.] HOUSE No. 2780. 113

( b ) Valuation of Unlisted Stock and Securities. —ln
the case of stock and securities of a corporation the
value of which, by reason of their not being listed on an
exchange and by reason of the absence of sales thereof,
cannot be determined with reference to bid and asked
prices, or with reference to sales prices, the value thereof
shall be determined by taking into consideration, in
addition to all other factors, the value of stock or
securities of corporations engaged in the same or a
similar line of business which are listed on an exchange.

20
21
>9

23
24
25
26
27
28
29

Section 3. Property in which the Decedent had an
Interest. The value of the gross estate shall include
the value of all property (except real property situated
and tangible personal property having an actual situs
outside of the commonwealth) to the extent of the in-
terest therein of the decedent at the time of his death.

30
31
32
33
34
35

Section 4- Dower or Curtesy Interests. The value
of the gross estate shall include the value of all prop-
erty (except real property situated and tangible per-
sonal property having an actual situs outside of the
commonwealth) to the extent of any interest therein of
the surviving spouse, existing at the time of the de-
cedent’s death as dower or curtesy or homestead or by
virtue of a statute creating an estate in lieu of dower
or curtesy.

36
37
38
39
40
41
42
43
44

Section 5. Transactions in Contemplation of Death.45
(a) General Rule. The value of the gross estate

shall include the value of all property (except real prop-
erty situated and tangible personal property having an
actual situs outside of the commonwealth) to the extent
of any interest therein of which the decedent has at any
time made a transfer (except in case of a bona fide sale
for an adequate and full consideration in money or
money’s worth), by trust or otherwise, in contempla-
tion of his death.

46
47
48
49
50
51
52
53
54
OD (6) Application of General Rule. If the decedent

within a period of two years ending with the date of his
death (except in case of a bona fide sale for an adequate
and full consideration in money or money’s worth)

56
57
58
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transferred an interest in property, relinquished a
power, or exercised or released a general power of ap-
pointment, such transfer, relinquishment, exercise or
release shall, unless shown to the contrary, be deemed
to have been made in contemplation of death within
the meaning of this section and sections eight and
eleven (relating to revocable transfers and powers of
appointment); but no such transfer, relinquishment,
exercise or release made before such two-year period
shall be treated as having been made in contemplation
of death.

59
60
61
62
63
64
65
66
67
68
69

Section 6. Transfers with Retained Life Estate.
The value of the gross estate shall include the value of
all property (except real property situated and tangible
personal property having an actual situs outside of the
commonwealth):

70
71
72
73
74

(a) Transfers after October first, nineteen hundred and
fifty-five. —To the extent of any interest therein of
which the decedent has at any time made a transfer
(except in case of a bona fide sale for an adequate and
full consideration in money or money’s worth), by trust
or otherwise, under which he has retained for his life
or for any period not ascertainable without reference to
his death or for any period which does not in fact end
before his death

7o
76
77
78
79
80
81
82
83

(1) The possession or enjoyment of, or the right to
the income from, the property; or

84
85

(2) The right, either alone or in conjunction with
any person, to designate the persons who shall possess
or enjoy the property or the income therefrom.

86
87
88

(6) Transfers on or before October first, nineteen hun-
dred and fifty-five. —To the extent of any interest
therein of which the decedent has at any time after
September first, nineteen hundred and seven made a
transfer (except in case of a bona fide sale for an ade-
quate and full consideration in money or money’s
worth), by trust or otherwise, under which he has re-
tained for his life or for any period not ascertainable
without reference to his death

89
90
91
92
93
94
95
96
97
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(1) The possession or enjoyment of, or the right to
income from, the property; or

98
99

(2) The right to designate the persons who shall
possess or enjoy the property or the income therefrom.

100
101

Section 7. Transfers taking Effect at Death. The
value of the gross estate shall include the value of all
property (except real property situated and tangible
personal property having an actual situs outside of the
commonwealth):

102
103
104
105
106

(a) Transfers after October first, nineteen hundred and
fifty-five. —To the extent of any interest therein of
which the decedent has at any time made a transfer
(except in case of a bona fide sale for an adequate and
full consideration in money or money’s worth), by trust
or otherwise, if

107
108
109
no
11l
112

(1) Possession or enjoyment of the property can,
through ownership of such interest, be obtained only
by surviving the decedent; and

113
114
115

(2) The decedent has retained a reversionary interest
in the property and the value of such reversionary in-
terest immediately before the death of the decedent ex-
ceeds five per cent of the value of such property.

116
117
118
119

( b) Special Rules. For purposes of this section, the
term “reversionary interest” includes a possibility that
property transferred by the decedent

120
121
122

(1) May return to him or his estate; or123
(2) May be subject to a power of disposition by him,

but such term does not include a possibility that the
income alone from such property may return to him or
become subject to a power of disposition by him. The
value of a reversionary interest immediately before the
death of the decedent shall be determined (without re-
gard to the fact of the decedent’s death) by usual
methods of valuation, including the use of tables of
mortality and actuarial principles, under regulations
prescribed by the state tax commission, in this chapter
called the Commission. In determining the value of a
possibility that property may be subject to a power of
disposition by the decedent, such possibility shall be

124
125
126
127
128
129
130
131
132
133
134
135
136
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I

13/ valued as if it were a possibility that such property may
138 return to the decedent or his estate. Notwithstanding
139 the foregoing, an interest so transferred shall not be in-
-140 eluded in the decedent’s gross estate under this section
141 if possession or enjoyment of the property could have
142 been obtained by a beneficiary during the decedent’s
143 life through the exercise of a general power of appoint-
-144 ment (as defined in section eleven) which in fact was
145 exercisable immediately before the decedent’s death.
146 (c) Transfers on or before October first, nineteen
147 hundred and fifty-five. To the extent of any interest
148 therein of which the decedent has at any time after
149 September first, nineteen hundred and seven, made a
150 transfer (except in case of a bona fide sale for an ade-
-151 quate and full consideration in money or money’s
152 worth), by trust or otherwise, made or intended to take
153 effect in possession or enjoyment at or after his death.
154 Section 8. Revocable Transfers. (a) In General.
155 The value of the gross estate shall include the value
156 of all property (except real property situated and
157 tangible personal property having an actual situs out-
-158 side of the commonwealth):
159 (1) Transfers after October first, nineteen hundred
160 and fifty-five. To the extent of any interest therein
161 of which the decedent has at any time made a transfer
162 (except in case of a bona fide sale for an adequate and
163 full consideration in money or money’s worth), by trust
164 or otherwise, where the enjoyment thereof was subject
165 at the date of his death to any change through the exer-
-166 cise of a power (in whatever capacity exercisable) by
167 the decedent alone or by the decedent in conjunction
168 with any other person (without regard to when or from
169 what source the decedent acquired such power), to
170 alter, amend, revoke or terminate, or where any such
171 power is relinquished in contemplation of decedent’s
172 death.
173 (2) Transfers on or before October first, nineteen
174 hundred and fifty-five. To the extent of any interest
175 therein of which the decedent has at any time after
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September first, nineteen hundred and seven, made a
transfer (except in case of a bona fide sale for an ade-
quate and full consideration in money or money’s
worth), by trust or otherwise, where the enjoyment
thereof was subject at the date of his death to any
change through the exercise of a power (in whatever
capacity exercisable) by the decedent to alter, amend,
revoke or terminate, or where any such power is re-
linquished in contemplation of decedent’s death.

176
177
178
179
180
181
182
183
184

( b ) Date of Existence of Power. For purposes of this
section, the power to alter, amend, revoke or terminate
shall be considered to exist on the date of the decedent’s
death even though the exercise of the power is subject
to a precedent giving of notice or even though the altera-
tion, amendment, revocation or termination takes ef-
fect only on the expiration of a stated period after the
exercise of the power, whether or not on or before the
date of the decedent’s death notice has been given or
the power has been exercised. In such cases proper
adjustment shall be made representing the interests
which would have been excluded from the power if the
decedent had lived, and for such purpose, if the notice
has not been given or the power has not been exercised
on or before the date of his death, such notice shall be
considered to have been given, or the power exercised,
on the date of his death.

185
18G
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201

Section 9. Annuities. (a) General. The gross
estate shall include the value of an annuity or other
payment receivable by any beneficiary by reason of
surviving the decedent under any form of contract or
agreement entered into after October first, nineteen hun-
dred and fifty-five (other than as insurance under poli-
cies on the life of the decedent), if, under such con-
tract or agreement, an annuity or similar payment was
payable to the decedent, or the decedent possessed the
right to receive such annuity or payment, either alone
or in conjunction with another for his life or for any
period not ascertainable without reference to his death
or for any period which does not in fact end before his
death.

202
203
204
205
206
207
208
209
210
211
212
213
214
215
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216 (b) Amount Includible. Subsection (a) shall apply
217 to only such part of the value of the annuity or other
218 payment receivable under such contract or agreement
219 as is proportionate to that part of the purchase price
220 therefor contributed by the decedent. For purposes of
221 this section, any contribution by the decedent’s em-
-222 ployer or former employer to the purchase price of such
223 contract or agreement (whether or not to an employee’s
224 trust or fund forming part of a pension, annuity, retire-
-225 ment, bonus or profit sharing plan) shall be considered
226 to be contributed by the decedent if made by reason of
227 his employment.
228 (c) Exemption of.Annuities under Certain Trusts and
229 Plans. Notwithstanding the provisions of this section
230 or of any provision of law, there shall be excluded from
231 the gross estate the value of an annuity or other pay-
-232 ment receivable by any beneficiary (other than the ex-
-233 ecutor) under
234 (1) An employees’ trust (or under a contract pur-
-235 chased by an employees’ trust) forming part of a pen-
-236 sion, stock bonus, or profit-sharing plan which, at the
237 time of the decedent’s separation from employment
238 (whether by death or otherwise), met the requirements
239 for exemption from income tax under the internal rev-
-240 enue laws of the United States.
241 (2) A retirement annuity contract purchased by an
242 employer (and not by an employees’ trust) pursuant to
243 a plan which, at the time of decedent’s separation from
244 employment (by death or otherwise) or at the time of
245 termination of the plan if earlier, met the requirements
246 for exemption from income tax under the internal rev-
-247 enue laws of the United States.
248 If such amounts payable after the death of the de-
-249 cedent under a plan described in paragraphs (1) or (2)
250 are attributable to any extent to payments or con-
-251 tributions made by the decedent, no exclusion shall be
252 allowed for any part of the value of such amounts in the
253 proportion that the total payments or contributions
254 made by the decedent bears to the total payments or
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255 contributions made. For purposes of this subsection,
256 contributions or payments made by the decedent’s
257 employer or former employer under a trust or plan de-
-258 scribed in this subsection shall not be considered to be
259 contributed by the decedent.
260 Section 10. Joint Interests. The value of the gross
261 estate shall include the value of all property (except
262 real property situated and tangible personal property
263 having an actual situs outside of the commonwealth) to
264 the extent of the interest hterein held as joint tenants
265 by the decedent and any other person, or as tenants by
266 the entirety by the decedent and spouse, or deposited,
267 with any person carrying on the banking business, in
268 their joint names and payable to either or the survivor,
269 except such part thereof as may be shown to have
270 originally belonged to such other person and never to
271 have been received or acquired by the latter from the
272 decedent for less than an adequate and full consider-
-273 ation in money or money’s worth; provided, that where
274 such property or any part thereof, or part of the con-
-275 sideration with which such property was acquired, is
276 shown to have been at any time acquired by such other
277 person from the decedent for less than an adequate
278 and full consideration in money or money’s worth, there
279 shall be excepted only such part of the value of such
280 property as is proportionate to the consideration fur-
-281 nished by such other person; provided, further, that
282 where any property has been acquired by gift, bequest,
283 devise or inheritance, as a tenancy by the entirety by
284 the decedent and spouse, then to the extent of one half
285 of the value thereof, or, where so acquired by the de-
-286 cedent and any other person as joint tenants and their
287 interests are not otherwise specified or fixed by law,
288 then to the extent of the value of a fractional part to
289 be determined by dividing the value of the property by
290 the number of joint tenants.
291 Section 11. Powers of Appointment. (a) In Gen-
-292 eral. The value of the gross estate shall include the
293 value of all property (except real property situated and
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tangible personal property having an actual situs out-
side of the commonwealth):

294
295

(1) General Powers of Appointment. —To the extent
of any property with respect to which the decedent has
at the time of his death a general power of appointment
created after October first, nineteen hundred and fifty-
five, or with respect to which the decedent has at any
time exercised or released such a power of appointment
by a disposition which is of such nature that if it were
a transfer of property owned by the decedent, such
property would be includible in the decedent’s gross
estate under sections five to eight, inclusive. A dis-
claimer or renunciation of such power of appointment
shall not be deemed a release of such power. For pur-
poses of this paragraph (1) the power of appointment
shall be considered to exist on the date of the decedent’s
death, even though the exercise of the power is subject
to a precedent giving of notice or even though the exer-
cise of the power takes effect only on the expiration of
a stated period after its exercise, whether or not on ox-
before the date of the decedent’s death notice has been
given or the power has been exercised.

296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315

(2) Creation of Another Power in Certain Cases. —To
the extent of any property with respect to which the
decedent

316
317
318

(A) By will, or319
(B) By a disposition which is of such nature that if

it were a transfer of property owned by the decedent
such property would be includible in the decedent’s
gross estate under section five, six or seven, exercises a
power of appointment created after October first, nine-
teen hundred and fifty-five, by creating another power
of appointment which under the applicable local law
can be validly exercised so as to postpone the vesting of
any estate or interest in such property, or suspend the
absolute ownership or power of alienation of suclx prop-
erty, for a period ascertainable without regard to the
date of the creation of the first power.

320
321
322
323
324
325
326
327
328
329
330
331

(5) Definitions. For purposes of subsection (a)332
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333 (1) General Power of Appointment. The term “gen-
334 eral power of appointment” means a power which is
335 exercisable in favor of the decedent, his estate, his
336 creditors, or the creditors of his estate; except that
337 (A) A power to consume, invade or appropriate prop-
338 erty for the benefit of the decedent which is limited by
339 an ascertainable standard to health, education,
340 support or maintenance of the decedent shall not be
341 deemed a general power of appointment.
342 (B) In the case of a power of appointment which is
343 exercisable by the decedent only in conjunction with
344 another person
345 (i) lithe power is not exercisable by the decedent ex-
346 cept in conjunction with the creator of the power
347 such power shall not be deemed a general power of ap-
348 pointment.
349 (ii) If the power is not exercisable by the decedent
350 except in conjunction with a person having a substan-
351 tial interest in the property, subject to the power,
352 which is adverse to exercise of the power in favor of the
353 decedent such power shall not be deemed a general
354 power of appointment. For the purposes of this clause
355 a person who, after the death of the decedent, may be
356 possessed of a power of appointment (with respect to
357 the property subject to the decedent’s power) which he
358 may exercise in his own favor shall be deemed as having
359 an interest in the property, and such interest shall be
360 deemed adverse to such exercise of the decedent’s power.
361 (iii) If after the application of clauses (i) and (ii) the
362 power is a general power of appointment and is exer-
363 cisable in favor of such other person such power shall
364 be deemed a general power of appointment only in re-
365 spect of a fractional part of the property subject to such
366 power, such part to be determined by dividing the value
367 of such property by the number of such persons (includ-
368 ing the decedent) in favor of whom such power is exer-
369 cisable.
370 For purposes of clauses (ii) and (iii), a power shall be
371 deemed to be exercisable in favor of a person if it is
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372 exercisable in favor of such person, his estate, his cred-
itors or the creditors of his estate.373

374 Section 12. Proceeds of Life Insurance. The value
of the gross estate shall include the value of all prop-
erty

375
376

(1) Receivable by the Executor. —To the extent of the
amount receivable by the executor as insurance under
policies on the life of the decedent.

377
378
379

(2) Receivable by Other Beneficiaries. —To the ex-
tent of the amount receivable by all other beneficiaries
as insurance under policies on the life of the decedent
with respect to which the decedent possessed at his
death any of the incidents of ownership? exercisable
either alone or in conjunction with any other person.
For the purposes of the preceding sentence, the term
“incident of ownership” includes a reversionary inter-
est (whether arising by the express terms of the policy
or other instrument or by operation of law) only if the
value of such reversionary interest exceeded five per
cent of the value of the policy immediately before the
death of the decedent. As used in this paragraph, the
term “reversionary interest” includes a possibility that
the policy, or the proceeds of the policy, may return to
the decedent or his estate, or may be subject to a power
of disposition by him. The value of a reversionary in-
terest at any time shall be determined (without regard
to the fact of the decedent’s death) by usual methods of
valuation, including the use of tables of mortality and
actuarial principles, pursuant to regulations prescribed
by the Commission. In determining the value of a
possibility that the policy or proceeds thereof may be
subject to a power of disposition by the decedent, such
possibility shall be valued as if it were a possibility that
such policy or proceeds may return to the decedent or
his estate.

380
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382
383
384
385
386
387

388
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391
392
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394
395
396
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398
399
400
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403
404
405
406

Section 13. Transfers for Insufficient Consideration.407
(o) In General. If any of the transfers, trusts, in-

terests, rights or powers enumerated and described in
sections five to eight, inclusive, and section eleven is

408
409
410
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made, created, exercised or relinquished for a consid-
eration in money or money’s worth, but is not a bona
fide sale for an adequate and full consideration in money
or money’s worth, there shall be included in the gross
estate only the excess of the fair market value at the
time of death of the property otherwise to be included
on account of such transaction, over the value of the
consideration received therefor by the decedent.

411
412
413
414
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(6) Marital Rights not treated as Consideration. For
purposes of this chapter a relinquishment or promised
relinquishment of dower or curtesy, homestead, or of a
statutory estate created in lieu of dower or curtesy, or
of other marital rights in the decedent’s property or es-
tate, shall not be considered to any extent a considera-
tion “in money or money’s worth.”

419
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Section 14- Prior Interests. Sections four to
twelve, inclusive, shall apply to the transfers, trusts,
estates, interests, rights, powers and relinquishment of
powers, as severally enumerated and described therein,
whenever made, created, arising, existing, exercised or
relinquished.

426
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Section 15. Definition of Taxable Estate. For the
purposes of the tax imposed by section one, the value
of the taxable estate shall be determined by deducting
from the value of the gross estate the exemptions and
deductions provided for in sections sixteen to nineteen,
inclusive.

432
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Section 16. Exemptions. For the purposes of the
tax imposed by section one, the value of the taxable
estate shall be determined by deducting from the value
of the gross estate

438
439
440
441

(a) An exemption of $lO,OOO.442
(5) An amount equal to the value of any interest in

property which is included in the value of the gross
estate and which is, or has been, transferred to or for
the benefit of the surviving spouse of the decedent, not
exceeding $20,000.

443
444
445
446
447
448 (c) An amount equal to the value of any interest in

property which is included in the value of the gross449
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estate, and which is or has been transferred to or for
the benefit of a surviving child, adopted child, step-
child or foster child of the decedent, not exceeding
$3,000 in each instance.

450
451
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Section 17. Expenses, Indebtedness and Taxes. —

(d) General Rule. For the purposes of the tax im-
posed by section one, the value of the taxable estate
shall be determined by deducting from the value of the
gross estate such amounts (1) for funeral expenses,
(2) for administration expenses, excluding widow’s al-
lowance, (3) for claims against the estate, and (4) for
unpaid mortgages on, or any indebtedness in respect of,
property where the value of the decedent’s interest
therein, undiminished by such mortgage or indebted-
ness, is included in the value of the gross estate, as are
allowable by the laws of the commonwealth.

454
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(5) Other Administration Expenses. Subject to the
limitations in paragraph (1) of subsection (c), there
shall be deducted in determining the taxable estate
amounts representing expenses incurred in adminis-
tering property not subject to claims which is included
in the gross estate to the same extent such amounts
would be allowable as a deduction under subsection (a)
if such property were subject to claims, and such
amounts are paid before the expiration of the period of
limitation for assessment provided in section twenty-
seven.
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(c) Limitations. (1) Limitations applicable to Sub-
sections (a) and (b) :

477
478

(a) Consideration for Claims. The deduction al-
lowed by this section in the case of claims against the
estate, unpaid mortgages or any indebtedness shall,
when founded on a promise or agreement, be limited to
the extent that they were contracted bona fide and for
an adequate and full consideration in money or money’s
worth; except that in any case in which any such claim
is founded on a promise or agreement of the decedent
to make a contribution or gift to or for the use of any
donee described in section nineteen for the purposes

479
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483
484
485
486
487
488
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489 specified therein, the deduction for such claims shall
490 not be so limited, but shall be limited to the extent that
491 it would be allowable as a deduction under section
492 nineteen if such promise or agreement constituted a
493 bequest.
494 (b ) Certain Taxes. Any income taxes on income
495 received after the death of the decedent, or property
496 taxes not accrued before his death, or any estate, suc-
497 cession, legacy or inheritance taxes shall not be de-
498 ductible under this section.
499 (2) Limitation Applicable only to Subsection (a).
500 In the case of the amounts described in subsection (a),
501 there shall be disallowed the amount by which the de-
502 duct-ions specified therein exceed the value, at the time
503 of the decedent’s death, of property subject to claims,
504 except to the extent that such deductions represent
505 amounts paid before the date prescribed for the filing
506 of the estate tax return. For purposes of this section,
507 the term “property subject to claims” means property
508 includible in the gross estate of the decedent which, or
509 the avails of which, would under the laws of the com-
510 monwealth, bear the burden of the payment of such
511 deductions in the final adjustment and settlement of
512 the estate, except that the value of the property shall
513 be reduced by the amount of the deduction under section
514 seventeen attributable to such property.
515 (3) No deduction shall be allowed on account of any
516 tax or other liability of decedent incurred or assumed
517 for the acquisition, care, improvement use, enjoyment
518 or disposition of real property situated and tangible
519 personal property having an actual situs outside the
520 commonwealth.
121 Section 18. Losses. For purposes of the tax im-

522 posed by section one, the value of the taxable estate
523 shall be determined by deducting from the value of the
524 gross estate losses incurred during the settlement of
525 estates arising from fires, storms, shipwrecks or other

526 casualties, or from theft, to the extent such losses are
527 not compensated for by insurance or otherwise.
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528 Section 19. Transfers for Public Charitable Educa
529 lion and Religious Uses. (a) In General. For pur
530 poses of the tax imposed by section one, the value of
531 the taxable estate shall be determined by deducting
532 from the value of the gross estate the amount of all be-
533 quests, legacies, devises or transfers (including the in-
534 terest which falls into any such bequest, legacy, devise
535 or transfer as a result of an irrevocable disclaimer of a
536 bequest, legacy, devise, transfer or power, if the dis-
537 claimer is made before the date prescribed for the filing
538 of the estate tax return)
539 (1) To or for the use of charitable, educational or re-
540 ligious societies or institutions which are organized
541 under the laws of, or whose principal objects are car-
542 ried out within, the commonwealth, or which are or-
543 ganized under the laws of, or whose principal objects
544 are carried out within, some other state of the United
545 States which exempts from similar taxation bequests,
546 legacies, devises or transfers by its citizens to or for
547 the use of such societies or institutions which are or-
548 ganized under the laws of, or whose principal objects
549 are carried out within, the commonwealth; or
550 (2) For the saying, singing, performance or celebra-
551 tion of religious rites, rituals, services or ceremonies
552 whether to be conducted within or without the corn-
553 monwealth; or
554 (3) For or upon trust for any charitable purposes to
555 be carried out within the commonwealth or within any
556 state of the United States which exempts from similar
557 taxation bequests, legacies, devises or transfers by its
558 citizens for charitable purposes to be carried out within
559 this commonwealth: or
560 (4) To or for the use of the commonwealth or any
561 town therein for public purposes.
562 (b) Powers of Appointment. Property includible in
563 the decedent’s gross estate under section eleven (re-
564 lating to powers of appointment) received by a donee
565 described in this section shall, for purposes of this sec-
566 tion, be considered a bequest of such decedent.
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567 Section 20. Tax on Estates of Non-Inhabitant De-
-568 cedents. (a) Tax Imposed. A tax is hereby imposed
569 upon the transfer of so much of the taxable estate of
570 every person dying on or after October first, nineteen
571 hundred and fifty-five, who, at the time of death, was
572 not an inhabitant of the commonwealth, as consists of
573 real property situated and tangible personal property
574 having an actual situs in the commonwealth.
575 (b ) Amount of Tax. The amount of the tax on such
576 real and tangible personal property shall be determined
577 as follows:
578 Ascertain the amount of tax which would be payable
579 under this chapter if the decedent had died an inhabit-
-580 ant of the commonwealth with all his property (except
581 real property situated and tangible personal property
582 having an actual situs outside the commonwealth) situ-
-583 ated or located within the commonwealth, and multi-
-584 ply the net tax so ascertained by a fraction, the de-
-585 nominator of which shall be the value of the gross es-
-586 tate as ascertained for the purpose of computing such
587 tax and the numerator of which shall be the said gross
588 estate value of the real property situated and the tan-
-589 gible personal property having an actual situs in the
590 commonwealth. The product shall be the amount of
591 tax payable to this commonwealth.

592 RETURNS AND PAYMENT OF TAX.

593 Section 21. Liability of the Executor. (a) In Gen-
-594 eral. The tax imposed by this chapter shall be paid
595 by the executor. The term “executor,” wherever used
596 in this chapter, means the executor or administrator of
597 the decedent, or, if there is no executor or administrator
598 appointed, qualified and acting within the common-
-599 wealth, then any person in actual or constructive pos-
-600 session of any property of the decedent. The probate
601 court may authorize an executor to sell so much of the
602 property of the estate as will enable him to paj r such
603 tax in the same manner as it may authorize him to sell
604 such property for the payment of debts.
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605 ( b ) Allowance ofFinal Account. —No final account of
an executor of any estate shall be allowed by the pro-
bate court unless and until the executor shall have filed
in the probate court a certificate of the commissioner
showing either that the amount of the tax has been paid,
that payment thereof has been secured by a bond as
provided in section twenty-six, or that no tax is due.
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Section 22. Discharge of Executor from Personal
Liability. If the executor makes a written application
to the commissioner for determination of the amount
of the tax and discharge from personal liability there-
for, the commissioner (as soon as possible, and in any
event within one year after the making of such applica-
tion, or, if the application is made before the return is
filed, then within one year after the return is filed, but
not after the expiration of the period prescribed for the
assessment of the tax in section twenty-seven) shall no-
tify the executor of the amount of the tax. The ex-
ecutor, on payment of the amount of which he is noti-
fied, shall be discharged from personal liability for any
deficiency in tax thereafter found to be due, and shall
be entitled to a receipt or writing showing such dis-
charge.

612
613
614
615
616
617
618
619
620
621
622
623
624
625
626
627

Section 23. Filing of Returns. —ln all cases where
the gross estate of the decedent exceeds $3,000 the
executor, within three months after the decedent’s
death, or within a like period after qualifying as such,
shall file with the commissioner an estimate of the
value of the property in the gross estate of which he
has knowledge. Such estimate shall be in such form
as may be prescribed by the commissioner.
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In all cases where the gross estate of the decedent
exceeds $lO,OOO the executor shall make a return within
fifteen months after the date of the decedent’s death
with respect to the tax imposed by this chapter. Such
return shall be in such form as may be prescribed by
the commissioner.
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If the executor is unable to make a complete return
as to any part of the gross estate of the decedent, he

642
643
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644 shall include in his return a description of such part
645 and the name of every person holding a legal or bene-
-646 ficial interest therein. Upon notice from the commis-
-647 sioner such person shall in like manner make a return
648 as to such part of the gross estate.
649 Every person liable for any tax imposed by this chap-
-650 ter, or for the collection thereof, shall keep such records,
651 render such statements, make such returns, and corn-
-652 ply with such rules and regulations as the commissioner
653 or the commission may from time to time prescribe.
654 The commissioner may grant a reasonable extension
655 of time for filing any return or other document required
656 by this chapter.
657 Section 2J+. Failure to make a Return. —lf any per-
-658 son liable to taxation under this chapter fails to make
659 any return required by this chapter at the time pre-
-660 scribed therefor, or refuses or neglects to furnish the
661 commissioner any information which in the opinion of
662 the commissioner is necessary to the proper computa-
-663 tion of taxes payable by such person, or makes, will-
-664 fully or otherwise, a false or fraudulent return, the corn-
-665 missioner may make such return from his own knowl-
-666 edge, information and belief.
667 Any return so made and subscribed by the commis-
-668 sioner shall be prima facie evidence that such return
669 is correct and the commissioner shall assess the taxes
670 shown to be due and payable by such return.
671 Section 25. Time for Payment of Tax. The tax im-
-672 posed by this chapter shall, without assessment or
673 notice and demand from the commissioner, be due and
674 payable by the person liable therefor at the expiration
675 of fifteen months from the date of death of the decedent.
676 Section 26. Extensions of Time for Payment.
677 (a) In General. The commissioner may extend the
678 time for payment of the tax imposed by this chapter
679 for a reasonable period not to exceed six months from
680 the date fixed for the payment thereof. If the commis-
-681 sioner finds that the payment on the due date of any
682 part of such tax would result in undue hardship, he
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may extend the time for payment for a reasonable
period not in excess of three years from the date fixed
for payment of the tax. If the time for payment is ex-
tended, that portion of the tax as to which extension is
granted shall bear interest at the rate of six per cent
per annum from the date fixed for payment of the tax,
which interest shall be paid by the taxpayer in addi-
tion to the tax; provided, that if the basis for the ex-
tension is undue hardship the rate of interest shall be
four per cent.
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If an extension is granted, the commissioner may re-
quire the taxpayer (a) to deposit with the state treas-
urer bonds or other negotiable obligations of the com-
monwealth or of the United States of America of such
aggregate face amount as the commissioner may from
time to time deem necessary to adequately secure pay-
ment of such taxes; or (6) to give a bond to the state
treasurer in such amount and with such sureties as the
commissioner deems necessary, conditioned upon the
payment of the amount with respect to which the ex-
tension is granted in accordance with the terms of the
extension. In case of a deposit of bonds or other nego-
tiable obligations with the state treasurer hereunder he
shall pay to such taxpayer the interest accruing thereon,
and, if such taxes shall be paid in full when due in ac-
cordance with the terms of the extension, he shall re-
turn such bonds or obligations to the persons entitled
thereto; but if such taxes shall not be paid when due,
the state treasurer may sell all or any part of such bonds
or obligations to satisfy such taxes, and shall return to
the taxpayer all the proceeds of such sale, and all such
bonds or obligations, remaining in his hands after
satisfying such taxes.
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( b ) Extension of Time for Payment of Tax on Value
of Reversionary or Remainder Interest in Property.
If the value of a reversionary or remainder interest in
property is included in the value of the gross estate, the
payment of the part of the tax imposed by this chapter
attributable to such interest may, at the election of the

716
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721
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722 executor, be postponed until six months after the ter-
-723 mination of the precedent interest or interests in the
724 property, and the amount the payment of which is so
725 postponed shall then be payable, together with interest
726 thereon at the rate of four per cent per annum from the
727 date of the decedent’s death until such amount is paid.
728 The postponement of such amount shall be under regu-
-729 lations to be prescribed by the Commission, and shall be
730 upon condition that the executor, or any other person
731 liable for the tax, shall give bond to the state treasurer
732 in such amount, and with such sureties as the com-
-733 missioner deems necessary, conditioned upon the pay-
-734 ment within six months after the termination of such
735 precedent interest or interests of the amount the pay-
-736 ment of which is so postponed together with interest
737 thereon, as hereinbefore provided.
738 Section 27. Assessment of Tax. (a) In General. —■

739 The commissioner shall assess the tax imposed by this
740 chapter. The assessment shall be made by recording
741 the liability of the taxpayer in the office of the commis-
-742 sioner in accordance with rules and regulations pre-
-743 scribed by the Commission. Upon request of the tax-
-744 payer, the commissioner shall furnish the taxpayer a
745 copy of the record of the assessment. The commissioner
746 may, at any time within the period prescribed for as-
-747 sessment, make a supplemental assessment whenever
748 it is ascertained that any assessment is imperfect or in-
-749 complete in any material respect.
750 (6) Limitation on Assessment. Except as otherwise
751 provided in this section, the amount of any tax imposed
752 by this chapter shall be assessed within three years after
753 the return was filed (whether or not such return was
754 filed on or after the date prescribed), and no proceed-
-755 ing in court without assessment for the collection of
756 such tax shall be begun after the expiration of such
757 period. For the purposes of this section a return of tax
758 imposed by this chapter, filed before the last day pre-
-759 scribed by law, shall be considered as filed on such last
760 day.
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761 (c) Exceptions to Limitation on Assessments.
762 (1) False Return. In the case of a false or fraudulent
763 return with the intent to evade the tax imposed by this
764 chapter, the tax may be assessed at any time.
765 (2) Wilful Attempt to evade Tax. —ln the case of a
766 wilful attempt in any manner to defeat or evade the
767 tax imposed by this chapter, the tax may be assessed at
768 any time.
769 (3) No Return. —ln the case of failure to file a re-
770 turn required by this chapter, the tax may be assessed
771 at any time.
772 (4) If the taxpayer omits from the gross estate items
773 includible in such gross estate as exceed in amount
774 twenty-five per cent of the gross estate stated in the
775 return, the tax may be assessed at any time within six
776 years after the return was filed. In determining the
777 items omitted from the gross estate, there shall not be
778 taken into account any item which is omitted from the
779 gross estate stated in the return if such item is disclosed
780 in the return, or in a statement attached to the return,
781 in a manner adequate to apprise the commissioner of
782 the nature and amount of such item.
783 Section 28. Collection after Assessment. Where the
784 assessment of any tax imposed by this chapter has been
785 made within the period of limitation properly applicable
786 thereto, such tax may be collected by a proceeding in
787 court, but only' if the proceeding is begun (a) within six
788 years after the assessment of the tax, or (6) prior to the
789 expiration of any period for collection agreed upon in
790 writing by the commissioner and the taxpayer.
791 The period so agreed upon may be extended by sub-
792 sequent agreements in writing made before the expira-
793 tion of the period previously agreed upon.
794 Section 29. Suspension of Running of Period of
795 Limitation. (a) Issuance of Notice of Deficiency.
796 The running of the period of limitations provided in
797 sections twenty-seven and twenty-eight on the making
798 of assessments or the collection by a proceeding in
799 court, in respect of any deficiency as defined in section
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800 thirty-two shall, after the mailing of the notice under
801 section thirty-three, be suspended for the period during
802 which the commissioner is prohibited from making the
803 assessment or collecting by a proceeding in court, and
804 for sixty days thereafter.
805 (5) Assets of Taxpayer in Control or Custody of Court.
806 The period of limitations on collection after assessment
807 prescribed in section twenty-eight shall be suspended
808 for the period the assets of the taxpayer are in the con-
-809 trol or custody of the court in any proceeding before
810 any court of the commonwealth or of the United States
811 or any state or territory or of the District of Columbia.
812 (c) Property Outside the Commonwealth. —ln case
813 collection is hindered or delayed because property of
814 the taxpayer is situated or held outside the common-
-815 wealth or is removed from the commonwealth, the
816 period of limitations on collection after assessment pre-
-817 scribed in section twenty-eight shall be suspended for
818 the period collection is so hindered or delayed. The
819 total suspension of time under this subsection shall not
820 in the aggregate exceed six years.
821 iff) Effect of Extension of Time. The running of the
822 period of limitations for assessment or collection shall
823 be suspended for the period of any extension of time
824 for payment granted under the provisions of section
825 twentv-six.
826 Section 30. Collection of Unpaid Tax. —lf the tax
827 imposed by this chapter is not paid on or before the due
828 date thereof it may be recovered by the commissioner
829 in an action of contract in the superior court, or by a
830 petition in equity in the probate court having jurisdic-
-831 tion of the settlement of the estate of the decedent. In
832 any such proceeding the property charged with a lien
833 as provided for in section thirty-one shall be subject to
834 be sold under the judgment or decree of the court.
835 From the proceeds of such sale the amount of the tax,
836 together with the costs and expenses of every descrip-
-837 tion to be allowed by the court, shall be first paid, and
838 the balance shall be deposited according to the order
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of the court, to be paid under its direction to the per-
son entitled thereto. Interest, penalties and forfeitures
incurred under this chapter may be recovered by the
commissioner in the manner provided for in this section.

839
840
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Section 31. Liens for Tax. Except as otherwise
provided in subsection (4) (relating to transfers of
securities):

843
844
845

(1) Upon Gross Estate. Unless the tax imposed by
this chapter is sooner paid in full, it shall be a lien for
ten years upon the gross estate of the decedent, except
that such part of the gross estate as is used for the pay-
ment of charges against the estate and expenses of its
administration, allowed by the probate court having
jurisdiction thereof, shall be divested of such lien.
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(2) Liability of Transferees and Others. If the tax
imposed by this chapter is not paid when due, then the
spouse, transferee, trustee, surviving tenant, person in
possession of the property by reason of the exercise,
nonexercise, or release of a power of appointment, or
beneficiary, who receives, or has on the date of the de-
cedent’s death, property included in the gross estate
under sections four to twelve, inclusive, to the extent
of the value, at the time of the decedent’s death, of
such property, shall be personally liable for such tax.
Any part of such property transferred by (or trans-
ferred by a transferee of) such spouse, transferee,
trustee, surviving tenant, person in possession of prop-
erty by reason of the exercise, nonexercise, or release
of a power of appointment, or beneficiary, to a bona
fide purchaser, mortgagee or pledgee, for an adequate
and full consideration in money or money’s worth shall
be divested of the lien provided in paragraph (1), and
a like lien shall then attach to all the property of such
spouse, transferee, trustee, surviving tenant, person in
possession, beneficiary, or transferee of any such per-
son, except any part transferred to a bona fide pur-
chaser, mortgagee, or pledgee for an adequate and full
consideration in money or money’s worth.
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(3) Continuance after Discharge of Executor. The877
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878 provisions of section twenty-two shall not operate as a
879 release of any part of the gross estate from the lien for
880 any deficiency that may thereafter be determined to
881 be due, unless such part of the gross estate (or any in-
-882 terest therein) has been transferred to a bona fide pur-
-883 chaser, mortgagee or pledgee for an adequate and full
884 consideration in money, or money’s worth, in which
885 case such part or such interest shall not be subject to
886 a lien or to any claim or demand for any such de-
-887 ficiency, but the lien shall attach to the consideration
888 received from such purchaser, mortgagee, or pledgee by
889 the heirs, legatees, devisees or distributees.
890 (4) Exception in Case of Securities. The lien im-
-891 posed by this section shall not be valid with respect to
892 a security, as hereinafter defined, as against any mort-
-893 gagee, pledgee, or purchaser of any such security, for
894 an adequate and full consideration in money or money’s
895 worth, or if at the time of such mortgage, pledge, or
896 purchase such mortgagee, pledgee or purchaser is with-
-897 out notice or knowledge of the existence of such lien.
898 As used in this section, the term “security” means any
899 bond, debenture, note or certificate or other evidence of
900 indebtedness, issued by any corporation (including one
901 issued by a government or political subdivision thereof),
902 with interest coupons or in registered form, share of
903 stock, voting trust certificate, or any certificate of in-
-904 terest or participation in, certificate of deposit or re-
-905 ceipt for, temporary or interim certificate for, or warrant
906 or right to subscibe to or purchase, any of the fore-
-907 going; negotiable instrument; or money.
908 (5) Release of Lien. The Commission shall have
909 power to release, or give a partial discharge of, any lien
910 imposed by this chapter with respect to all or any part
911 of the property subject to such lien, if it is satisfied that
912 the collection of the tax will not thereby be jeopardized.
913 The issuance by the Commission of any certificate of re-
-914 lease or of partial discharge shall be held conclusive that
915 the lien upon the property covered by the certificate is
916 extinguished.
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917 Section 32. Definition of Deficiency. For the pur-
poses of this chapter in respect of the tax imposed by
this chapter the term “deficiency” means the amount
by which the tax imposed by this chapter exceeds the
excess of the sum of

918
919
920
921

(a) (1) The amount shown as the tax by the tax-
payer upon his return, if a return was made by the tax-
payer and an amount was shown as the tax by the
taxpayer thereon, plus

922
923
924
925
926 (2) The amounts previously assessed as a deficiency,
927 over

(b) The amounts previously abated, refunded or
otherwise repaid in respect of such tax.

928
929

Section 33. Notice of Deficiency. (a) In General.930
If the commissioner determines that there is a de-

ficiency in respect of any tax imposed by this chapter,
he is authorized to send notice of such deficiency to the
taxpayer by registered mail.

931
932
933
934

(6) Address for Notice of Deficiency. —ln the ab-
sence of notice to the commissioner under section forty-
seven of the existence of a fiduciary relationship, no-
tice of a deficiency in respect of a tax imposed by this
chapter, if addressed in the name of the decedent or
other person subject to liability and mailed to his last
known address, shall be sufficient.

935
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(c) Further Deficiency Letters Restricted. —lf the
commissioner has mailed to the taxpayer a notice of
deficiency as provided in subsection (a), and the tax-
payer files a petition with the Commission within the
time prescribed in section thirty-four (a) the commis-
sioner shall have no right to determine any additional
deficiency, except in the case of fraud. If the taxpayer
is notified that, on account of a mathematical error
appearing upon the face of the return, an amount of
tax in excess of that shown upon the return is due, and
that an assessment of the tax has been or will be made
on the basis of what would have been the correct
amount of tax but for the mathematical error, such
notice shall not be considered as a notice of deficiency.
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956 Section 34■ Procedure on Deficiencies. (a) Peti-
-957 lion to State Tax Commission. Within ninety days
958 after the notice of deficiency authorized in section thirty-
-959 three is mailed (not counting Saturday, Sunday or a
960 legal holiday as the last day), the executor may file a
961 petition with the commission for a redetermination of
962 the deficiency. No assessment of a deficiency in re-
-963 spect of the tax imposed by this chapter and no pro-
-964 ceeding in court for its collection shall be made, begun
965 or prosecuted until such notice has been mailed to the
986 executor, nor until the expiration of such ninety-day
967 period, nor, if a petition has been filed with the Corn-
-968 mission, until the decision of Commission has been ren-
-969 dered and for three months thereafter.
970 (6) Determination by State Tax Commission. The
971 Commission shall have jurisdiction to redetermine the
972 correct amount of the deficiency even if the amount so
973 redetermined is greater than the amount of the de-
-974 ficiency, notice of which has been mailed to the tax-
-975 payer, and to determine whether any additional amount
976 or addition to the tax should be assessed, if claim there-
-977 for is asserted by the commissioner at or before the
978 hearing.
979 (c) Assessment of Deficiency found by State Tax Com-
-980 mission. If the taxpayer files a petition with the
981 Commission, the entire amount redetermined as the de-
-982 ficiency by the decision of the Commission shall be as-
-983 sessed and shall be paid upon notice and demand from
984 the commissioner. No part of the amount determined
985 as a deficiency by the commissioner but disallowed as
986 such by the decision of the Commission shall be assessed
987 or collected.
988 (d) Failure to file Petition. —lf the taxpayer does not
989 file a petition with the Commission within the time pre-
-990 scribed in subsection (a), the deficiency, notice of which
991 has been mailed to the taxpayer, shall be assessed, and
992 shall be paid upon notice and demand from the com-
-993 missioner.
994 (e) Waiver of Restrictions. The taxpayer shall at
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any time have the right, by a signed notice in writing
filed with the commissioner, to waive the restrictions
provided in subsection (a) on the assessment or collec-
tion of the whole or any part of the deficiency.

995
996
997
998

Section 35. Abatements. The commission is au-
thorized to abate the unpaid portion of the assessment
of any tax or any liability in respect thereof, which
(a) is excessive in amount, or (b ) is assessed after the

999
1000
1001
1002

of limitation properly ap-
erroneously or illegally as-

expiration of the period
plicable thereto, or (c) is
sessed.

1003
1004
1005

- The probate court having
of the decedent shall, sub-

1006
jurisdiction of the estate1007
ject to appeal as in other cases, hear and determine
all questions relative to the tax imposed by this chap-
ter. Any taxpayer aggrieved by any determination
or redetermination of the commissioner or the com-
mission, as the case may be, in respect of the tax im-
posed by this chapter, and having paid such tax, may
apply by a petition in equity to such probate court for
the refund of the tax or any part thereof. In all pro-
ceedings in the probate court, on an appeal therefrom,
under this section or section thirty-nine the com-
missioner shall receive notice thereof and may be
heard.

1008
1009
1010
1011
1012
1013
1014
1015
1016
1017
1018
1019

If the court adjudges that the tax or any part thereof
was wrongly exacted it shall order a refund of such
part thereof as was assessed without authority of law.
Upon a final decision ordering a refund of any part
of such a tax, the treasurer shall pay the amount ad-
judged to have been illegally exacted, with interest
as provided in section forty-one, without any further
appropriation therefor by the general court.

1020
1021
1022
1023
1024
1025
1026
1027

No such petition for refund shall be maintained un-
til a claim for refund has been duly filed with the com-
missioner in accordance with the provisions of section
thirty-seven.

1028
1029
1030
1031

Section 36. Refunds

Section 37. Limitations on Refund. (a) Period of
Limitation on Filing Claim. —■ Claim for refund of an

1032
1033
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1034 overpayment of tax imposed by this chapter shall be
1035 filed by the taxpayer within three years from the time
1036 the return was required to be filed (determined with-
-1037 out regard to any extension of time) or two years from
1038 the time the tax was paid, whichever of such periods
1039 expires the later, or if no return was filed by the tax-
-1040 payer, within two years from the time the tax was
1041 paid.
1042 (b) Limitation on Allowance of Refunds. - (1) Fil-
-1043 ing of Claim within Prescribed Period. —No refund
1044 shall be made after the expiration of the period of
1045 limitation prescribed in subsection (a) for the filing of
1046 a claim for refund, unless a claim for refund is filed by
1047 the taxpayer within such period.
1048 (2) Limit on Amount of Refund. (A) Limit to
1049 Amount paid within Three Years. If the claim was
1050 filed by the taxpayer during the three-year period pre-
-1051 scribed in subsection (a), the amount of the refund
1052 shall not exceed the portion of the tax paid within the
1053 three years immediately preceding the filing of the
1054 claim.
1055 (B) Limit to Amount paid within Two Years. —lf
1056 the claim was not filed within such three-year period,
1057 the amount of the refund shall not exceed the portion
1058 of the tax paid during the two years immediately pre-
-1059 ceding the filing of the claim.
1060 (C) Limit if no Claim filed. —lf no claim was filed,
1061 the refund shall not exceed the amount which would
1062 be allowable under subparagraph (A) or (B), as the
1063 case may be, if claim was filed on the date the refund
1064 is allowed.
1065 Section 38. Periods of Limitations on Suit. —-

1066 (1) General Rule. No suit or petition in equity un-
-1067 der section thirty-six for the recovery of the tax im-
-1068 posed by this chapter, or any part thereof, shall be
1069 begun before the expiration of six months from the
1070 date of filing the claim required under section thirty-
-1071 seven unless the commissioner renders a decision
1072 thereon within that time, nor after the expiration of
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1073 two years from the date of mailing by registered mail
by the commissioner to the taxpayer of a notice of the1074

1075 disallowance of the part of the claim to which the suit
1076 or petition relat
1077 (2) Extension of Time. The two-ye:•year period pre-

scribed in paragraph (1) shall be extended for such1078
period as may be agreed upon in writing between the1079
taxpayer and the commissioner.1080

Waiver of Notice of Disallowance. If the tax-1081
1082 payer files a written waiver of the requirement that

he be mailed a notice of disallowance, the two-yc1083
bed in paragraph (1) shall begin on the1084 period prescribe

1085 date such waiver is filed:d.

1086 (4) Reconsideration after mailing Notice. Any con-
1087 sideration, reconsideration, or action by the commis-
-1088 sioner with respect to such claim following the mailing

of a notice by registered mail of disallowance shall not1089
operate to extend the p
petition may be brough

riod within which the suit or1090
1091
1092 Section 39. Petition in Equity without Payment of
1093 Tax. Notwithstanding the provisions of section 36
1094 or any other provision of law, any taxpayer aggrieved
1095 by any determination or redetermination of a de-
-1096 ficiency by the commission in respect of the tax im-

posed by this chapter may, without having paid such1097
tax, apply by petition in equity to the probate court1098
having jurisdiction of the estate of the decedent to have1099
such probate court redetermine the correct amount of1100
the deficiency, provided1101

1102 (a) Such petition is filed within three months from
the date of mailing by registered mail by the com1103
mission to the taxpayer of a notice of the decision of1104
the commission; and1105

(6) On or before the time such petition is filed the1106
taxpayer (1) deposits with the state treasurer bonds1107
or other negotiable obligations of the commonwealth1108
or of the United States of America of such aggregate1109
face amount as may be fixed by the commission not1110
exceeding double the amount of the portion of the de-1111
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1112 ficiency in respect of which the petition in equity is
1113 filed to secure payment of the deficiency as finally de-
ll 14 termined, together with any interest, additional
1115 amounts, or additions to the tax provided for by law
1116 or (2) gives bond in like sum and with surety approved
1117 by the commission, conditioned upon the payment of
1118 the deficiency as finally determined, together with any
1119 interest, additional amounts or additions to the tax
1120 provided for by law
1121 In case of a deposit of bonds or other negotiable ob-
1122 ligations with the state treasurer hereunder he shall
1123 pay to the taxpayer the interest accruing thereon, and
1124 if such deficiency as may be finally determined, to-
1125 gether with any interest, additional amounts or add
1126 tions to the tax provided for by law, shall be paid in
1127 full, he shall return such bonds or obligations to the
1128 taxpayer; but if such deficiency together with any in-
1129 terest, additional amounts or additions to the tax pro-
1130 vided for by law, shall not be paid when due, the state
1131 treasurer may sell all or any part of such bonds or
1132 obligations to satisfy such deficiency, interest, addi
1133 tional amounts or additions to the tax and shall re-
1134 turn to the taxpayer all the proceeds of such sale, and
1135 all such bonds or obligations, remaining in his hands
1136 after satisfying such deficiency, interest, additional
1137 amounts or additions to the tax.
1138 Section Jfi. Interest. (a) General Rule. Except
1139 as otherwise provided in section twenty-six, if any
1140 amount of tax imposed by this chapter is not paid on
1141 or before the date prescribed for payment in section
1142 twenty-five, interest on such amount at the rate of six
1143 per cent per annum shall be paid for the period from
1144 such date to the date paid. Such date shall be deter-
1145 mined without regard to any extension of time for
1146 payment.
1147 (6) Waiver of Restrictions. —ln the case of a de-
1148 ficiency as defined in section thirty-two, if a waiver of
1149 restrictions under section thirty-four (e) on the assess-
-1150 ment of such deficiency has been filed, and if notice
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and demand by the commissioner for payment of such
deficiency is not made within thirty days after the fil-
ing of such waiver, interest shall not be imposed on
such deficiency for the period beginning immediately
after such thirtieth day and ending with the date of
notice and demand.

1151
1152
1153
1154
1155
1156

(c) Applicable Rules. (1) Interest treated as Tax.1157
Interest prescribed under this section on any tax

shall be paid upon notice and demand, and shall be
assessed, collected, and paid in the same manner as
taxes. Any reference in this chapter (except in sec-
tions thirty-two, thirty-three and thirty-four relating
to deficiency procedures) to any tax imposed by this
chapter shall be deemed also to refer to interest im-
posed by this section and section twenty-six.

1158
1159
1160
1161
1162
1163
1164
1165

(2) No Interest on Interest. No interest under this
section shall be imposed on the interest provided by
this section.

1166
1167
1168

(3) Interest on Penalties, Additional Amounts or
Additions to the Tax. Interest shall be imposed un-
der subsection (a) in respect of any assessable pen-
alty, additional amount, or addition to the tax only if
such assessable penalty, additional amount, or addition
to the tax is not paid within ten days from the date
of notice and demand therefor, and in such case inter-
est shall be imposed only for the period from the date
of the notice and demand to the date of payment.

1169
1170
1171
1172
1173
1174
1175
1176
1177

(4) Payments made within Ten Days after Notice and
Demand. - If notice and demand is made for pay-
ment of any amount, and if such amount is paid
within ten days after the date of such notice and de-
mand, interest under this section on the amount so
paid shall not be imposed for the period after the date
of such notice and demand.

1178
1179
1180
1181
1182
1183
1184

Section 41 ■ 1nterest on Overpayments. Interest
shall be allowed and paid upon any overpayment in
respect of any tax imposed by this chapter at the rate
of six per cent per annum. Such interest shall be al-
lowed and paid from the date of the overpayment to

1185
1186
1187
1188
1189
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a date (to be determined by the commissioner) pre-
ceding the date of the refund check by not more than
thirty days, whether or not such refund check is ac-
cepted by the taxpayer after tender of such check to
the taxpayer. The acceptance of such check shall be
without prejudice to any right of the taxpayer to
claim any additional overpayment and interest thereon.

1190
1191
1192
1193
1194
1195
1196

Section 42. Failure to file Tax Return. —ln case of
failure to file the return required by this chapter on
the date prescribed therefor (determined with regard
to any extension of time for filing), unless it is shown
that such failure is due to reasonable cause and not
due to willful neglect, there shall be added to the
amount required to be shown as tax on such return
five per cent of the amount of such tax if the failure
is for not more than one month, with an additional
five per cent for each additional month or fraction
thereof during which such failure continues, not ex-
ceeding twenty-five per cent in the aggregate. For
the purposes of this section the amount of tax re-
quired to be shown on the return shall be reduced by
the amount of any part of the tax which is paid on or
before the date prescribed for payment of the tax.

1197
1198
1199
1200
1201
1202
1203
1204
1205
1206
1207
1208
1209
1210
1211
1212

Section Jfl- Failure to Pay Tax. —lf any part of
any underpayment of tax required to be shown on the
return required by this chapter is due to fraud, there
shall be added to the tax an amount equal to fifty per
cent of the underpayment. For purposes of this sec-
tion the term “underpayment” means a deficiency as
defined in section 32, except that, for this purpose, the
tax shown on a return referred to in section thirty-
two (a) (1) shall be taken into account only if such re-
turn was filed before the last day prescribed for the
filing of such return, determined with regard to any
extension of time. If any penalty is assessed for fraud
under this section for an underpayment of tax required
to be shown on the return required by this chapter, no
penalty under section forty-two (relating to failure to
file such return) shall be assessed with respect to the
same underpayment.

1213
1214
1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227
1228
1229
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Section 44- Applicable Rules. (a) Additions as
Tax. (1) The additions to the tax, additional
amounts, and penalties provided by this chapter shall
be paid upon notice and demand and shall be as-
sessed, collected, and paid in the same manner as
taxes.

1230
1231
1232
1233
1234
1235

(2) Any reference in this chapter to “tax” imposed
by this chapter shall be deemed also to refer to the
additions to the tax, additional amounts, and pen-
alties provided by this chapter.

1236
1237
1238
1239

( b ) Additions to Tax for Failure to file Return or Pay
Tax. Any addition under section forty-two or sec-
tion forty-three to a tax imposed by this chapter shall
be considered a part of such tax for the purpose of
applying the provisions of this chapter relating to the
assessment and collection of such tax (including the
provisions of sections thirty-two, thirty-three and
thirty-four, relating to deficiency procedures).

1240
1241
1242
1243
1244
1245
1246
1247

Section 45. Criminal Penalties. (a) Except as
otherwise expressly provided in this chapter, any per-
son who willfully attempts in any manner to evade or
defeat any tax imposed by this chapter or the pay-
ment thereof shall, in addition to other penalties pro-
vided by lawr , be guilty of a felony and, upon con-
viction thereof, shall be punished by a fine of not
more than five thousand dollars, or by imprisonment
for not more than two and one half years, or both.

1248
1249
1250
1251
1252
1253
1254
1255
1256

(6) Except as otherwise expressly provided in this
chapter, any person required under this chapter to pay
any tax, or required by this chapter or regulations
made under authority of this chapter and chapter
fourteen to make a return, or supply any information,
who willfully fails to pay such tax or make such re-
turn or supply such information at the time or times
required by law or regulations, shall, in addition to
other penalties provided by law, be guilty of a mis-
demeanor, and, upon conviction thereof, shall be pun-
ished by a fine of not more than one thousand dollars,
or imprisonment in jail for not more than one year, or
both.

1257
1258
1259
1260
1261
1262
1263
1264
1265
1266
1267
1268
1269
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1270 MISCELLANEOUS PROVISIONS.

Section Jf 6. Transferred Assets. (a) Method of
Collection. The amount of the liability, at law or in
equity, of a transferee of property of a decedent in re-
spect of the tax imposed by this chapter shall, except
as hereinafter in this section provided, be assessed,
collected, and paid in the same manner and subject to
the same provisions and limitations as in the case of
the tax with respect to which the liability was in-
curred. Any such liability may be either as to the
amount of tax shown on a return or as to any de-
ficiency in tax.

1271
1272
1273
1274
1275
1276
1277
1278
1279
1280
1281

(b ) Period of Limitations. The period of limita-
tions for assessment of any such liability of a trans-
feree shall be as follows:

1282
1283
1284

(1) Initial Transferee. ■— In the case of the li-1285
ability of an initial transferee, within one year after
the expiration of the period of limitation for as-

1286
1287

sessment against the transferor.1288
(2) Transferee of Transferee. In the case of the1289

liability of a transferee of a transferee, within one1290
year after the expiration of the period of limitation1291
for assessment against the preceding transferee, but
not more than three years after the expiration of the

1292
1293

period of limitation for assessment against the in-1294
itial transferor;1295

except that if, before the expiration of the period of
limitation for the assessment of the liability of the
transferee, a court proceeding for the collection of the
tax or liability in respect thereof has been begun
against the initial transferor or the last preceding
transferee, respectively, then the period of limitation
for assessment of the liability of the transferee shall
expire one year after the return of execution.

1296
1297
1298
1299
1300
1301
1302
1303
1304 (c) Suspension of Running of Period of Limitations.

The running of the period of limitations upon the
assessment of the liability of a transferee shall, after
the mailing to the transferee of the notice provided

1305
1306
1307
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1308 for in section thirty-two, be suspended for the period
1309 during which the commissioner is prohibited from
1310 making the assessment in respect of the liability of
1311 the transferee, and for sixty days thereafter.
1312 (d) Address for Notice of Liability. —ln the ab-
1313 sence of notice to the commissioner under section
1314 forty-seven of the existence of a fiduciary relation-
1315 ship, any notice of liability enforceable under this sec-
1316 tion, if addressed in the name of the decedent or other
1317 person subject to liability and mailed to his last known
1318 address, shall be sufficient.
1319 (e) Definition of Transferee. —As used in this sec-
1320 tion, the term “transferee” includes donee, heir, lega-
1321 tee, devisee and his distributee, and includes a person
1322 who, under section thirty-one (2), is personally liable
1323 for any part of the tax.
1324 Section JfiH'. Notice of Fiduciary Relationship.
1325 (a) Fiduciary of Decedent. Upon notice to the corn-
1326 missioner that any person is acting as executor, such
1327 person shall assume the powers, rights, duties and
1328 privileges of an executor in respect of the tax imposed
1329 by this chapter until notice is given that such person
1330 is no longer acting as executor
1331 ( b ) Fiduciary of Transferee. Upon notice to the
1332 commissioner that any person is acting in a fiduciary
1333 capacity for a person subject to the liability specified
1334 in section forty-six, the fiduciary shall assume on be-
1335 half of such person the powers, rights, duties, and
1336 privileges of such person under such section (except
1337 that the liability shall be collected from the estate of
1338 such person), until notice is given that the fiduciary
1339 capacity has terminated.
1340 (c) Manner of Notice. Notice under this section
1341 shall be given in accordance with regulations pre-
1342 scribed by the Commission.
1343 Section 4-8- Duties of Depositaries. (1) Safe De-
1344 posit Boxes. All persons having the right of accesf

1345 to any safe deposit box or similar receptacle, upon the
1346 death of any person having access thereto and before
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seeking access to such box or receptable, must notify
in writing the safe depositary, bailee or lessor from
whom such box or receptacle is rented, of the death
of such person. No safe deposit company, trust com-
pany, bank, corporation or other institution or person
engaged in the business of renting safe deposit boxes
or similar receptacles shall permit access to any such
box or receptacle without first procuring from the per-
son seeking such access a statement in writing under
penalties of perjury, in a form approved by the com-
missioner, setting forth whether to the knowledge of
such person there has occurred the death of any per-
son who at the time of his death had the right of ac-
cess thereto either as principal, agent, deputy, co-
tenant or otherwise.

1347
1348
1349
1350
1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361

Within forty days after the receipt of such state-
ment in writing of the death of any such person having
access to any such safe deposit box or similar re-
ceptacle, everjr such safe deposit company, trust com-
pany, bank, corporation or other institution or person
engaged in the business of renting safe deposit boxes
or similar receptacles must notify the commissioner
of such death on a form to be prescribed by said com-
missioner. Willful failure to comply herewith shall
render such safe deposit company, trust company,
bank, corporation or other institution or person en-
gaged in the business of renting safe deposit boxes or
similar receptacles liable to a penalty of not more than
one hundred dollars.

1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376 (2) Deposits, Shares and Accounts. All persons

having the right of withdrawal of any deposit, share
or account in any savings bank, savings department
of a bank or trust company, co-operative bank or
savings and loan association, upon the death of any
other person having the right of withdrawal of such
deposit, share, or account, must notify in writing such
savings bank, savings department of a bank or trust
company, co-operative bank, or savings and loan as-
sociation of the death of such person. No savings

1377
1378
1379
1380
1381
1382
1383
1384
1385
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bank, savings department of a bank or trust company,
co-operative bank, or savings and loan association
shall permit the withrdawal or transfer of any such
deposit, share or account, or any part thereof, or any
change in the name or names in which any such de-
posit, share or account stands, without first procuring
from the person seeking such withdrawal a statement
in writing under penalties of perjury, in a form ap-
proved by the commissioner, setting forth whether to
the knowledge of such person there has occurred the
death of any person who at the time of his death had
the right of withdrawal thereof either as principal,
agent, deputy, co-tenant or otherwise.

1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398

Within forty days after the receipt of such statement
in writing of the death of any such person having the
right of any such withdrawal, every such savings bank,
savings department of a bank or trust company, co-
operative bank, or savings and loan association shall
notify the commissioner of such death on a form to
be prescribed by said commissioner. Willful failure to
comply herewith shall render such savings bank, bank
or trust company, co-operative bank, or savings and
loan association liable to a penalty of not more than
one hundred dollars.

1399
1400
1401
1402
1403
1404
1405
1406
1407
1408
1409

Section J+9. Proof of Payment of Taxes by Executor
of NO7l-Resident Decedent. The terms “death tax”
and “death taxes,” as used in the five following sec-
tions, shall include inheritance, succession, transfer
and estate taxes and any taxes levied against the es-
tate of a decedent upon the occasion of his death.

1410
1411
1412
1413
1414
1415

Section 50. At any time before the expiration of
eighteen months after the qualification in any probate
court in this commonwealth of any executor of the
will or administrator of the estate of any non-resident
decedent, such executor or administrator shall file with
such court proof that all death taxes, together with in-
terest or penalties thereon, which are due to the state
of domicile of such decedent or to any political sub-
division thereof, have been paid or secured, or that

1416
1417
1418
1419
1420
1421
1422
1423
1424
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no such taxes, interest or penalties are due, as the
case may be, unless it appears that letters testamen-
tary or of administration have been issued on the es-
tate of such decedent in the state of his domicile, in
the four following sections called the domiciliary state.

1425
1426
1427
1428
1429

Section 51. The proof required by section fifty may
be in the form of a certificate issued by the official or
body charged with the administration of the death
tax laws of the domiciliary state. If such proof has
not been filed within the time limited in section fifty,
and if within such time it does not appear that letters
testamentary or of administration have been issued
in the domiciliary state, the register of probate shall

1430
1431
1432
1433
1434
1435
1436
1437

forthwith upon the expiration of such time notify by
mail the official or body of the domiciliary state
charged with the administration of the death tax laws
thereof with respect to such estate, and shall state in
such notice so far as is known to him (a) the name,
date of death and last domicile of such decedent,
(6) the name and address of each executor or admin-
istrator, (c) a summary of the values of the real estate,
tangible personalty, and intangible personalty, wher-
ever situated, belonging to such decedent at the time
of his death, and (d) the fact that such executor or
administrator has not filed theretofore the proof re-
quired in section fifty. Such register shall attach to
such notice a plain copy of the will and codicils of
such decedent, if he died testate, or, if he died in-
testate, a list of his heirs and next of kin, so far as is
known to such register. Within sixty days after the
mailing of such notice the official or body charged
with the administration of the death tax laws of the
domiciliary state may file with such probate court in
this commonwealth a petition for an accounting in
such estate, and such official or body of the domiciliary
state shall, for the purposes of this section, be a party
interested for the purpose of petitioning such probate
court for such accounting. If such petition be filed
within said period of sixty days, such probate court

1438
1439
1440
1441
1442
1443
1444
1445
1446
1447
1448
1449
1450
1451
1452
1453
1454
1455
1456
1457
1458
1459
1460
14(51

1462
1463
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shall decree such accounting, and upon such account-
ing being filed and approved shall decree either the
payments of any such tax found to be due to the domi-
ciliary state or subdivision thereof or the remission to
a fiduciary appointed or to be appointed by the probate
court, or other court charged with the administration
of estates of decedents, of the domiciliary state, of the
balance of the intangible personalty after the payment
of creditors and expenses of administration in this
commonwealth.

1464
1465
1466
1467
1468
1469
1470
1471
1472
1473

Section 52. No final account of an executor or an
administrator of a non-resident decedent shall be
allowed unless either (1) proof has been filed as re-
quired by section fifty, or (2) notice under section
fifty-one has been given to the official or body charged
with the administration of the death tax laws of the
domiciliary state, and such official or body has not
petitioned for an accounting under said section within
sixty days after the mailing of such notice, or (3) an
accounting has been had under said section fifty-one,
a decree has been made upon such accounting and it
appears that the executor or administrator has paid
such sums and remitted such securities, if any, as he
was required to pay or remit by such decree, or (4) it
appears that letters testamentary or of administration
have been issued by the domiciliary state and that no
notice has been given under said section fifty-one.

1474
1475
1476
1477
1478
1479
1480
1481
1482
1483
1484
1485
1486
1487
1488
1489
1490

Section 53. Sections forty-nine to fifty-two, inclu-
sive, shall apply to the estate of a non-resident de-
cedent, only in case the laws of the domiciliary state
contain a provision, of any nature or however ex-
pressed, whereby this commonwealth is given reason-
able assurance, as finally determined by the commis-
sioner, of the collection of its death taxes, interest and
penalties from the estates of decedents dying domi-
ciled in this commonwealth, when such estates are
administered in whole or in party by a probate court, or
other court charged with administration of estates of
decedents, in such other state.
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1503 Section 54- The provisions of sections forty-nine to
1504 fifty-three, inclusive, shall be liberally construed in
1505 order to insure that the domiciliary state of any non-
-1506 resident decedent whose estate is administered in this
1507 commonwealth shall receive any death taxes, to-
-1508 gether with interest and penalties thereon, due to it
1509 from the estate of such decedent.
1510 Section 55. Summons and Examination under Oath.
1511 For the purpose of assessing taxes imposed by this
1512 chapter, the commissioner may summon and examine
1513 on oath any person supposed to know or have means
1514 of knowing any material fact touching the subject of
1515 such assessment. The said examination may be re-
-1516 duced to writing, and false swearing therein shall be
1517 deemed perjury and be punishable as such. A justice
1518 of the superior court, upon application of the corn-
-1519 missioner, may compel the attendants of such wit-
-1520 nesses and the giving of such testimony before the
1521 commissioner in the same manner and to the same ex-
-1522 tent as before said court.
1523 Section 56. Inspection of Papers, Affidavits, etc.
1524 Papers, copies of papers, affidavits, statements, letters
1525 and other information and evidence filed with the
1526 commissioner in connection with the assessment of
1527 taxes imposed under this chapter shall be open only
1528 to the inspection of persons charged or likely to be-
-1529 come charged with the payment of taxes in the case
1530 in which such paper, copy, affidavit, statement, letter
1531 or other information or evidence is filed, or their repre-
-1532 sentatives, and to the commissioner, his deputies, as-
-1533 sistants and clerks and such other officers of the
1534 commonwealth and other persons as may, in the per-
-1535 formance of their duties, have occasion to inspect the
1536 same for the purpose of assessing or collecting taxes.
1537 Nothing in this section shall be construed as limiting
1538 the duties imposed upon the commissioner by sec-
-1539 tion three of chapter fifty-eight or as prohibiting the
1540 use of such papers, copies, affidavits, statements, let-
-1541 ters and other information and evidence in legal pro-
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1542 ceedings involving the assessment, collection or abate-
1543 ment of taxes.
1544 Section 57. Regulations. Any regulations issued
1545 by the commission pursuant to section four of chap-
1546 ter fourteen for the interpretation and enforcement of
1547 the provisions of this chapter shall conform so far as
1648 the commission may deem practicable to the regula-
1549 tions relating to the estate tax laws of the United
1550 States.
1551 Section 58. Application of Chapter. This chap-
1552 ter shall apply only with respect to estates of dece-
1553 dents dying on or after October first, nineteen hun-
1554 dred and fifty-five, and with respect to such estates
1555 the provisions of chapter sixty-five and all other pro-
-1556 visions of law imposing any tax on legacies and succes-
1557 sions are hereby superseded; provided, that the pro-
1558 visions of chapter sixty-five A shall remain in force
1559 and effect with respect to such estates. With respect
1560 to any decedent dying prior to October first, nineteen
1561 hundred and fifty-five, all provisions of law imposing
1562 taxes on legacies and successions or on the transfer of
1563 estates in effect at the time of the decedent’s death
1564 shall remain in force and effect.
1565 Section 59. Separability Clause. —lf any provision
1566 of this chapter, or the application thereof to any per-
1567 son or circumstances, is held invalid, the remainder of
1568 the chapter, and the application of such provision to
1569 other persons or circumstances, shall not be affected
1570 thereby.

1 Section 2. Section lof chapter 65A of the General
2 Laws, as mostrecently amended by section 1 of chapter
3 420 of the acts of 1937, is hereby further amended by
4 striking out said section 1 and inserting in place thereof
5 the following section:
6 Section 1. A tax is hereby imposed upon the trans-
-7 fer of the estate of every person dying after February
8 twenty-sixth, nineteen hundred and twenty-six, who
9 at the time of death was a resident of this common-
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wealth, the amount of which shall be the amount by
which eighty per cent of the estate tax payable to the
United States under the provisions of the federal
revenue act of nineteen hundred and twenty-six shall
exceed the aggregate amount of all estate, inheritance,
legacy and succession taxes actually paid to the
several states of the United States in respect to any
property owned by such decedent or subject to such
taxes as a part of or in connection with his estate.
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A tax is hereby imposed upon the transfer of the
estate of every person who at the time of death was a
resident of this commonwealth and whose estate is
subject to an estate tax imposed under any act of
congress subsequent to the federal revenue act of
nineteen hundred and twenty-six, including, but not
limited to, the Internal Revenue Code of 1954, the
amount of which shall be the amount by which the
federal credit under such federal revenue act shall
exceed the aggregate amount of all estate, inheritance,
legacy and succession taxes actually paid to the
several states of the United States in respect to any
property owned by such decedent or subject to such
taxes as a part of or in connection with his estate.
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A tax is hereby imposed upon the transfer of real
property or tangible personal property in the com-
monwealth of every person who at the time of death
was a resident of the United States but not a resident
of the commonwealth, and upon the transfer of all
property, both real and personal, within the com-
monwealth of every person who at the time of death
was not a resident of the United States, the amount
of which shall be a sum equal to such proportion of the
amount by which the credit allowable under the ap-
plicable federal revenue act, including, but not limited
to, the Internal Revenue Code of 1954, for estate,
inheritance, legacy and succession taxes actually paid
to the several states exceeds the amount actually so
paid for such taxes, exclusive of estate taxes based
upon the difference between such credit and other
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49 estate taxes and inheritance, legacy and succession
50 taxes, as the value of the property in the common-
-51 wealth bears to the value of the entire estate, subject
52 to estate tax under the applicable federal revenue act.

1 Section 3. Section 4of said chapter 65A is hereby
2 amended by striking out said section 4 and inserting
3 in place thereof the following section:
4 Section 4- (a) With respect to the estates of
5 decedents dying prior to October first, nineteen
6 hundred and fifty-five, the provisions of section
7 twenty-seven of chapter fifty-eight relative to the
8 repayment of illegal taxes and all provisions of said
9 chapter sixty-five relative to the determination, cer-

-10 tification and collection of the tax imposed by said
11 chapter, relative to the refund or recovery of taxes
12 assessed and collected without authority of law and
13 relative to the determination of questions concerning
14 the tax and all necessary administrative provisions of
15 said chapter sixty-five shall also be effective inreference
16 to all corresponding matters arising in connection with
17 the tax hereunder, except that no lien shall attach to
18 any property of any estate on account of the tax im-
-19 posed hereunder. The commissioner shall have
20 authority to require all persons or corporations liable
21 for the payment of taxes hereunder to file returns in
22 such form as he may prescribe.
23 (b ) With respect to the estates of decedents dying
24 on or after October first, nineteen hundred and fifty-
-25 five all provisions of chapter sixty-five C relative
26 to the determination, assessment, certification and
27 collection of the tax imposed by said chapter, relative
28 to the refund or recovery of taxes assessed and col-
-29 lected without authority of law and relative to the
30 determination of questions concerning the tax and all
31 necessary administrative provisions of said chapter
32 sixty-five C shall also be effective in reference to all
33 corresponding matters arising in connection with the
34 tax hereunder, except that no lien shall attach to any
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35 property of any estate on account of the tax imposed
36 hereunder. The commissioner shall have authority to
37 require all persons or corporations liable for the pay-
-38 ment of taxes hereunder to file returns in such form as
39 he may prescribe.

1 Section 4. Section sof said chapter 65A, as most
2 recently amended by section 1 of chapter 605 of the
3 acts of 1948, is hereby further amended by striking
4 out said section 5 and inserting in place thereof the
5 following section; -

6 Section 5. Whenever it appears upon any account-
7 ing, or in any appropriate action or proceeding, that
8 an executor, administrator, trustee or other person
9 acting in a fiduciary capacity, has paid or may be re-

10 quired to pay an estate tax levied or assessed under
11 the provisions of chapter sixty-five C, or under the
12 provisions of this chapter, or under the provisions of
13 any estate tax law of the United States heretofore or
14 hereafter enacted, upon the transfer of the estate of
15 any person who at the time of his death was an in-
-16 habitant of this commonwealth, the net amount of
17 said tax shall be apportioned among and borne by re-
-18 cipients and beneficiaries of the property and interests
19 included in the gross estate in the following manner:
20 1. If any portion of the estate passed under the will
21 of the decedent, such proportion of the net amount of
22 the tax so levied or assessed shall, except as otherwise
23 provided or directed by the will, be charged to and
24 paid from the general funds of the estate as the net
25 amount of the property passing under the will and in-
-26 eluded in the measure of such tax, exclusive of prop-
-27 erty over which the decedent had any power of ap-
-28 pointment as defined from time to time by the estate
29 tax laws of the United States, bears to the amount of
30 the net estate as hereafter defined in this section.
31 2. If any portion of the property with respect to
32 which such tax is levied or assessed is held under the

of any trust created inter-vivos or is subject to
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34 such a power of appointment, such proportion of the
35 net amount of the tax so levied or assessed shall, ex-
-36 cept as otherwise provided or directed by the trust
37 instrument withrespect to the fund established thereby,
38 or by the decedent’s will, be charged to and paid from
39 the corpus of the trust property or the property sub-
-40 ject to such power of appointment, as the case may
41 be, as the net amount of the property of such trust or
42 property subject to such power of appointment and
43 included in the measure of such tax bears to the
44 amount of the net estate as hereafter defined in this
45 section. The amount so charged shall not be appor-
-46 tioned between temporary and remainder estates.
47 3. The balance of the next amount of the tax so
48 levied or assessed, or if paragraphs one and two are
49 inapplicable the whole of the net amount of such tax
50 shall, except as otherwise provided or directed by the
51 decedent’s will be equitably apportioned among and
52 charged to and paid by the recipients and benefici-
-53 aries of property or interests included in the measure
54 of such tax and passing or arising otherwise than un-
-55 der the will of the decedent or by virtue of any such
56 trust or by the exercise or non-exercise of any such
57 power of appointment in the proportion that the net
58 amount of such property or interests bears to the
59 amount of the net estate as hereafter defined in this
60 section; provided, that where any provision is made
61 whereby any person is given an interest in income or
62 an estate for years or for life or other temporary in-
-63 terest in any property or fund the amount so charged
64 to such recipients or beneficiaries shall not be appor-
-65 tioned between temporary and remainder estates but
66 shall be charged to and paid out of the corpus of such
67 property or fund; and provided, further, that any
68 apportionment made under this section shall accord
69 with applicable estate tax laws of the United States
70 where such laws specify with respect to an apportion-
-71 ment.
72 4. For the purposes of the apportionment of the
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73 tax levied or assessed under the provisions of this
74 chapter, or under the provisions of any estate tax
75 law of the United States, the term "net estate” as
76 used in tins section shall mean the gross estate as de-
-77 fined by the applicable estate tax laws of the United
78 States less the deductions, other than specific ex-
-79 emptions, allowed by the provisions of such laws.
80 For the purposes of the apportionment of the tax
81 levied or assessed under the provisions of chapter
82 sixty-five C the term “net estate” as used in this
83 section shall mean the gross estate as defined in said
84 chapter sixty-five C less the deductions other than
85 specific exemptions, allowed by the provisions of said
86 chapter.

1 Section 5. Section 6of said chapter 65A, as most
2 recently amended by chapter 529 of the acts of 1945,
3 is hereby further amended by striking out said section
4 6 and inserting in place thereof the following section: —

5 Section 6. If the amount of tax imposed by Title 111
6 of said revenue act or any subsequent federal revenue
7 act, including, but not limited to, the Internal Revenue
8 Code of 1954, shall be increased or decreased as
9 affecting an estate taxable hereunder subsequent to

10 the payment of the tax on account of such estate im-
-11 posed by section one of this chapter the tax imposed
12 upon such estate hereunder shall be changed accord-
-13 ingly. Any additional tax shall be assessed by the
14 commissioner and paid within thirty days after the
15 date of the notice from the commissioner of the
16 amount thereof. Any excess tax received by the com-
-17 monwealth shall be refunded within thirty days after
18 the amount shall have been certified by the state
19 tax commission, with interest at four per cent from
20 the date of payment, without appropriation; provided,
21 that no refund shall be made under this section unless
22 written application therefor is made to the state tax
23 commission within six months of the date of final
24 determination of the federal tax.
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1 Section 6. Said chapter 65A is hereby further
2 amended by adding at the end thereof the following
3 section:
4 Section 8. If any provision of this chapter, or the
5 application thereof to any person or circumstances, is
6 held invalid, the remainder of the chapter, and the
7 application of such provision to other persons or cir-
-8 cumstances, shall not be affected thereby.

1 Section 7. Section 4of chapter 14 of the General
2 Laws, is hereby amended by striking out, in line 15 of
3 said section 4, as appearing in section 1 of chapter 654
4 of the acts of 1953, the words “sixty-five B” and in-
-5 sorting in place thereof the words: sixty-five C.

1 Section 8. Section lof chapter 58 of the General
2 Laws is hereby amended by striking out, in line 2,
3 as appearing in the Tercentenary Edition, the words
4 “sixty-five B” and inserting in place thereof the
5 words: sixty-five C.

1 Section 9. Section 2of said chapter 58 is hereby
2 amended by striking out, in line 7, as appearing in
3 section 5 of chapter 654 of the acts of 1953, the words
4 “sixty-five B” and inserting in place thereof the
5 words: sixtv-five C.

1 Section 10. Section 3of said chapter 58 is hereby
2 amended by striking out the first sentence and in-
-3 serting in place thereof the following sentence:
4 The commissioner shall annually, on or about January
5 first, furnish to each board of assessors all the informa-
-6 tion relating to the assessment, valuation and owner-
-7 ship of property taxable in their town that has come
8 into possesion of his department, particularly under
9 chapters sixty-five, sixty-five A and sixty-five C.

1 Section 11. Section 31 of said chapter 58, inserted
2 by section 1 of chapter 135 of the acts of 1937, and as
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3 most recently amended by section 21 of chapter 654
4 of the acts of 1953, is hereby further amended by
5 striking out, in line 8, the words “sixty-five A” and
6 inserting in place thereof the words: sixty-five C.

1 Section 12. Section 6of chapter 58A of the
2 General Laws is hereby amended by striking out, in
3 line 16, as appearing in section 1 of chapter 621 of the
4 acts of 1945, the words “of section four of chapter
5 sixty-five A” and inserting in place thereof the words:
6■— of section four (a) of chapter sixty-five A.

1 Section 13. Section 3of chapter 193 of the General
2 Laws, as most recently amended by chapter 328 of
3 the acts of 1938, is hereby further amended by striking
4 out the first sentence and inserting in place thereof the
5 following sentence: —lf a person dies leaving an
6 estate which may be liable to an income tax under
7 chapter sixty-two or a legacy or succession tax under
8 chapter sixty-five or an estate tax under chapter
9 sixty-five A or chapter sixty-five C, and a will dis-

-10 posing of such estate is not offered for probate, or an
11 application for administration made, within four
12 months after his decease, the probate court, upon
13 application by the commissioner of corporations and
14 taxation, may appoint an administrator.

1 Section 14. Section 13 of chapter 200 of the
2 General Laws is hereby amended by striking out the
3 last sentence, as appearing in chapter 396 of the acts
4 of 1946, and inserting in place thereof the following
5 sentence: Prior to making distribution as herein
6 provided, said receiver shall deduct from the amount
7 otherwise available for distribution, and shall pay
8 over to the commissioner of corporations and taxation
9 for the commonwealth, the equivalent of the tax

10 which would have been imposed by chapter sixty-five,
11 or chapter sixty-five A or chapter sixty-five C if said
12 absentee had died intestate within the common-
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13 wealth on said date and said property had passed to
14 the distributees by inheritance.

1 Section 15. Section 16 of chapter 217 of the
2 General Laws, as appearing in the Tercentenary
3 Edition, is hereby amended by adding, in line 14,
4 after the words “sixty-five” the words: or chapter
5 sixty-five C.

1 Section 16. This act shall take effect on October
2 first, nineteen hundred and fifty-five.


