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Executive Department

State House, Boston, February 20, 1056.

To the Honorable Senate and House of Representatives.

I hereby transmit to you the report of the Judicial Survey
Commission, together with the reports on separate topics,
both of which I believe should be a permanent record of the
General Court. As you know, this Commission was ap-
pointed by me in December, 1954 on the recommendation
of the Massachusetts Bar Association to make a study of
the administration of justice in all of the courts of the
Commonwealth.

I hardly need to remind you that most of the proposals
of this Commission of distinguished citizens are not new.
Many have been proposed by the Judicial Council, whose
recommendations are too often ignored, and others by legis-
lative and other Commissions whose efforts have been wasted
largely because of those who chose to put self-interest, out-
moded custom or inertia ahead of progress, and partly be-
cause of honest differences of belief as to the desirability of
changes in the judicial system.

The Massachusetts judicial system is respected in the
United States for the pre-eminence of its Supreme Judicial
Court, for the simplicity of the organization of its courts,
and for the integrity of its bench resulting from the appoint-
ment of judges for life, thus removing them from the parti-
san pressures of election contests. It has received criticism
primarily for its part-time judges in the lower courts and
for delays in affording jury trials to litigants, the latter a
complaint that is not uncommon in other states with large
populations. However, as the report clearly indicates, there
are other fields in which improvement can and should be
made.
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The report which I transmit to you plainly propounds two
alternatives. The first, to restore our state’s leadership in
the field of the administration of justice; the second, to wait
until further deterioration forces ill-considered reforms upon
us or causes a radical change in the concept of administra-
tion of law, particularly in the field of motor vehicle accident
cases.

The issues presented by this report transcend partisan
politics and the pleas of special interests. I urge you to con-
sider it in that light and enact legislation to carry out the
recommendations of the Commission.

I have attached hereto and recommend the following
legislation to implement the report of the Judicial Survey
Commission:

1. For an Administrator of the Courts. The draft act
appears in the attached report.

2. For the granting of full rule-making power to the
Supreme Judicial Court. The draft act appears in the
attached report.

3. To give the Superior Court the power to prescribe
forms of pleading in law cases, as recommended in the
Thirty-first Report of the Judicial Council.

4. For the establishment of a fifteen dollar jury fee, as
recommended in the Thirty-first Report of the Judicial
Council.

5. For limited oral depositions before trial in the Superior
Court, as recommended in the Thirtieth Report of the
Judicial Council.

6. For continuance of the present temporary act per-
mitting District Court Justices to sit in the Superior Court
on misdemeanor and motor vehicle tort cases with certain
amendments, as recommended in the Thirty-first Report of
the Judicial Council.

7. For the extension of full-time judicial services in the
District Courts. The proposed act attached hereto is
basically the same as Senate Bill No. 300 of 1955 except for
changes directed to making the District Courts of Suffolk
County eventually a part of the Boston Municipal Court as
recommended by the Commission.
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8. For giving the Administrative Committee of the
Probate Courts the power to prescribe and enforce uniform
practices and procedures. The draft act appears in the
attached report.

9. For provision for pensions for judges appointed after
July 31, 1956 only if they resign within thirty days after
having completed ten years service and having reached the
age of seventy. The proposed act attached hereto is in
accordance with the recommendation of a majority of the
Commission.

I recommend also for your consideration legislation to
enact into law the other recommendations of the Judicial
Survey Commission not covered by the attached legislation.

Christian A. Herter,
Governor of the Commonwealth.



HOUSE No. 2620. [Feb.4

In the Year One Thousand Nine Hundred and Fifty-Six

An Act providing for administration of the courts
AND AN ADMINISTRATIVE OFFICE OF THE COURTS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 1. Section 3of chapter 211 of the General
2 Laws, as appearing in the Tercentenary Edition, is
3 hereby amended by adding at the end of said section the
4 following paragraph:
5 In addition to the foregoing, the supreme judicial
6 court shall also have general superintendence and direc-
-7 tion of the administration of all courts of inferior juris-
-8 diction, including, without limitation, the prompt hear-
-9 ing and disposition of matters pending therein, and the

10 functions set forth in section three C of this chapter;
11 and it may issue such writs, summonses and other
12 processes and such orders, directions and rules as may
13 be necessary or desirable for the furtherance of justice,
14 the regular execution of the laws, the improvement of
15 the administration of such courts, and the securing of
16 their proper and efficient administration. Nothing
17 herein contained shall affect existing law' governing the
18 selection of officers of the courts, or limit the existing
19 authority of the officers thereof to appoint administrative
20 personnel.

1 Section 2. Said chapter 211 is hereby further
2 amended by inserting after section 3 the following
3 sections: -
4 Section 3A. There shall be an administrative office
5 of the courts with an administrator appointed by the
6 supreme judicial court to serve at the pleasure thereof.
7 The administrator shall be a member of the Massachu-
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8 setts bar and his compensation shall be at the rate of
9 fifteen thousand dollars per annum. The administrative

10 office of the courts shall be provided with suitable quar-
-11 ters in the Suffolk county courthouse in the city of
12 Boston.
13 Section SB. The administrator, with the approval of
14 the supreme judicial court, shall appoint and fix the
15 salaries of such employees as may be necessary to per-
-16 form the duties vested in him by this act. The adminis-
-17 trator and these employees shall not engage directly or
18 indirectly in the practice of law.
19 Section SC. The administrator, subject to the direc-
-20 tion and supervision of the supreme judicial court, shall
21 perform the following functions and shall make reports
22 and recommendations to the supreme judicial court
23 relative thereto:
24 (a) Examination of the administrative methods, sys-
-25 terns and activities of the judges, clerks, registers,
26 recorders, stenographic reporters and employees of all
27 courts of the commonwealth and the offices connected
28 therewith.
29 ( b) Examination of the state of the dockets of the
30 courts, securing information as to their needs for assist-
-31 ance, if any, and preparation of statistical data and
32 reports of the business of the courts.
33 (c) Examination of the arrangements for accommoda-
-34 tions for the use of the courts and the clerks, registers
35 and recorders thereof, and the arrangements for the
36 purchase, exchange, transfer and distribution of equip-
-37 ment and supplies therefor.
38 (d) Investigation and collection of statistical data
39 relating to the expenditures of public moneys, state,
40 county and municipal for the operation and main-
-41 tenance of the courts and the offices connected therewith.
42 (e) Examination, from time to time, of the operation
43 of the courts and investigation of complaints with
44 respect thereto.
45 (/) Attendance to such other matters as may be
46 assigned by the supreme judicial court.
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47 Section 3D. All judges, clerks, registers, recorders and
48 stenographic reporters and their assistants and em-
-49 ployees,. the administrative committee of the district
50 courts, the administrative committee of the probate
51 courts, the board of probation, the commissioner of
52 probation and all probation officers shall comply with
53 any and all requests made by the administrator for in-
-54 formation and statistical data bearing on the state of
55 the dockets of the courts and such other information as
56 may reflect their activities and the business transacted
57 by them, and the expenditure of public moneys for the
58 courts and the offices connected therewith. All district
59 attorneys shall comply with any and all requests made
60 by the administrator for information and statistical data
61 bearing on the operation of their offices.
62 Section SE. The administrator shall submit annually
63 as of June thirtieth to the supreme judicial court a
64 report of the activities of the administrative office of the
65 courts together withihis recommendations, which report
66 shall be a matter of public record and shall be printed as
67 a public document.
68 Section 3F. The supreme judicial court may provide
69 by rule or special order for the holding of conferences of
70 the judges of the various courts and of invited members
71 of the bar, for the consideration of matters relating to
72 judicial business, the improvement of the judicial system
73 and the administration of justice. The administrator
74 shall act as secretary of these conferences.

1 Section 3. Chapter 221 of the General Laws is
2 hereby amended by striking out section 24.
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In the Year One Thousand Nine Hundred and Fifty-Six.

An Act to extend the rule-making power of the
SUPREME JUDICIAL COURT.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 1. Section 3of chapter 213 of the General
2 Laws, as most recently amended by chapter 582 of the
3 acts of 1945, is hereby further amended by adding at
4 the end thereof the following five paragraphs:
5 The supreme judicial court shall have the power to
6 prescribe, by general rules, the forms of process, writs,
7 pleadings and motions, and the rules of pleading, prac-
-8 tice and procedure, in civil and criminal cases, and pro-
-9 ceedings in all the courts of the commonwealth.

10 Such rules shall not abridge, enlarge or modify any
11 substantive right, and shall preserve the rights of all
12 persons as declared by the Constitution of the Common-
-13 wealth, including the right of trial by jury as declared
14 in Articles XII and XV thereof.
15 Before any such rules are adopted the supreme judi-
-16 cial court shall appoint an advisory committee consist-
-17 ing of representatives of the relevant courts, and at
18 least eight members of the bar of the commonwealth, to
19 assist the court in considering and preparing such rules
20 as it may adopt. Before any such rule is adopted by
21 it, the supreme judicial court shall make public copies
22 of the proposed rule for the consideration of the bench
23 and bar and people of the commonwealth, and give due
24 consideration to such suggestions as they may submit to
25 it. No rule adopted pursuant to this section shall be
26 effective less than sixty days after its promulgation by
27 the court.
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28 Nothing in this section shall in any way supersede or
29 repeal any rule heretofore prescribed by any court of the
30 commonwealth, or limit the power of any such court to
31 make and amend its rules, except in so far as they are in
32 conflict with general rules prescribed by the supreme
33 judicial court under this section.
34 All present laws relating to the forms of process, writs,
35 pleadings and motions, and to pleading, practice and
36 procedure, shall be effective as rules of court until modi-
-37 fied or superseded by subsequent rule of the supreme
38 judicial court, and upon the effective date of any rule
39 adopted pursuant to tins section such laws, in so far as
40 they are in conflict therewith, shall thereafter be of no
41 further force and effect.

1 Section 2. This act shall not abridge the right of the
2 general court to enact, modify or repeal any statute, or
3 modify or repeal any rule of the supreme judicial court
4 adopted pursuant thereto.
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In the Year One Thousand Nine Hundred and Fifty-Six.

An Act relative to form of pleadings in law cases
IN THE SUPERIOR COURT

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 1. Section 147 of chapter 231 of the General
2 Laws is hereby amended by striking out the first para-
-3 graph and inserting in place thereof the following para-
-4 graph:—
5 Section 1Jf7. The following forms of pleadings, or any
6 other suitable forms, may be used for the purposes
7 therein indicated, and similar forms with the necessary
8 changes may be used for other like purposes, subject to
9 such changes as the courts shall, respectively, make and

10 promulgate for use in such courts, and subject to the final
11 control of the supreme judicial court, which may by
12 general rule regulate such changes in all the courts of the
13 commonwealth.

1 Section 2. This act shall take effect on September
2 first in the current year.
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In the Year One Thousand Nine Hundred and Fifty-Six.

An Act establishing a moderate jury fee.

1 Section 1. Section 4of chapter 262 of the General
2 Laws, as most recently amended by chapter 624 of the
3 acts of 1954, is hereby further amended by inserting at
4 the end thereof the following paragraph;
5 For filing a claim for jury trial or a motion to frame
6 issues in the superior court for jury trial or for the entry
7 in the superior court of such issues framed by the land
8 court or by a probate court, and transmitted to the
9 superior court, for trial, fifteen dollars.

1 Section 2. This act shall take effect on September
2 first in the current year.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

Che Commontoealth of Massachusetts
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In the Year One Thousand Nine Hundred and Fifty-Six.

A.n Act establishing the taking of certain orai
DEPOSITIONS BEFORE TRIAL IN THE SUPERIOR COURT.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Chapter 231 of the General Laws is hereby amended
2 by inserting after section 68 the following new section:
3 Section 68A. Any party in the superior court, after
4 the entry of a writ or the filing of a bill or petition may
5 examine orally any other party, in the city or town
6 within the commonwealth of the residence or usual place
7 of business of the party to be examined, for the dis-
-8 covery of facts and documents admissible in evidence at
9 the trial of the case. The word “party” in this act shall

10 be deemed to include parties intervening or otherwise
11 admitted after the beginning of a suit. Such examina-
-12 tion may be used at the trial by the party taking the
13 same or by any other party on paying the cost of taking-
-14 the same unless the party examined is present at the trial
15 of the case. Nothing herein shall be held to prevent
16 the use of such examination as a declaration or admis-
-17 sion of a party, if material, whether or not the party
18 examined is present at the trial, or the use of such ex-
-19 animation in connection with cross-examination of such
20 party. Sections sixty-five, sixty-six and sixty-seven of
21 chapter two hundred and thirty-one of the General Laws
22 shall apply under this act.
23 In order to make such examination any party may
24 apply to a justice of the peace or notary public, who
25 shall issue a notice to the party to be examined and all
26 other parties to appear before said justice or notary at
27 the time and place appointed for such examination. An

C&c Commontoealt!) of 00assacfni0e«0



HOUSE - No. 2620. [Feb.12

28 attested copy of such notice shall be sent by registered
29 mail to the party to be examined and to all attorneys of
30 record of said party and of all other parties, not less than
31 ten days before the date set for the examination so that
32 they may attend.
33 The party examined shall be sworn or affirmed, and
34 his examination shall be taken in the same manner and
35 subject to the same rules as if taken before a court. The
36 court shall at all times have full control of the examina-
-37 tion and may impose reasonable conditions as to its
38 conduct and scope.
39 The party requesting the examination shall be allowed
40 first to examine on all points material to the cause in
41 which the examination is made. The party examined
42 or his attorney may then examine in like manner, after
43 which any party may examine further.
44 The examination shall be taken by a stenographer ap-

-45 pointed by the justice or notary on the request of either
46 party at his expense. Said stenographer shall be sworn

47 by the justice or notary to transcribe faithfully the testi-

-48 mony, and his transcript shall be certified by the justice
49 or notary. In case such request is not made the deposi-
-50 tion shall be written by the justice, notary or commis-
-51 sioner or by a disinterested person, in the presence and
52 under the direction of the justice, notary or commis-
-53 sioner. The examination or the stenographer’s tran-

-54 script thereof shall be carefully read to or by the party
55 examined and then subscribed by him.
56 The examination shall be delivered by the justice,
57 notary or commissioner to the court, before which the
58 cause is pending, or shall be enclosed and sealed by him
59 and directed to it, and shall remain sealed until opened
60 by it. Copies of the deposition, however, may be fur-
-61 nished by the justice, notary or commissioner to any

62 party.
63 Nothing in this act contained shall prevent either
64 party calling and examining verbally at the trial of the
65 action any party in the same manner as though his
66 testimony had not been taken in writing.
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67 If a party after due notice fails without reasonable
68 cause to attend and submit himself to examination under
69 this act, the court may make and enter such order, judg-
-70 ment or decree as justice requires.
71 No one without leave of court shall both examine any
72 other party orally under this act and interrogate him in
73 writing under Genera! Laws, chapter two hundred and
74 thirty-one, sections sixty-one to sixty-seven, and no
75 party shall be required to attend and submit himself to
76 examination more than once in the same case except by
77 order of court.
78 A party in the superior court may examine orally an
79 agent, servant or employee of an adverse party in the
80 same manner and under the same conditions as provided
81 for the examination of a party in the foregoing sub-
-82 sections. The examination of no more than one such
83 agent, servant or employee may be taken in any case
84 except by order of court. A person subject to exami-
-85 nation under this sub-section may be summoned and
86 compelled to testify in like manner and under the same
87 penalties as are provided for a witness before the court.
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In the Year One Thousand Nine Hundred and Fifty-Six.

An Act authorizing justices of district courts to sit

IN THE SUPERIOR COURT ON MOTOR VEHICLE TORT ACTIONS.

Be it enacted by the Senate and House of Representatives in
General Court asseinbled, and by the authority of the same,
as follows:

1 Section 1. Chapter 212 of the General Laws is
2 hereby amended by striking out section 1413, inserted
3 by section 1 of chapter 668 of the acts of 1954, and
4 inserting in place thereof the following section:
5 Section 11+B. A justice of a district court shall, at the
6 written request of the chief justice of the superior court,
7 sit in the superior court at the trial or disposition with or

8 without a jury in any part of the commonwealth of any

9 motor vehicle tort action, or of any violation of a by-law,
10 order, ordinance, rule or regulation made by a city or

11 town or public officer or of any misdemeanor except
12 conspiracy or libel, and during the continuance of such
13 request shall have and exercise all the powers and duties
14 which a justice of the superior court has and may exercise
15 in the trial and disposition of such cases.
16 No justice so sitting shall act in a case in which he has
17 either sat or held an inquest in the district court or other-
-18 wise has an interest. No justice of the district court shall
19 so sit in the superior court, as aforesaid, unless his name
20 appears on a list submitted to the chief justice of the
21 superior court for the purpose of this section by the chief
22 justice of the municipal court of the city of Boston, if he
23 is a justice of that court, or by the administrative com-
-24 mittee of the district courts, if he is a justice of any other
25 district court.
26 In the event that by reason of his physical or mental
27 disability, death, resignation, retirement, oi lemoval any

Cbc Commontoealtb of s@assadbusetts
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28 justice presiding at a trial pursuant to this section shall
29 fail to sign or return exceptions taken at the trial, to
30 make a report after he has reserved the case for report to
31 the supreme judicial court, to enter a verdict or finding
32 after reserving leave, with the assent of the jury, to do
33 so, to set aside the verdict in a civil action and order a
34 new trial, for a cause for which a new trial may by law
35 be granted, or otherwise to exercise any of the powers
36 and duties granted to him by this section in the disposi-
-37 tion of such case, the chief justice of the superior court
3S may assign any other justice authorized to sit in the
39 superior court pursuant to this act, or any justice of the
40 superior court, to have and exercise such powers and
41 duties.

1 Section 2. This act shall not be operative after
2 September first, nineteen hundred and sixty-one, except
3 that any justice sitting in the superior court pursuant to
4 this act at the trial of any case prior to such date, shall
5 continue thereafter, upon assignment by the chief justice
6 of the superior court, to have and exercise all the powers
7 and duties granted to him by this act in the disposition
8 of such case.
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In the Year One Thousand Nine Hundred and Fifty-Six.

Yn Act providing for thi

TRICT COURTS AND THE EX'
REORGANIZATION OF THE DIS-

ENSION OF FULL-TIME JUDICIAL

SERVICE

and House of Representatives in
d Ini the authority of the same ,

Be it enacted by the Senate
ral Court assembledGe

'Mowif

218 of the General Laws is
at section 6, as most recently
iO of the acts of 1952, and in-
the following three sections:

Section 1. Chapter
amended by striking o
amended by chapter 5(
serting in place thereof

9

6

Section 6. The justices of the following district court
shall be full-time justices: district court of central6

7 Berkshire, second district court of Bristol, third district
court of Bristol, district court of Lawrence, first district8

court of Essex, district court of southern Essex, district9
court of Franklin, district court of Springfield, district10
court of Holyoke, district court of Hampshire, first dis-11
trict court of eastern Middlesex, second district court of12
eastern Middlesex, third district court of eastern Mid-13

14 dlesex, first district court of northern Middlesex, first
idlesex, district court of15 district court of southern Midd

Lowell, district court of Somerville, district court of16
Newton, municipal court of Brookline, district court17
of northern Norfolk, district court of East Norfolk,18
district court of Brockton, municipal court of the Rox-19
bury district, central district court of Worcester, first20

district court of northern Worcester, first district court21
22 of southern Worcester and district court of Fitchburg.

One additional full-time justice of a district court shall23
be appointed in each of the counties of Berkshire,24
Bristol, Essex, Middlesex, Norfolk and Plymouth, and25
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two in the county of Hampden, as provided in this sec-26



1956.1 HOUSE No. 2620. 17

27 tion. One of such additional full-time justices shall be
appointed for each twelve thousand dollars of the total
salaries of justices who are not full-time justices inall the
various district courts of the commonwealth in which
vacancies in the office of justice have occurred, other
than in the district courts in the counties of Suffolk,
Barnstable, Dukes county and Nantucket. Such ap-
pointment as full-time justice shall be made only to a
district court in which there is a vacancy, and which
is located in a county which does not already have all
the full-time justices authorized in its district courts
by this section. The administrative committee of the
district courts shall designate to which of such district
courts the additional full-time justice shall be appointed
and in so doing shall designate the district court where,
in its opinion, the greatest need for appointment of a
full-time justice exists, considering the caseload of the
various courts, the available justices and special jus-
tices in the various counties, and the public con-
venience.

28

29
30
31
32

33
34
35
36

as

39
40
41
42
43
44
45
46

A vacancy occuring in the office of justice of a dis-
trict court, other than a district court in the county of
Suffolk, designated as a full-time justice by this sec-
tion, or by the administrative committee pursuant to
this section, shall be filled by appointment of another
full-time justice of such court.

47
48
49
50
51
52

The first district court of Barnstable, second district
court of Barnstable, district court of Dukes county and
district court of Nantucket shall each consist of one
justice and one special justice; and vacancies in the
offices of justices and special justices of such courts shall
be filled by appointment. There shall be two justices
in the central district court of Worcester, district court
of Springfield, first district court of eastern Middlesex,
third district court of eastern Middlesex and municipal
court of the Roxbury district. In any district court in
which there shall be more than one justice, the senior
justice shall be the first justice of the court. Citations,
orders of notice, writs, executions and all other processes

53
54
£)5

56
0/

58

59
60
61
62
63
64
65
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issued by the clerk of the court shall bear the teste of the
first justice thereof. No vacancy in the office of justice
or special justice in any of the district courts other than
the municipal court of the city of Boston shall be filled
except as specifically provided in this section.

66
67
68

G9
70

Section 6A. Special justices of the district courts
other than the municipal court of the city of Boston
shall be paid by the county in which they sit at the rate
by the day at which special justices were paid in the
same court on December thirty-first of the year nine-
teen hundred and fifty-four. Special justices of the
Boston juvenile court shall be paid by the county fif-
teen dollars for each day’s services, or at the rate by the
day of the salary of the justice of the same court, which-
ever is the greater amount. For each day’s service so
paid for in excess of thirty days in any court in any one
year there shall be deducted by the county treasurer
from the salary of the justice who absents himself from
said court one day’s compensation at the rate by the
day of the salary of said justice, except for services of
the special justice in holding simultaneous sessions; pro-
vided, however, that if a justice is absent, due to his ill-
ness or physical disability, for a period not exceeding
thirty days in any year, in addition to said -thirty days,
he shall be deemed to be on sick leave, and no such de-
duction shall be made; such thirty-day sick leave or
any portion thereof not used in any year may be ac-
cumulated, but shall in any event, not exceed ninety
days in any consecutive three-year period; and pro-
vided, further, that if a justice is absent due to an
assignment on or by the administrative committee, no
such deduction shall be made therefor.

71
72
73
74
/£>

76
u
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

Section 68. Except in the counties of Suffolk, Barn-
stable, Dukes county and Nantucket, whenever there
shall be a vacancy in the office of justice of a district
court, the administrative committee of the district
courts shall assign full-time justices and special justices
to hold sittings of the court in that district. Regular
sittings shall be held in that court as frequently as the

98
99

100
101
102
103
104
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105 volume of business and the public convenience shall re-
quire. Whenever practicable, an additional criminal
sitting shall be held in that court at the request of the
clerk, if he knows that one or more defendants remain
in custody subject to the jurisdiction of the court after
having been arrested before nine o’clock in the morning
of a business day on which no regular sitting of the court
in that district will be held. Whenever this is not
practicable, the administrative committee shall by rule
provide for the persons having custody of any such de-
fendant to remove him to another district court sched-
uled to hold an earlier sitting. This other court shall
thereupon have jurisdiction to hear and dispose of the
case. The clerk of the court from which any such de-
fendant was removed shall report every such removal
to the administrative committee without undue delay.

106
107
108
109
no
11l
112
113
114
115
116
117
ns
119
120

Whenever there shall be a vacancy in the office of
justice of a district court in the county of Suffolk, the
chief justice of the municipal court of the city of Boston
shall assign justices of the municipal court of the city
of Boston, and special justices of any district court, to
hold regular sittings of the court in that district.
The powers and duties of the justice of that court shall
thereafter be exercised by the chief justice and associate
justices of the municipal court of the city of Boston in
the same manner that such powers and duties are ex-
ercised by them in their own court, and the administra-
tive committee of the district courts shall have no fur-
ther powers and duties with regard to such court.

121
122
123
124
125
126
127
128
129
130
131
132
133

Section 2. Said chapter 218 is hereby further
amended by striking out section 50, as most recently
amended by section 1 of chapter 334 of the acts of
1928, and inserting in place thereof the following
section:

1
9,

3
4
5
6 Section 60. The municipal court of the city of Boston

shall consist of one chief justice, eight associate justices,
and six additional associate justices to be appointed as
provided by this section. One of such additional asso-

7
8
9



HOUSE No. 2620. [Feb.20

10 ciate justices shall be appointed for each twelve thousand
11 dollars of total salaries of justices, who are not full-time
12 justices, of the other district courts in the county of
13 Suffolk in which vacancies in the office of justice have
14 occurred, until a total of four such additional associate
15 justices have been appointed. One additional associate
16 justice shall also be appointed for each vacancy in the
17 office of justice of the municipal court of the Roxbury
18 district which shall occur. No such vacancy occurring
19 in the office of justice of any district court in the county
20 of Suffolk shall be filled by appointment of a justice of
21 any such district court.
22 Said court may from time to time make rules, in all
23 cases not expressly provided for by law, for regulating
24 the practice and conducting the business in said court
25 and in all other district courts in the county of Suffolk
26 in which vacancies in the office of justice have occurred,
27 and in the municipal court of the Roxbury district.

Section 3. Said chapter 218 is hereby further
amended by striking out section 77A, as most recently
amended by section 1 of chapter 603 of the acts of
1952, and inserting in place thereof the following
section:

1
9

3
4

1

6

I

Section 77A. The salaries of the full-time justices of
the district courts other than the district courts in the
county of Suffolk shall be twelve thousand dollars each.
Such justices, and the clerks of the district court of
Springfield, central district court of Worcester, district
court of East Norfolk, first district court of eastern
Middlesex and third district court of eastern Middlesex,
shall devote their entire time during ordinary business
hours to their respective duties and shall not, directly
or indirectly, engage in the practice of law. Each of
said justices shall sit in his own court. In addition,
each of said justices shall perform such other duties as
district court justice as the administrative committee
of the district courts shall assign to him, including
sitting on all or specified types of cases in any other
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21 district court, and assignment to any other district
court in which the office of justice is vacant with all the
powers and duties of a justice of such other district
court. Whenever a full-time justice of a district court
in one county shall sit by assignment of the administra-
tive committee in a district court in another county,
such other county shall reimburse the first county on a
pro rata basis for the justice’s salary for the time that
he sits in such other county, and for his expenses
thereby incurred.

9.9

23
24
25
26
27
28
29
30

The salaries of the full-time justices of the municipal
court of the Roxbury district shall be fifteen thousand
dollars each. The justices and clerk of said court shall
devote their entire time during ordinary business hours
to their respective duties and shall not, directly or in-
directly, engage in the practice of law. The chief justice
of the municipal court of the city of Boston shall have
power from time to time to make assignments for the
attendance of the justices and special justices of the
municipal court of the Roxbury district at the several
times and places appointed for holding said court.
When in his opinion it shall be necessary or convenient,
said chief justice shall also have such power to make
assignments for such attendance of the justices and
special justices in the municipal court of the city of
Boston, and to make assignments for the attendance of
the justices and special justices of the municipal court
of the Roxbury district at the several times and places
appointed for holding the municipal court of the city
of Boston. During the continuance of such assign-
ment, any such justice or special justice of either court
in attendance at the other court shall have and exercise
all the powers and duties of a justice of the other court.
The administrative committee of the district courts shall
have no powers or duties withreference to the municipal
court of the Roxbury district.

31
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Section 4. Chapter 218 of the General Laws is
hereby amended by striking out section 78, as most

1
9.
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3 recently amended by chapter 741 of the acts of 1955,
4 and inserting in place thereof the following section:
5 Section 78. The salary of the justice of the municipal
6 court of the Dorchester district shall be eighty-seven
7 hundred dollars. The salary of the justice of the dis-
8 trict court of Chelsea shall be seventy-five hundred
9 and forty-five dollars. The salary of the justice of each

10 of the following district courts shall be seventy-four
11 hundred dollars; East Boston district court, municipal
12 court of the West Roxbury district, municipal court of
13 the South Boston district, municipal court of the
14 Charlestown district, municipal court of the Brighton
15 district; the salary of the justice of each of the follow-
16 ing district courts shall be sixty-six hundred dollar
17 fourth district court of eastern Middlesex, central di
18 court of northern Essex; the salary of the justice of
19 each of the following district courts shall be six thousand
20 dollars: second district court of Plymouth, first district
21 court of Bristol; the salary of the justice of each of
22 the following district courts shall be fifty-five hundred
23 dollars: district court of eastern Essex, fourth district
24 court of Bristol, district court of Newburyport, district
25 court of western Norfolk, district court of Chicopee,
26 district court of central Middlesex; the salary of the
27 justice of each of the following district courts shall be
28 forty-nine hundred dollars: first district court of
29 Barnstable, fourth district court of Plymouth, district
30 court of western Hampden, district court of Marl-
31 borough, third district court of Plymouth; the salary
32 of the justice of each of the following district courts
33 shall be forty-six hundred and forty dollars: district
34 court of Leominster, district court of northern Berk-
35 shire, district court of Natick, district court of south-
36 ern Norfolk, district court of western Worcester, third
37 district court of southern Worcester, district court of
38 eastern Hampden, second district court of eastern
39 Worcester, second district court of Essex, second dis-
-40 trict coui’t of southern Worcester, fourth district court
41 of Berkshire, first district court of eastern Worcester,
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42 district court of eastern Hampshire; the salary of the
43 justice of each of the following district courts shall be
44 thirty-nine hundred dollars: second district court of
45 Barnstable, district court of Lee, third district court of
46 Essex, district court of Winchendon, district court of
47 eastern Franklin, district court of Williamstown; the
48 salary of the justice of the district court of southern
49 Berkshire shall be forty-six hundred and forty dollars;
50 the salary of the justice of the district court of Peabody
51 shall be fifty-five hundred dollars. The salary of the
52 justice of the district court of Dukes county shall be
53 forty-three hundred and forty dollars and the salary
54 of the justice of the district court of Nantucket shall be
55 thirty-five hundred dollars.

1 Section 5. Notwithstanding any provisions of this
2 act to the contrary the provisions of sections seventy-
-3 seven and seventy-eight of chapter two hundred and
4 eighteen of the General Laws in effect immediately
5 prior to the effective date of chapter seven hundred
6 and sixty-eight of the acts of nineteen hundred and
7 fifty-one, shall remain in effect and apply to appoint-
-8 ments to the offices referred to therein which are made
9 on or after the effective date of this act.

1 Section 6. Said chapter 218 is hereby further
2 amended by striking out section 40, as most recently
3 amended by section 1 of chapter 398 of the acts of 1948,
4 and inserting in place thereof the following two sec-
-5 tions:
6 Section 40- District courts, except the municipal
7 court of the city of Boston, shall be held by the respec-
-8 tive justices thereof, or in case of a vacancy therein, by
9 the justices assigned to have and exercise all the powers

10 and duties of the respective justices thereof by the ad-
-11 ministrative committee under section forty A. Upon
12 request of the justice, either special justice may hold
13 the court and have and exercise all the powers and duties
14 of the justice or hold a second or third session thereof,
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and two or more simultaneous sessions may be held. In
case of illness, absence or other disability on the part of
the justice, the special justice holding the senior com-
mission shall, if no request has been made as aforesaid,
have and exercise all the powers and duties of the jus-
tice. In case of a vacancy in the office of justice, the
special justice holding the senior commission shall, if
no request has been made as aforesaid, have and exer-
cise ail the powers and duties of the justice until such
time as a justice may be assigned by the administrative
committee under section forty A. Upon the death, res-
ignation, absence or disability of the justice and special
justices of a district court, except the municipal court of
the city of Boston, a justice or special justice of any
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other district court, at the request of the clerk, may for
the time being, have and exercise all the powers and
duties of the justice until such time as a justice may be
assigned by the administrative committee under sec-
tion forty A, or by the chief justice of the municipal
court of the city of Boston under section seventy-
seven A.

29
30
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33
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Justices of district courts, except the municipal court
of the city of Boston, may perform each other’s duties
when necessary or convenient, and special justices of
district courts, including the municipal court of the
city of Boston, may perform each other’s duties when
necessary or convenient; provided, that no special jus-
tice of a district court other than of the municipal court
of the city of Boston shall sit in said municipal court ex-
cept upon the request of the chief justice thereof. When
a special justice holds the court or a session thereof or an
inquest, or certifies a bill of costs to a county, city or
town treasurer, that fact, and the fact which gave him
jurisdiction, shall be entered upon the general records
of the court, but need not be stated in the record of any
case heard by him.
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Except in the district courts in the counties of Suffolk,
Barnstable, Dukes county and Nantucket, no justice or
special justice other than a full-time justice shall hear
and determine any civil cases other than supplementary

51
.52
53
54
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55 proceedings, summary proceedings, small claims and
56 pi'oceedings relating to juveniles and insane persons in
57 any district court without the authorization of the
58 administrative committee of the district courts. The
59 administrative committee may give such authorization
60 in specified district courts as the public convenience
61 may require, and may give such authorization by general
62 rule applicable whenever full-time justices assigned to
63 hear such civil cases are absent or otherwise unable
64 to sit.
65 Section 40A. Except in the county of Suffolk,
66 whenever a vacancy in the office of justice of a district
67 court shall exist which is not filled under section six,
68 the administrative committee of the district courts
69 shall assign a full-time justice of another district court
70 to have and exercise all the powers and duties of a
71 justice of such district court. Such assignment may
72 be changed by the administrative committee, and may
73 also be extended to more than one such justice. Such
74 assignment shall not prevent the counting of the
75 salary of the former incumbent of the district court in
76 determining when another full-time justice is to be ap-
-77 pointed to such court or to another district court under
78 section six.

1 Section 7. The first paragraph of section 43A of
2 said chapter 218, as amended by chapter 101 of the acts
3 of 1943, is hereby further amended by adding at the
4 end the following sentence: - The administrative com-
-5 mittee may from time to time report to the governor
6 and to the general court its recommendations, with
7 drafts of legislation necessary to carry such recommen-
-8 dations into effect, relative to any matters affecting the
9 administration of the district courts.

1 Section 8. Section 15 of said chapter 218, as most
2 recently amended by section 1 of chapter 460 of the acts
3 of 1947, is hereby further amended by inserting after
4 the first paragraph the following paragraph:
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Where a full-time justice of a district court is assigned
to another court by the administrative committee of the
district courts to hear and determine any civil cases, the

b
6
t

administrative committee shall prescribe the times for
holding such civil trials in said other court except where
such times are established by law.

8
9

10

Section 9. Said chapter 218 is hereby further
amended by striking out sections 79 and 80.

1
9

Section 10. Section 81 of said chapter 218, as
amended by section 1 of chapter 296 of the acts of
1939, is hereby further amended by adding at the
end of the first sentence the following words: ; and
provided, further, that the full-time district court jus-
tices shall quarterly receive from their respective coun-
ties, upon the certificate of the administrative commit-
tee, the amount of the expense incurred by them in the
discharge of their duties assigned to them outside their
own courts.

1
9
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9
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Section 11. Said chapter 218 is hereby further
amended by striking out section 82.

1
9

Section 12. The first sentence of section 44 of said
chapter 218 is hereby amended by inserting after the
word “teste” in line 6 as appearing in the Tercentenary
Edition, the following words: —of said chief justice
when the vacancy has occurred in the county of Suffolk,
or of a justice assigned to such court by the adminis-
trative committee of the district courts under section
forty A of this chapter, if there be one, and if not they
shall bear teste, so as to read as follows: Processes
issuing from district courts shall be under the seal of
the court, signed by the clerk or an assistant clerk or
temporary clerk or temporary assistant clerk, and shall
bear teste of the justice, or in the municipal court of the
city of Boston, the chief justice, unless he is a party or
unless his office is vacant, and in such cases they shall
bear teste of said chief justice when the vacancy has
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17 occurred in the county of Suffolk, or of a justice assigned
18 to such court by the administrative committee of the
19 district courts under said section forty A if there be one,
20 and if not, they shall bear teste of the special justice who
21 holds the senior commission or the senior associate
22 justice.

1 Section 13. Section 658 of chapter 32 of the Gen-
-2 eral Laws, as most recently amended by chapter 398 of
3 the acts of 1943, is hereby further amended by insert-
-4 ing after the word “resignation”, in line 10, the words:
5 - or during the period ot ten years next preceding De-
-6 cember thirty-first of the year nineteen hundred and
7 fifty-five,—-so as to read as follows: Section 658.
8 A special justice of a district court, including the munic-
-9 ipal court of the city of Boston, who shall be retired

10 under Article LYIII of the Amendments to the Consti-
-11 tution, or a special justice thereof sixty-five years of age
12 or over who shall resign his office, after in either case
13 having served as a special justice for at least ten years,
14 shall be entitled to receive a pension for life at an an-
-15 nual rate equal to three fourths of his average yearly
16 earnings as special justice during the period of ten years
17 next preceding such retirement or resignation or during
18 the period of ten years next preceding December thirty-
-19 first of the year nineteen hundred and fifty-five or at an
20 annual rate equal to three fourths of his average yearly
21 earnings as special justice during the entire period of
22 his service in said office, whichever is the higher rate,
23 but not exceeding in any event an annual rate equal to
24 three fourths of the annual rate of salary of the justice
25 of his court or, in the case of the municipal court of the
26 city of Boston, three fourths of the annual rate of salary
27 of an associate justice of said court, payable from the
28 same source and in the same manner as the salary of
29 such justice or associate justice, as the case may be.

1 Section 14. Chapter 35 of the General Laws is
2 amended by striking out section 49, as most recently
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amended by section 2 of chapter 611 of the acts of
1951, and inserting in place thereof the following sec-
tion:

3
4
o
6 Section Ifl. Every office and position whereof the

salary is wholly payable from the treasury of one or
more counties, or from funds administered by and
through county officials, including the officer described
in the first sentence of section seventy-six of chapter
two hundred and twenty-one, shall be classified by the
board in the manner provided by sections forty-eight
to fifty-six, inclusive, and every such office and position,
now existing or hereafter established, shall be allocated
by the board to its proper place in such classification,
excluding the offices of county commissioners, the clerk
and assistant clerks of the superior court for civil busi-
ness in the county of Suffolk, the clerk and assistant
clerks of the superior court for criminal business in the
county of Suffolk, clerks and assistant clerks of the mu-
nicipal court of the city of Boston, clerks and assistant
clerks of the courts other than the clerks and assistant
clerks of district courts, and excluding the assistant clerk
and second assistant clerk of the supreme judicial court
for the county of Suffolk, the register of deeds and as-

/
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sistant registers of deeds for the county of Suffolk, of-
ficial stenographers, additional stenographers and tem-
porary stenographers of the superior court in the county
of Suffolk, justices and special justices of the district
courts, the messenger of the superior court in the county
of Suffolk, the secretary and assistant secretary of the
municipal court of the city of Boston, and excluding
other offices and positions filled by appointment of the
governor with the advice and consent of the council,
court officers appointed in Suffolk county under section
seventy of said chapter two hundred and twenty-one,
court officers in attendance upon the municipal court of
the city of Boston, court officers in attendance upon the
probate court in the county of Essex and probation of-
ficers. Offices and positions in the service of any de-
partment, board, school or hospital principally sup-
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42 ported by the funds of the county or counties, or in the
43 service of a hospital district established under sections
44 seventy-eight to ninety-one, inclusive, of chapter one
45 hundred and eleven, shall likewise be subject to classi-
-46 fication as aforesaid. The word “salary”, as used in
47 this section, shall include compensation, however pay-
-48 able; but notliing in sections forty-eight to fifty-six, in-
-49 elusive, and nothing done under authority thereof, shall
50 prevent any person from continuing to receive from a
51 county such compensation as is fixed under authority of
52 other provisions of law or as is expressly established by
53 law.

1 Section 15. Notwithstanding any other provisions
2 of law, the salary in force on December thirty-first,
3 nineteen hundred and fifty-four, of each of the clerks
4 and assistant clerks of district courts who are, by the
5 previous section of this act, first made subject to the
6 provisions of section forty-nine of chapter thirty-five of
7 the General Laws, shall continue in force until his office
8 or position is classified as provided in said section forty-
-9 nine, and shall not be reduced by such classification so

10 long as he shall hold such office or position.

1 Section 16. Except in the district courts in the
2 counties of Barnstable, Dukes county and Nantucket,
3 no vacancy in the office of special justice shall be filled.
4 This act shall not affect the tenure of office of any justice
5 or special justice in office when it shall take effect. So
6 far as the provisions of this act are the same as those of
7 previous law, they shall be deemed to be a continuation
8 thereof.

1 Section 17. This act shall take effect on October
2 first, nineteen hundred and fifty-six, except that the
3 provisions contained in section one of this act limiting
4 the filling of vacancies in certain district courts shall
5 take effect on the thirtieth day next after the earliest
6 day on which it has the force of a law conformably to
7 the constitution.
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In the Year One Thousand Nine Hundred and Fifty-Six.

An Act providing for increased authority for the

ADMINISTRATIVE COMMITTEE OP THE PROBATE COURTS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Chapter 215 of the General Laws, as most recently
2 amended by chapter 330 of the acts of 1934, is hereby
3 further amended by striking out section 30A and insert-
-4 ing in place thereof the following section:
5 Section 30A. There shall be an administrative com-
-6 mittee of the probate courts, hereinafter called the com-
-7 mittee, which shall consist of three judges thereof, as-
-8 signed to service thereon by the chief justice of the su-
-9 preme judicial court for such period of time as he may

10 deem advisable. The committee shall be authorized to
11 visit any probate court, as a committee or by subcom-
-12 mittee, to require uniform practice and procedure, to
13 prescribe forms and records and the keeping thereof,
14 and shall have general powers of superintendence over
15 all the probate courts, their registers, assistant registers
16 and other officers and clerks, but except as otherwise
17 provided by law, shall have no power to appoint any
18 such officers. The committee may regulate the assign-
-19 ment of the probate judges in each county, the sessions
20 and sittings of the judges, the time and places for hold-
-21 ing such sessions and sittings, and may require such
22 records to be kept as may generally assist in the determi-
-23 nation of the nature and volume and the time required
24 to complete all the work of such probate courts. To
25 promote co-ordination in the administration of the pro-
-26 bate courts the committee may from time to time call
27 conferences of any or all the judges thereof, or of other

Cljc dTommontoealtf) of Massachusetts!
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28 officials connected therewith, and the traveling expenses
29 of such judges or officials for attending such conferences,
30 and also the necessary expenses of the members of the
31 committee incurred in the performance of their duties
32 as aforesaid, shall, subject to the approval of the gover-
-33 nor and council be paid from the state treasury. The
34 committee shall from time to time establish forms for
35 annual reports of the work of the several probate courts
36 and registries of probate; and the several registries of
37 probate shall annually, on or before October first, pre-
-38 pare and file with the committee uniform reports of the
39 work of said courts and registries during the preceding
40 court year.
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In the Year One Thousand Nine Hundred and Fifty-Six.

An Act to provide for the retirement of judges

APPOINTED AFTER JULY 31, 1956.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 65A of chapter 32 of the General Laws, as
2 most recently amended by chapter 775 of the acts of
3 1951, is hereby further amended by striking out the first
4 sentence and inserting in place thereof the following three
5 sentences: A chief justice or any associate justice of
6 the supreme judicial court, the superior court or the
7 municipal court of the city of Boston, any judge or asso-
-8 date judge of the land court, any judge of probate and
9 insolvency, a justice of any district court other than the

10 municipal court of the city of Boston, or a justice of the
11 Boston juvenile court, who shall be retired under Article
12 LVIII of the amendments to the constitution shall there-
-13 upon be entitled to receive a pension for life at an annual
14 rate equal to three fourths of the annual rate of salary
15 payable to him at the time of such retirement, to be
16 paid from the same source and in the same manner as
17 the salaries of like judicial officers of his court are paid.
18 A chief justice, justice, associate justice, judge or asso-
-19 ciate judge of any such court or courts, appointed to his
20 office on or before July thirty-first, nineteen hundred
21 and fifty-six, who after having served in any such office
22 or offices at least ten years continuously and having
23 attained the age of seventy years, shall resign his office,
24 shall thereupon be entitled to receive a pension for life
25 at an annual rate equal to three fourths of the annual
26 rate of salary payable to him at the time of such resig-
-27 nation, to be paid from the same source and in the same
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28 manner as the salaries of like judicial officers of his court
29 are paid. A chief justice, justice, associate justice, judge
30 or associate judge of any such court or courts appointed
31 to his office after July thirty-first, nineteen hundred and
32 fifty-six, who after having served in any such office or
33 offices at least ten years continuously and having at-
-34 tained the age of seventy years, shall resign his office at
35 any time within thirty days thereafter, shall thereupon
36 be entitled to receive a pension for life at an annual rate
37 equal to three fourths of the annual rate of salary pay-
-38 able to him at the time of such resignation, to be paid
39 from the same source and in the same manner as the
40 salaries of like judicial officers of his court are paid.
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To His Excellency Christian A. Hertee, Governor of Massachusetts.
The Judicial Survey Commission was appointed by you

in December, 1954, to make a “study of the entire adminis-
tration of justice in all of the courts of the Commonwealth.”

Our basic finding is that while our judicial structure is
superior in many ways to that of other States, there are
important improvements that should and can be made
within the limits of our Constitution.

This Commission, before making its report, was divided
into separate subcommittees to study each court. While the
subcommittee reports were accepted and filed, they do not
necessarily represent the views and opinions of every mem-
ber of the Commission. The separate topics of our final
report represent the views of the Commission as a whole,
and have been approved by all of its members, unless other-
wise noted-

The administration of justice is overwhelmed by the large
volume of motor vehicle tort litigation which has accom-
panied the growth of automobile traffic in the United States.
Massachusetts has failed to use modern methods to cope
with this situation. The result is the accumulation of bad
housekeeping practices and obsolete procedures.

The courts have within their own grasp many of the steps
necessary to improve the administration of justice. It is
gratifying to note that the judges of the Superior Court are
currently working in that direction.

Some of our recommendations are directed to the courts
themselves, and may be put into effect without legislation.
But the courts need assistance from the Legislature if they
are to do a thorough job of modernizing their procedures.
Given the power we recommend to correct the various de-
ficiencies and inadequacies in the administration of justice

Cbe Commontoealtf) ot e^assacijusetts
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which we have found to exist, the courts can then move
toward the desired end. If they do not do so, it will be
their responsibility.

Proposal for ant Administrator op the Courts.
The judicial system in Massachusetts comprises a huge

administrative structure of court houses, judges, clerks,
court officers and other employees, without any adminis-
trative head and (generally speaking) without any single
body of governing rules.

The courts in the structure include the Supreme Judicial
Court (7 justices), the Superior Court (32 justices), 14 pro-
bate courts (23 justices), the land court (3 judges), the
municipal court of the city of Boston (9 justices and 6
special justices), the Boston juvenile court (1 justice and 2
special justices), and 72 district courts (76 justices and
92 special justices).

This is a total of 91 courts with more than 250 justices
and special justices in the system. The administration of
justice in Massachusetts today is big business, probably
costing its citizens between $14,000,000 and $16,000,000
annually.

All our judges, of whatever court, “hold their offices dur-
ing good behavior” under chapter 111, Article I, of the
Constitution. This guarantee of life tenure was placed in
our Constitution creating the Supreme Judicial Court and
applying to all our inferior courts for the protection of the
people. Life tenure gives a judge the greatest degree of
independence known in modern America. A judge’s calling
gives him unrivaled responsibility to conduct himself and
his court beyond reproach, not only of the bar, but espe-
cially of laymen.

We unanimously recommend legislation to create the office
of administrator of the courts. The administrator should be
appointed by and be responsible to the Supreme Judicial
Court.

We would leave intact such administrative powers as now
exist in other courts. But we would give to the Supreme
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Judicial Court general superintendence and direction of the
administration of all courts in the Commonwealth, which it
does not now have.

The administrator would be the eyes and ears of the
Supreme Judicial Court. One of his first duties would be
to find out what it really does cost to run the judicial system.
He would also take responsibility for the collection of sta-
tistics about the work of all the courts.

We have found that there is room for honest dispute as
to how many hours per day and how many weeks per year
judges should hold court. We note that in 1951 the Legis-
lature required the justices of the Supreme Judicial Court
and of the Superior Court to “devote their entire time dur-
ing ordinary business hours to their respective duties.”

The sittings of the judges of the Superior Court in 1955
amounted to about 35 weeks a year on the average for each
judge. Studies made by the administrator will help to es-
tablish a reasonable and sufficient workload on a yearly
basis.

The Commission has been forcibly impressed with how
much an administrator could do in bringing to public atten-
tion all the facts and figures on which an intelligent under-
standing of our courts must depend. We urge that he shall
be required to publish annually a comprehensive record of
the activities of all of our courts.

We wish emphatically to recommend that the adminis-
trator be paid at least $15,000 a year, so that men of out-
standing ability will be available for the position.

Provision for an administrative office of the courts is
found in a number of other States, such as California,
Colorado, Connecticut, lowa, Kentucky, Louisiana, Michi-
gan, Missouri, New Jersey, North Carolina, Oregon, Rhode
Island and Virginia, and in the federal courts, the District
of Columbia and Puerto Rico.

Movements are also afoot for the establishment of ad-
ministrative offices in Alabama, Maryland, Mississippi, Ohio
and Texas. Massachusetts needs an administrator as much
as any of these other States, and a draft act to create one is
appended to our Report on Administration of the Courts.
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Grant of Full Rule-making Power to the Supreme
Judicial Court

We recommend that broad rule-making powers be given
to the Supreme Judicial Court, reserving to the Legislature
the power to modify or repeal any rule after its adoption.
Past experience has shown that the Legislature, with thou-
sands of bills to consider each year, has not accomplished
the improvement and modernization of court procedures.

Grant of full rule-making power has been termed by a
former president of the American Bar Association as “indis-
pensable to the most thoroughgoing and effective realiza-
tion” of that Association’s program for removing popular
dissatisfaction with the administration of justice in the
United States.

Proposals to this effect have been under consideration in
Massachusetts for a number of years. In one form or
another, such broad rule-making powers have already been
granted to the highest courts of about half of the States in
this country.

We further recommend a minor change in section 147 of
chapter 231 of the General Laws, to make it clear that the
Superior Court has the power to prescribe forms of pleading
in law cases, as it has already done in equity cases. Unless
and until the Supreme Judicial Court is given, and exercises,
its rule-making power, the Superior Court should be free to
exercise power over its own pleadings.

Relief of Congestion in the Superior Court.

The worst congestion in trial of jury cases in state courts
in the entire United States is found in the Superior Court of
the Commonwealth of Massachusetts. Massachusetts had
the counties of Worcester, Suffolk and Hampden among the
12 state jury courts in the entire country having the longest
delay before trial of these cases, according to a 1955 study
of the Institute of Judicial Administration.

Official figures from the Superior Court for December,
1955, show that there were 14 sittings in 10 counties in
Massachusetts in each of which the approximate average
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time between date of entry and trial of jury cases was more
than two years. In one sitting it was more than four years.
The period of delay has increased since 1950 in 15 of the 19
sittings of the court.

The public pays the price and suffers the ills of congested
courts and delayed justice. Almost every citizen suffers
from the indirect effects of an inefficient court system.

We make the following recommendations (some of which
are already in process of adoption) for action by the Superior
Court itself:

1. Restoration of the pre-trial conference procedures which
have proved so successful in the past.

2. Extension, where applicable, of the pre-trial and con-
ciliation procedures now used in a few courts, to any other
courts in which they can also be used to advantage. In
Suffolk, and perhaps in other counties, the last week of each
month of civil jury sessions could well be used for con-
ciliation purposes.

3. Reinstatement of the auditor system which proved so
successful in eliminating congestion in the years 1935-42.

4. An intensive study of the system of jury commissioners
prevailing in Cleveland, Ohio, which has been hailed as a
forward step in the administration of justice.

5. Adoption of a policy designed to prevent unnecessary
adjournments and continuances of cases once they are on
the trial list.

6. Action to eliminate undue delay in judicial decision.
A great deal of the delay in individual cases, with resulting

waste of time of the court and attorneys in calling the
calendar, results from the unreasonable continuance, solely
for the convenience of counsel, of cases already set for trial.
We recommend that judges grant continuances only for good
cause shown and not for personal convenience of parties or
counsel.

Further inexcusable delay has resulted in a few cases
because of withholding of judicial decisions. As of Decem-
ber 1, 1955, there were 21 cases pending decision for more
than four months in the Superior Court, 5 of which were
heard from two to five years ago. This is not justice.
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Section 14A of chapter 220 of the General Laws now pro-
vides that an associate justice of the Superior Court “shall
render his decision within four months from the date when
the hearing was closed or within such further time as the
Chief Justice may grant.”

If cases are not decided within the time limit thus pre-
scribed or extended, we urge the Chief Justice to transmit
the number and name of the case, the name of the justice,
and the date the hearing closed, to the Judicial Council
(and to the administrator after his appointment), for pub-
lication in their regular reports to the Governor and to the
Supreme Judicial Court.

We have also considered certain measures for relief of
congestion in the Superior Court which would require legis-
lation. For reasons set forth in more detail in our separate
reports, we recommend the following:

1. Establishment of a $l5 jury fee.
2. Provision for limited oral depositions of parties to be

taken before trial in the Superior Court.
3. Continuance for five years more of the temporary act,

due to expire in September, 1956, permitting district court
justices to sit in the Superior Court on misdemeanor and
motor vehicle tort cases, 'with clarifying amendments shown
to be necessary in practice.

4. If our recommendation for reporting cases of delayed
decision does not achieve its purpose, there would also be
need of legislation to insure publication and correction of all
such cases.

We do not recommend that additional judges be appointed
to the Superior Court. Much is being done, and more can be
done, to relieve the present congestion without increasing the
size of the court.

We believe that the use of auditors and district court
justices, and improvement of the district courts, will make
available whatever additional judicial assistance is needed to
enable the Superior Court to overcome its present congested
condition.
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Improvement of the District Courts.
We strongly recommend complete reorganization of the

district courts on a full-time basis under a single integrated
plan which should include the municipal court of the city
of Boston.

We are against the present system which permits most of
the presiding justices and all of the special justices to
practice law when they are not actually sitting on the bench.
We recommend that all district court judges eventually be
made full-time and be prohibited from practicing in any
court whatever.

As long ago as 1933 a study urged the elimination of part-
time justices. The Judicial Council for twenty years has
favored a full-time court system.

Criticisms of the present part-time system were detailed
in the 1946 report of a special commission relative to the
district court system. The problems described then still
exist, and criticism is as rampant today as then.

The Administrative Committee of the district courts has
gone as far as it can under existing legislation by prohibiting
practice in motor vehicle tort cases of presiding justices, and
of special justices who sit on the trial of such cases.

But this does not touch the problem in fields other than
motor vehicle tort law. Nor is there anything now in the
law or rules to prevent an associate of a part-time justice
from practising in that justice’s own court. It is a violation
of any rightful concept of justice to permit an office associate
in a judge’s law office to take a case that the judge may
not.

We recommend that full-time judicial service be extended
as far as possible throughout the district courts. The basic
elements of a workable plan were submitted as Senate,
No. 300 of 1955 at the last session of the Legislature, but
were not approved.

We believe that full-time judicial service can best be
achieved by assigning full-time justices to sit on a circuit
basis.
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We recommend and favor the principle that all full-time
judges sitting in courts of equal jurisdiction should be paid
equal salaries.

When part-time judges are put on a full-time basis, the
salary increases for the judges and for the non-judicial
personnel of their courts should be considered separately
and quite apart from each other.

We would again call attention to our previous recom-
mendation for the extension of the temporary act permitting
district court justices to sit in the Superior Court on mis-
demeanor and motor vehicle tort cases.

Reform and improvement are long overdue in our district
courts.

Problems of the Probate Court.
Most people in the Commonwealth, at one time or another,

find themselves or their relatives and friends involved in
proceedings in the probate courts. These courts enjoy an
enviable reputation throughout the country for their or-
ganization and substantive law, and they are up-to-date in
their work.

Nevertheless, the decentralization of these courts, and
the lack of supervisory power in any of their judges, have
created difficulties in practice before them.

There are 23 probate judges, sitting in probate courts
in the 14 counties. Middlesex and Suffolk counties have
3 probate judges each. Bristol, Essex, Hampden, Norfolk
and Worcester counties have 2 judges each.

Marked variations in forms, practice and procedure have
been permitted to grow up between the courts in the various
counties, and even between the judges in a single county.

The 150 printed forms used by the various probate courts
vary so widely among the counties that even lawyers find
themselves bogged down in practising in counties other than
their own. The Legislature in 1951 supplied special funds
for a committee to codify these forms. Much work has been
done, but to date the consolidation has not yet been made
public and adopted.
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An administrative committee of the probate courts was
created in 1931 by General Laws chapter 215, section 30A
“to promote co-ordination in the work of such courts.”
But this committee was given no more than “general ad-
visory powers.”

We recommend that the Administrative Committee of the
probate courts be given the power, subject to law, to pre-
scribe and enforce uniform practices and procedures among
all the probate courts, in addition to its present co-ordinating
functions.

Something must also be done to straighten out the in-
comprehensible contradictions within a single probate
court which occur when two or more judges in the same
county hold opposite views on administrative matters.

We recommend that a judge in each county having more
than one probate judge be made the chief judge of that
county and be given responsibility for the administration
of his court.

We recommend amendment of Article XIX of the Consti-
tution to eliminate the requirement of popular election of
the registers of probate. The probate judges of each county
should be given power to appoint them, just as they now
appoint the assistant registers.

The salaries of the registers and of the assistant registers
of probate should be made commensurate with those re-
ceived by comparable officials in other courts.

There have been complaints that even in the courts with
several judges, a judge is rarely available in the afternoon
of most business days. We understand that a judge in one
county construes the provision in the law' for “two sittings”
per month in his court as requiring him to be present on
only two days a month, regardless of the backlog of cases,
contested and otherwise.

These and like practices are almost impossible to cope
with through any presently constituted central authority.
Focusing the light of public opinion on such trouble spots
may eventually bring about a remedy, but the process is a
long and uncertain one.
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We believe that we will not secure the best that we can
expect from our fine organization of probate courts in this
Commonwealth without the grant of supervisory power to
the Administrative Committee of the probate courts and the
Supreme Judicial Court.

Needs of the Land Court.
The land court is fulfilling satisfactorily its function in the

specialized field of registered real estate titles.
But our citizens are suffering serious delays due to the

heavy burdens thrown on the court by the land-takings for
our great highway system.

We believe that these delays could be eliminated by a
limited increase in administrative and technical personnel,
an equitable adjustment of compensation of present admin-
istrative and technical personnel, and the purchase of some
much needed equipment.

We recommend legislation to give the judge of the land
court responsibility for the administration of the entire land
court.

upreme Judicial Court
The Supreme Judicial Court is maintaining the high tradi-

tions of its past.
It furnishes an excellent example to the other courts in

the Commonwealth through the dispatch with which it has
been rendering its decisions in the last decade or so.

There is no substantial delay now between argument and
decision, although at one time it was far behind in its work.
At the end of September, 1954, 3 cases were undecided; in
September, 1955, there were 7 undecided cases.

We believe that the Supreme Judicial Court should have
final administrative and supervisory authority over all the
other courts of the Commonwealth, with full rule-making
power.

We have recommended that an administrative office of
the courts, with a competent administrator receiving not
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less than $15,000 a year, be appointed to assist the court in
the exercise of these powers.

We have also recommended the appointment of advisory
committees of lawyers and laymen to frame rules and clear
them with other members of the bench and bar. With their
assistance, the exercise ofrule-making power by the Supreme
Judicial Court should not impose any serious burden upon it.

We wish to emphasize that, both in administration and
in rule-making, the grant we have recommended is one of
power to the court, and it is for the court to determine how
far it can and should exercise this power.

Criminal Cases

The Commission finds that the administration of criminal
justice in the Commonwealth has, on the whole, been well
handled. There is no congestion of dockets. Trials have
taken place promptly and are well conducted.

We have heard complaints of the practice of district
attorneys of occasionally visiting a judge in chambers
without being accompanied by defendant’s counsel. We
believe that however innocent the purpose of such an un-
accompanied visit may be, the practice should be dis-
continued.

We recommend the adoption of some procedure for
periodic review by the courts of the status of persons placed
on probation, with the view that exemplary conduct of a
probationer may warrant reduction of the period of pro-
bation.

Retirement and Salaries of Judicial Officers.
Judges have a constitutional guarantee of life tenure dur-

ing good behavior, subject only to retirement for “advanced
age or mental or physical disability” under Article LVIII.

Pensions at three-fourths of their last salary are now pro-
vided for those of our judges who resign after having served
ten years continuously and having reached the age of
seventy years, or who are retired under Article LVIII.
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But such resignations and retirements have been few in
number.

It is the belief of a majority of this Commission that no
judge hereafter appointed should be entitled to a pension
if he remains on his court more than thirty days after having
completed ten years’ service, having reached the age of
seventy years. In our opinion the cause of justice will be
furthered in the Commonwealth under such a rule. Judges
appointed after their sixtieth birthday could resign with a
pension, provided that they resign within thirty days after
completion of ten years of service.

Some valuable services will thereby be lost, it is true, but
we believe that greater good will be obtained in the court
system as a whole

A majority of the Commit
tatute whereby such judges

don accordingly recommends a
are entitled to a pension only
days after having completed

reached the age of seventy.
;e at the time of their appoint-
pension rights affected unless

if the}' resign within thirty
ten years’ service, having
Judges over sixty years of aj
ment would not have their
they failed to resign within thirty days after completing
ten years’ service.

Judges who do not resign within the prescribed time
would not be eligible for a pension if at some later date they
should resign.

There are obvious hardships in applying to judges now-
members of our courts the proposed new rule offering pen-
sions only to judges who resign within thirty days after
having completed ten years’ service, having attained the
age of seventy. For one thing, many of our present judges
are already over that age.

Therefore, we recommend that the statute be written so
that the provision for pensions for judges upon resignation
within thirty days after having completed ten years’ service
having reached the age of seventy, shall apply only to those
judges appointed after its enactment. The present pension
arrangements should be retained unchanged for all present
members of the judiciary.
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Other Salaries.
With the facilities and time at our disposal, it has not

been possible to go into the matter of salaries of court
officers and probation officers and the apparent disparity
between the salaries paid in the various courts. We believe
that this whole matter calls for legislative investigation, and
recommend that it be given prompt attention.

Conclusion.
Many of our recommendations concern matters which

can be put into effect by the judges of the various courts
without further legislation. There is encouraging evidence
of an interest in the Superior Court in making progress along
these lines.

But it is notorious that the recommendations of most com-
missions have been more often filed then followed. If this
occurs in the present instance, it will be only the public who
suffers. The judges and lawyers have learned to live under
the present unsatisfactory procedures.

Some of our recommendations call urgently for legislation.
Most of them have, indeed, been offered from time to time
by the Judicial Council since its creation in 1924.

The recommendations of the Judicial Council are annually
referred to the Legislature. But too often in the past they
have been allowed to languish in some committee, or have
been defeated on the floor of one or the other Houses of
the Legislature.

One reason for this is that there have been sharp dif-
ferences of opinion among the lawyers on the committees of
the Legislature and on the floor of its Houses over various
proposals for bettering the administration of justice in our
courts.

We believe that interested non-lawyers should be given
a more important position in passing upon proposals for
improvement of judicial administration which come before
the Legislature.

Specifically, we recommend to the Speaker of the House
and to the President of the Senate, that in making their
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appointments to the powerful Committee on the Judiciary,
they should not restrict their future appointments to legis-
lators who are lawyers. In this way both the House and the
Senate would have laymen to represent the interests of the
people at large on the Committee on the Judiciary

Re ipectfully submitted,

LOUIS S. COX, Chairman,
SAMUEL P. SEARS, Vice-Chairman.
JOSEPH P. SPANG, Jr., Vice-Chairman,
SUMNER H. BABCOCK.
RAYMOND F. BARRETT.
ROBERT W. BODFISH.
BASIL BREWER.
ELLIS W. BREWSTER.
ERWIN D. CANHAM.
ROBERT B. CHOATE.
PAUL F. CRAIG.
The Rev. THEODORE P. FERRIS.
Rabbi ROLAND B. GITTELSOHN.
FRANK W. GRINNELL.
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EDWARD B. HANIFY.
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KENNETH J. KELLEY.
VALENTINE P. MURPHY.
PAUL B. SARGENT.
JOSEPH SCHNEIDER.
SAMUEL SEDER.
LAWRENCE B. URBANO.
Most Rev. JOHN J. WRIGHT
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I feel obliged to disagree with the Commission on two
points.

First. ■—• As to judicial retirement while I join with the
majority as to the age of seventy years for the retirement on
pension of judges, except members of the Supreme Judicial
Court, I think the age for that court should be seventy-five.
I am strongly of the opinion that it would be against the
public interest to fix the age of seventy for that court. Its
position, the nature and incidents of its work, the different
and broader functions as the court of last resort, make it
the exceptional court in our system, and this is generally
recognized. I believe the public should retain their oppor-
tunity to have the services of exceptional men for their
exceptional court between the ages of seventy and seventy-
five. The learning, experience, the judgment, the power of
statement of a vigorous member of that court, and of other
appellate courts, after seventy have been, and I believe, mil
be in the future, too valuable to the community to be
ignored and discarded at seventy. I believe, with the late
Walter Armstrong, former president of the American Bar
Association, in the increasing importance of state Supreme
Courts and the importance of recognizing this fact.

Second. ■— As to the draft of a rule-making bill, I think it
would be wiser to omit from the statute a requirement of a
committee and certain specified incidental details. Such a
mandatory provision, in my opinion, has no place in such a
statute. I do not doubt that the court would need, and
would ask for, the assistance of other judges and of the bar,
and would get it, as it has in the past; but I think the
draft act should be revised to omit the mandatory require-
ments above referred to, which seem to me expressed in such

MINORITY REPORT OF FRANK W. GRINNELL.
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a way as to cause unnecessary and unforeseen difficulties to
be avoided in the public interest.

I subscribe to the views recorded by Mr. Grinnell as to the
application of retirement laws to justices of the Supreme
Judicial Court.

FRANK W. GRINNELL.

SAMUEL P. SEARS.



HOUSE —No. 2620. [Feb.50

MINORITY REPORT OF BASIL BREWER, MEMBER
OF THE JUDICIAL SURVEY COMMISSION, ON
THE SUBJECT OF RETIREMENT AND PEN-
SIONS OF JUDGES.

The report of the Judicial Survey Commission comments
as follows under the subject of “Retirement and Salaries of
Judicial Officers”;

Judges have a constitutional guarantee of life tenure during good
behavior, subject only to retirement for “advanced age or mental or
physical disability” under Article LVIII.

Pensions at three quarters of their last salary are now provided for
those of our judges who resign after having served ten years continuously
and having reached the age of seventy years or who are retired under
Article LVIII. But such resignations and retirements have been few in
number.

The Commission then recommends;

A statute whereby such judges are entitled to a pension only if they
resign within thirty days after having completed ten years of service,
having reached the age of seventy. Judges who do not resign within the
prescribed time would not be eligible for a pension if at some later date
they should resign.

The Commission further states in its report that such a
statute should apply only to newly appointed judges, as
follows:

There are obvious hardships in applying to judges now members of
our courts the proposed new rule offering pensions only to judges who
resign within thirty days after having completed ten years of service,
having attained the age of seventy. For one thing, many of our present
judges are already over that age. (The age of seventy years.)

Therefore, we recommend that the statute be written so that the pro-
visions for pensions for judges upon resignation within thirty days after
having completed ten years of service, having reached the age of seventy,
shall apply only to those judges appointed after its enactment.

The present pension arrangement should be retained unchanged for all
present members of the judiciary.
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Tims the Commission’s report provides no plan affecting
retirement of existing judges of the courts of the Common-
wealth nor any recommendation to change their present
pension arrangement, though, as stated in the beginning of
this dissent, under the present plan “resignations and
retirements have been few in number.”

Further, in many discussions of the Commission, it was
agreed:

1. That failure to resign at the “proper time” by existing
judges affected adversely the average “work load” of the
courts and added to the delay in hearing cases particularly
in the Superior Courts; and

2. In the opinion of the Commission, the failure of existing
judges to retire voluntarily was due in part to their un-
certainty that pensions provided now would be retained by
the Legislature.

Yet the Commission ignores the problem of the existing
judges, so far as their retirement and pensions are concerned.

I recommend the following amendment to cure what I
believe to be a serious omission of the Commission:

Section 1. Section 65A of chapter 32 of the General Laws, as most
recently amended by chapter 775 of the acts of 1951, is hereby further
amended by striking out the first sentence and inserting in place thereof
the following:

A chief justice or any associate justice of the supreme judicial court,
the superior court, or the municipal court of the city of Boston, any
judge or associate judge of the land court, any judge of probate and
insolvency, a justice of any district court other than the municipal court
of the city of Boston, or a justice of the Boston juvenile court, shall be
entitled to receive a pension for life at an annual rate equal to three fourths
of the annual rate of salary payable to him at the time of retirement or

resignation, to be paid from the same source and in the same manner as
the salaries of like judicial officers of his court are paid, upon his retire-
ment or resignation on either of the following conditions:

(a) If he shall be retired under Article LVIII of the amendments of
the Constitution; or

(6) If, after having served in any such office or offices at least ten
years continuously and having attained the age of seventy years, he shall
resign his office either before December thirty-first, nineteen hundred and
fifty-six, or before he shall have attained the age of seventy-one years;
provided, that the governor and executive council shall be authorized to
extend his tenure with his consent by postponing the effective date of
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his resignation and pension from time to time for such period or periods,
not extending beyond his seventy-fifth birthday, as they may deem
advisable.

The above provision would apply equally to existing
judges and those who shall be appointed.

The principle behind the plan is that all existing judges
and those to be appointed shall be assured as to their
pensions on their offering to resign.

The purpose of the statute would be to create a binding
contract upon the acceptance of the judge’s offer to resign.
There would be a contract made between the judge and the
State, even though the Governor and the Executive Council
might decide to postpone the effective date of such resig-
nation. In no circumstance could the Governor and Council
under this act postpone the retirement of any judge after the
judge’s seventy-fifth birthday.

The purpose of giving this authority to the Governor and
the Council, that is, to determine the effective date of such
resignation, is, of course, to avoid possible problems caused
by numerous resignations in a short period, which would
place a serious burden on the operation of the courts and a
financial burden on the State.

If it is argued it is unwise to give authority to the Gover-
nor and the Council to postpone the effective date of retire-
ment on the ground that political influence on the conduct
of such judges might result, I call attention to the fact that,
with authority under the Constitution to retire judges for
advanced age or mental or physical disability resting in the
Governor and the Council, only six or so judges have been
retired by the Governor and Council in thirty-five to forty
years since Article LVIII was approved.

BASIL BREWER.
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We met with Chief Justice Qua; the late Chief Justice
Higgins; Chief Justice Adlow; Judge Leggat, chairman of
the Administrative Committee of the probate courts; and
Judge Riley, chairman of the Administrative Committee of
the district courts.

In various respects, but with singular unanimity, the
above-named justices told this Commission in substance
that they thought that better administrative procedure
should be vested in the courts and probably in the Supreme
Court, under the existing statute. Certainly none opposed
our suggestions.

Early in its deliberation this Commission decided that it
would attempt to make a recommendation within the ex-
isting court procedure of Massachusetts, and would keep
away from any violent upheaval that would require a con-
stitutional amendment.

As a result of our interviews, we hereby make recom-
mendation of specific legislation which would invest in the
Supreme Court itself an administrative officer with appro-
priate staff and assistance. With due deliberation and pur-
pose the Commission has left the appointment and direction
of its administrative officer to the Supreme Court as a
whole, rather than to the chief justice as an individual. We
believe that in fact the court will follow precedent in leav-
ing the direction of these duties to the chief justice himself,
but the Commission felt that should there ever in the dis-
tant future be any division whatsoever in the court, it was
better to invest these power’s in the court rather than in the
transient person of the chief justice.

The administrative officer whom we have created is re-
sponsible only to the Supreme Court, and has no statutory
authority other than the collection of administrative details.

REPORTS OF THE JUDICIAL SURVEY
COMMISSION.

REPORT ON ADMINISTRATION OF THE COURTS.
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While the power that we have given the Supreme Court is
broad and comprehensive, at the same time, the Commis-
sion has been careful not to spell out in detail every single
function. We have left this to the future discretion of the
present chief justice, or the justices of the Supreme Court.

We cannot stress too strongly our insistence that the ad-
ministrator be paid at a rate of not less than $15,000 per
year. Let there be no confusion as to the cost of an adminis-
trative office of our courts. In New Jersey, with a much
more elaborate administrative set-up, the cost last year was
at the rate of only $52,000 annually. The amount of money
that can be saved by proper administration would be many
times this sum, in our opinion.

As is well known to the members of this Commission, no
disciplinary action can be taken against any justice of any
court apart from the constitutional provisions for removal;
but it is the belief of this Commission that with the proper
and tactful handling and suggestion of an administrator and
the Supreme Court and the chief justice, great progress can
be made in ascertaining the facts and practices which need
correction in any part of the Massachusetts court system.
We believe that by precept, and perhaps by publicity, and
perhaps by public knowledge of all the facts surrounding all
our courts, the worst bottlenecks in any level of our courts
can be corrected by public opinion, whatever the disposi-
tion of an individual judge may be.

In our recommendations we have left intact such adminis-
trative powers as now exist in our court system. We have
not taken away from any chief justice any of the power he
now has for the better administration of his own particular
jurisdiction. It is our belief that under the system of ad-
ministration we propose some of the powers now vested in
the chief justice of the Superior Court may be more fre-
quently used. We have preserved the Administrative Com-
mittee of the district courts and the Administrative Com-
mittee of the probate courts.

Neither of these administrative bodies has any enforce-
able authority over any judge or any court; but it is our
opinion that it would be a mistake at this time to abolish
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either of these existing committees, at least until an admin-
istrative procedure such as we recommend has been well
established and proves successful on an over-all level.

In making these recommendations, this Commission feels
that it has asked of others and of itself those questions
which the public will be inclined to put, and has resolved
them in the form of these recommendations for general
legislation.

Draft Act on Administration op the Courts.
Section 1. Section 3 of chapter 211 of the General

Laws, as appearing in the Tercentenary Edition, is hereby
amended In’ adding at the end of said section the following
paragraph:

In addition to the foregoing, the supreme judicial court
shall also have general superintendence and direction of the
administration of all courts of inferior jurisdiction, includ-
ing, without limitation, the prompt hearing and disposition
of matters pending therein, and the functions set forth in
section three C of this chapter; and it may issue such writs,
summonses and other processes, and such orders, directions
and rules as may be necessary or desirable for the furtherance
of justice, the regular execution of the laws, the improve-
ment of the administration of such courts, and the securing
of their proper and efficient administration. Nothing herein
contained shall affect existing law governing the selection of
officers of the courts, or limit the existing authority of the
officers thereof to appoint administrative personnel.

Section 2. Said chapter 211 is hereby further amended
by inserting after section 3 the following sections:

Section SA. There shall be an administrative office of
the courts with an administrator appointed by the supreme
judicial court to serve at the pleasure thereof. The ad-
ministrator shall be a member of the Massachusetts bar and
his compensation shall be at the rate of fifteen thousand
dollars per annum. The administrative office of the courts
shall be provided with suitable quarters in the Suffolk
county courthouse in the city of Boston.
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Section SB. The administrator, with the approval of
the supreme judicial court, shall appoint and fix the salaries
of such employees as may be necessary to perform the duties
vested in him by this act. The administrator and these
employees shall not engage directly or indirectly in the
practice of law'.

Section SC. The administrator, subject to the direction
and supervision of the supreme judicial court, shall perform
the following functions and shall make reports and recom-
mendations to the supreme judicial court relative thereto

(a) Examination of the administrative methods, systems
and activities of the judges, clerks, registers, recorders,
stenographic reporters and employees of all courts of the
commonwealth and the offices connected therewith.

( b ) Examination of the state of the dockets of the courts,
securing information as to their needs for assistance, if any,
and preparation of statistical data and reports of the busi-
ness of the courts.

(c) Examination of the arrangements for accommodations
for the use of the courts and the clerks, registers and recorders
thereof, and the arrangements for the purchase, exchange,
transfer and distribution of equipment and supplies therefor.

(d) Investigation and collection of statistical data relat-
ing to the expenditures of public moneys, state, county and
municipal, for the operation and maintenance of the courts
and the offices connected therewith.

(e) Examination from time to time of the operation of the
courts and investigation of complaints with respect thereto.

(/) Attendance to such other matters as may be assigned
by the supreme judicial court.

Section SD. All judges, clerks, registers, recorders and
stenographic reporters and their assistants and employees,
the administrative committee of the district courts, the
administrative committee of the probate courts, the board
of probation, the commissioner of probation and all pro-
bation officers shall comply with any and all requests made
by the administrator for information and statistical data
bearing on the state of the dockets of the courts and such
other information as may reflect their activities and the



HOUSE —No. 2620. [Feb.60

business transacted by them, and the expenditure of public
moneys for tire courts and the offices connected therewith.
All district attorneys shall comply with any and all re-
quests made by the administrator for information and
statistical data bearing on the operation of their offices.

Section 3E. The administrator shall submit annually as
of June thirtieth to the supreme judicial court a report of
the activities of the administrative office of the courts,
together with his recommendations, which report shall be a
matter of public record and shall be printed as a public
document.

Section 3F. The supreme judicial court may provide by
rule or special order for the holding of conferences of the
judges of the various courts and of invited members of the
bar, for the consideration of matters relating to judicial
business, tire improvement of the judicial system and the
administration of justice. The administrator shall act as
secretary of these conferences.

Section 3. Chapter 221 of the General Laws is hereby
amended by striking out section 24.

I. Criticisms and Recommendations.

The Massachusetts district courts have developed through
the years without plan. As a result, they have certain seri-
ous defects. We are not unmindful of the achievements of
the district courts; but for this report we want to direct
attention to certain inherent faults that should be corrected.

The faults and their remedies are in two broad fields
1. We disapprove of the present system of part-time

judges which has resulted in serious criticism and loss of
confidence in these courts.

2. We find that the haphazard growth of these courts
has brought about no real system, and that this has resulted
in administrative defects and an inability to integrate these
courts with the rest of the judicial structure.

Until conditions are changed, the mass of attorneys will
continue to have little confidence in these courts as forums

REPORT ON THE DISTRICT COURTS.
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for disposing of matters of consequence. This means that
the public will continue to be deprived to a great extent of
the inexpensive expeditious administration of justice that
these courts were set up to provide.

The criticisms of the present system were detailed in the
1946 Report of the Special Commission Relative to the Dis-
trict Court System (Senate, No. 450 of 1947). The prob-
lems discussed then still exist and criticism is as rampant
today as then. There has been no improvement in the
situation.

The major criticisms follow:

The Problem of Conflicting Interests
The most serious source of difficulty in these courts lies in

the fact that by statute the vast majority of judges are cast
in the role of judge-lawyers. They are paid part-time sala-
ries for judicial duties and are expected to supplement their
incomes through the private practice of law.

A private attorney cannot be blamed for feeling at a dis-
advantage in court when opposing counsel is a district court
judge. He feels that courtesies, such as time of trial and
continuances, are extended often for the convenience of his
judge-lawyer opponent. It is inevitable for him to believe
that in close questions such judicial courtesies may extend
to the merits of the cause presented.

It is true that many judges attempt to refrain from en-
gaging in litigation as private counsel. It is equally true,
however, that a great proportion of law practice involves
hard-fought negotiations between opposing counsel over
matters not expected to reach court. It is a difficult task
indeed to expect a lawyer to press his side as forcefully as
he should, if he expects to be before opposing counsel, sit-
ting as a judge, in another and perhaps more important
case.

What must the effect be upon clients in a losing cause
who know that the opposing counsel is a judge? Whether
true or not, many individuals believe that some extra ad-
vantage accrues to their cause when a district court judge
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is retained as counsel. Lawyers likewise know of this public
belief, and a large majority are of the opinion that a judicial
appointment would result in an increased law practice.

These complaints extend not only to judges, but to some
degree to law associates of judges. There is nothing to pre-
vent an associate taking cases that a judge may not, or
nothing barring such an associate from practicing in the
judge’s court. This business of law associates leads, of
course, to the accusation that judges have exercised influ-
ence to secure employment for their associates.

Expecting a judge to seek a livelihood through private
practice is the source of another type of complaint that
judges spend a minimum of time on judicial duties. De-
served or not, district courts have the reputation of being
“hurry-up” courts with judges rushing matters to comple-
tion, or adjourning prior thereto, in order to attend to pri-
vate clients. Many laywers are dissatisfied with trial time,
and dissatisfied with the amount of time given by judges to
the consideration of decisions.

In like manner there is great temptation for judges to call
upon the services of special justices to an extent greater
than tire business of courts warrants. Cases disposed of by
special justices permit presiding justices to spend more time
off the bench in private practice. It is no secret that many
presiding justices spend little time in court. In fact, some
handle solely criminal business and use special justices for
all civil trials. The Administrative Committee does exer-
cise some control over the use of specials in simultaneous
sessions, but that Committee faces a difficult problem. The
part-time presiding justices are expected to practice law. It
is very hard for the Administrative Committee to exercise
rigid control under these circumstances.

The Problem of Lack of System.
There is no real district court system. The courts were

originally strictly local, and except for the loose control ex-
ercised by the administrative committee, they remain so
today. A real system can be effected only when judges have
sufficient time to enable them to exchange information and
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ideas. Until then, there will continue to be differences in
practice and procedure. This is to be expected when 72
separate courts operate, for the most part, independent of
each other.

Under today’s conditions, there cannot be a proper inte-
gration of the district courts with the rest of the court sys-
tem. It is virtually impossible to use the services of these
72 district courts (73, including Boston municipal court) to
alleviate the congestion in the Superior Court.

Due to lack of planning of the court system with each
court dealt with as an individual unit, the cost to the com-
monwealth of maintaining these courts has far exceeded the
proportionate increase in court business. There are two
reasons for this. The courts today are the subject individu-
ally of legislative bills; and secondly, the salaries of many
of the non-judicial personnel are tied to the salaries of the
judges.

Our recommendations to eliminate the criticisms of dis-
trict courts follows: 1

1. We recommend and favor the principle of full-time
judicial service under which judges devote their time exclu-
sively to their judicial duties and are prohibited from engag-
ing in the private practice of law.

1 Since the recommendations made are broad in scope, we have made none concerning specific
statutory problems existing under the present system. For information purposes, however, we
present some particular problems existing at present.

(а) Chapter 218, section 6, states briefly in relation to courts having more than one presiding
justice that “The senior justice shall be the first justice of the court.” It has been suggested that
this be expanded to delegate to such first justice the necessary administrative powers to make his
position effective.

(б) Chapter 218, section 40, provides that upon the disability of the presiding justice, the senior
special justice shall have and exercise the powers of the justice, and if the justice and special jus-
tices are incapacitated, any justice or special justice may “at the request of the clerk” have and
exercise such power. It has been suggested that the administrative committee be given the power

now placed in the clerks.
(c) Under chapter 218, sections 40 and 43A, a possible conflict of authority exists in that a pre-

siding justice may refuse to permit a special justice assigned by the administrative committee to
sit In this court. See also chapter 218, section 77A. It has been suggested that this possible con-
flict be eliminated.

(rf) Chapter 218, section 52, permits any associate justice of the Boston municipal court to call
in a special justice to hold his regularly assigned session. It has been suggested that the chief
justice should have the power to control all assignments of special justices.

(e) Chapter 218, section 62, provides for the appointment of court officers in the Boston munic-
ipal court to be appointed for civil or criminal business. To enable better adjustment of work-
loads, it has been suggested that this section be clarified to permit assigning any court officer to
any session.
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2. We recommend and favor the undertaking of a pro-
gram by which full-time judicial service is ultimately ex-
tended as far as possible throughout the district courts.
Senate, No. 300 of 1955 contains the basic elements of a
workable plan.

3. We believe that full-time judicial service can best be
achieved by placing the district courts on a circuit basis.

4. We recommend and favor the principle that all full-
time judges sitting in courts of equal jurisdiction be paid
equal salaries.

5. We believe that when part-time judges are put on a
full-time basis, the salary increases for the judges and for
non-judicial personnel should be considered separately and
quite apart from each other.

11. Suggested Plan.
We have recommended a full-time judiciary, and a

strengthening of the organizational basis of the district
courts. The problem of the type of change that should be
made, and the way in which it should be made, is technical
and complicated. We do not feel, however, that a finished
bill should be included in this report. We do suggest that
the aims recommended might best be achieved by a plan
having a circuit system as its basic feature. Under a circuit
system, with a county as the unit, the courts can remain
convenient and accessible, yet be given the benefit of serv-
ice by judges devoting all of their time to judicial duties.
The courts themselves would become integrated, since a
judge would no longer sit or be presiding justice solely in
one court.

Where most proposed circuit plans have failed is in at-
tempting to solve the problem of reducing the present num-
ber of 183 now in the district courts (including the Boston
municipal court) to the approximately 50 to 55 full-time
judges that could adequately handle present district court
business. Since 20 judges are presently full-time (11 in
district courts, 9 in Boston municipal court) it means that
the total of 163 part-time judge-lawyers must ultimately
become 30 to 35 full-time judges.
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In 1952 a District Court Survey Committee sponsored by
the law schools of Massachusetts, after study, devised a plan
that meets these transitional problems. In the last few
years, the plan has been submitted to the Legislature in
various bills. (Original bill Senate No. 247 of 1953; Senate
No. 784 of 1953, Senate No. 322 of 1954, Senate No. 300 of
1955; see also Senate No. 680 of 1954.)

The proposed plan provides a bridge for the transition
period. While the number of judges is being reduced, full-
time justices would handle most of the civil cases on a cir-
cuit basis. This would be accomplished by making a num-
ber of additional courts full-time immediately. These addi-
tional full-time judges and those presently in the system
would handle the work of their own courts and in addition
the major civil work of the smaller courts on a circuit basis.
Lhe part-time presiding justices of courts not made full-
time would continue with all rights and powers unchanged
except as to jurisdiction to hear major civil matters. No
reappointments would be made when vacancies occurred in
the part-time courts, but at definite points, additional full-
time judges would be appointed until eventually the entire
work of the district courts would be handled by full-time
judf

The salient features of the plan are as follow
Number of Judqes. Although figures in each bill

ave varied slightly, the number of new full-time designa-hav

ions immediately needed is approximately 22. It is esti-tions mu

mated that 10 more would be needed to complete the plan.
With 20 full-time judges at present, we would have approxi-
mately 42 full-time judges in the transition stage and 52
when the plan is finally worked out

h) Judicial Duties. Full-time judges would be ex-
pected to handle the civil and criminal cases in their own
courts, and in addition to sit on the major civil business in
the smaller courts. In this manner a full-time work-load is
provided for all full-time judges. Part-time presiding jus-
tices continue with powers undiminished except in respect
to civil cases. They dispose of the criminal business in
their own courts and in addition continue to hear supple-
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mentary and summary process, small claims and proceed-
ings relating to juveniles and insane persons. Special jus-
tices continue in their present capacity, but, like part-time
presiding justices, are limited in respect to civil business.

(c) Judicial Appointments. —No new appointments of
part-time justices, special or presiding, would be made as
vacancies occurred. Full-time justices would be assigned to
take over all the business of these vacant courts on an ex-
panding circuit basis. Additional new full-time judges
would be appointed at specified times until eventually all
part-time justices would be replaced by a reduced number
of full-time judges handling all the judicial business on a
circuit basis.

('d) A dministrative Committee. The administrative com-
mittee would be given additional powers. Although part-
time justices are limited in civil jurisdiction, the adminis-
trative committee could authorize part-time judges to hear
all civil cases as the administration of the courts and public
convenience may require. This power would prevent any
log-jam in the flow of cases during the transition period. In
addition the administrative committee would control the
assignment of full-time justices on this circuit basis, and
wr ould designate, at specified stages during the transition
period, where the additional full-time judges would be
needed most.

(e) Courts and Non-Judicial Personnel. No courts or
sittings are eliminated. All are retained with their present
personnel.

(/) Cost of Plan. Dependent upon the number of judges
made full-time and the salaries paid to them, of course, the
plan would probably result in additional costs for the tran-
sition period and perhaps a slight saving eventually. On a
basis of $12,000 for full-time judges prior plans have esti-
mated an immediate increase of from $65,000 to $85,000 a
year, decreasing until savings of $20,000 or more over pres-
ent judicial costs would be effected. When it is considered
that county expenditures for district courts approach three
million dollars a year (see House Document No. 2403 for
1953 estimating such expenditures at $2,887,600 and being



1956.] HOUSE —No. 2620. 67

prior to certain salary increases), the increase must be con-
sidered as insignificant when compared to the increased
judicial service.

Benefits of Plan
Once the decision is made that the primal y cause of dis-

satisfaction in the district courts is the part-time judge
problem, the benefits of the type of plan discussed are ob-
vious. It permits immediate widespread benefits of full-
time judicial service, and provides at the same time a gradual
progression into a circuit system having only full-time judges.
This circuit base is built into the district courts with a
minimum of disturbance to the present system. This means
that the inevitable difficulties inherent in any major change
are to a great extent limited.

By retaining present part-time presiding justices and spe-
cial justices and giving to the administrative committee con-
trol over assignments and the power to lift restrictions on
the hearing of civil cases, present part-time judges would be
available to handle difficulties in case loads as the plan pro-
gresses. No problem of congestion should occur.

There is a positive groundwork laid for future legislation.
The present change is restricted almost entirely to the ju-
diciary. The district court organization is maintained sub-
stantially intact. Eventually the judiciary will be com-
posed entirely of full-time judges. At that time factors
affecting the courts themselves can be considered on the
basis of the effect the change in the judiciary has had.
Problems of consolidation of courts and integration with the
Superior Court can be tackled on the basis of facts and not
surmise. In effect a two-step change is permitted without
disrupting the judicial process.

In effect the plan eliminates the autonomy of each court
as a subject for individual legislative action. The flood of
what amounts to private bills filed in the Legislature each
year, and often passed, would cease. The courts would be
treated as a system and not as separate units. This coupled
with the abolition of the tie-up of judicial and non-judicial
salaries would mean that the mounting costs of these courts
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(far out of proportion to any increase in business) would lie
checked. It would be largely impossible to seek and gain
legislation affecting a particular individual court.

Suffolk County.

In general we have included the municipal court of the
city of Boston in our discussion as a district court. Basi-
cally it is a district court. Its jurisdiction in the sense of
the type of cases it may hear is the same as any district
court. However, as noted below, it has always been treated
by statute apart from the district courts. It is not under
the administrative committee and has always enjoyed the
benefit of a salary differential. It has also been given con-
current civil jurisdiction over the area comprising the eight
district courts in Suffolk County.

The situation has resulted in Suffolk County being treated
differently in various bills. The choice is between integrat-
ing all courts in Suffolk County with the Boston municipal
court, or leaving the latter alone and handling the eight
district courts as though the Boston municipal court did
not exist.

We are of the opinion that the courts in Suffolk County
should all be eventually a part of the Boston municipal
court. Suffolk County contains what amounts to the Com-
monwealth’s only real metropolitan district. Its problems
are to a great extent different from those of the rest of the
district courts.

Although the justices of the Boston municipal court now
receive $15,000 per year as compared with $12,000 for full-
time district courts (except 2nd Bristol, $8,800), we do not
believe this to be a sufficient reason to maintain two inde-
pendent court systems side by side in Suffolk County.

111. Background of the Problem.
For many years the Massachusetts district courts have

been a center of controversy chiefly over the problem of the
part-time judge. The vast majority of the judges in these
courts receive only a part-time salary, and are free to conduct
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private law practice on the side. The abuse of judicial
power this system makes possible has been recognized as a
major obstacle to the efficient administration of justice in
the Commonwealth. Your Commission is of the opinion
that district courts must have full-time judicial service.
In no other way can the loss of confidence on the part of the
bar and public in these courts be restored. We recommend
a full-time judiciary and suggest what we believe to be a
workable plan leading to this objective.

The Judge-Lawyer Problem
At present there are 72 district courts in the Common-

wealth in each of which a presiding justice and one or more
special justices sit. In 7 of the largest courts, there are
11 full-time justices sitting who are now paid annual salaries
of $12,000 and are prohibited from the private practice of
law. There remain 65 presiding justices and 92 special
justices receiving only a part-time salary. They are ex-
pected to augment their incomes through private practice.
In Boston, the municipal court of the city of Boston serves
much the same function as a district court. It is not, how-
ever, formally a part of the district court system, but is set
up by statute as a separate court. It is composed of a chief
justice and 8 associate justices and has 6 special justices
assigned to it. This court has also been recently made full-
time with the chief justice receiving a salary of $16,000 and
each associate $15,000. Thus in the district courts plus
the Boston municipal court, 20 judges are on a full-time
basis and 163 presiding and special justices free to engage in
private practice when not sitting on the bench.

The salaries of presiding part-time justices vary according
to the size of each court. Special justices are paid on a per
diem basis only when actually called to sit.

The Movement for Full-Time Judges.

The district courts represent an outgrowth of the old
justice of the peace system. Gradually on a local basis
police courts were substituted for these justices of the
peace. Each such police court, now the district courts, was
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predominantly local in character. There now exists a loose
form of centralized control in the form of an administrative
committee composed of five district court judges. This com-
mittee inspects the courts and is authorized to require uni-
form practices, to superintend the keeping of records, and to
regulate the assignment of special justices. The courts
themselves, however, remain primarily local and inde-
pendent.

To keep pace with the growing needs of communities,
these courts were given an ever-increasing jurisdiction until
today on the civil side they are unlimited (but with no
equity power), and on the criminal side they handle all but
the most serious crimes. Today, sitting without juries, these
courts dispose of the great bulk of court business in the
Commonwealth.

This wide jurisdiction and consequent volume of business
have been important factors in making it imperative to
have full-time judges.

Twenty years ago the problem of part-time judges was
recognized as an important one by the Special Commission
on Public Expenditures in its 1933 report. That report
noted that judges must be required to give full time to
judicial service “if our courts are to be operated with
proper efficiency.” (Senate, No. 250 of 1934, p. 36.) It
concluded its report by stating that circuit courts with full-
time judges was the ultimate objective.

In the same year the Special Crime Commission referred
to a system which permitted judges to engage in litigation as
“a system which in its actual operation sometimes itself
contributed to disrespect for law in the courts” (Senate,
No. 125 of 1934, p. 15), and also concluded by recommending
the establishment of a circuit system with full-time judges.

The Judicial Council for twenty years has favored full-
time judges, adequately paid, so they would not be forced
into non-judicial activities. (Tenth Report for 1934.)
The Council has recently referred to attempts made to
secure full-time justices as movements “to improve the
work of those courts and public confidence in them.”
(Twenty-ninth Report for 1933, p. 50A.)
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Criticisms of the Present System.
In 1946 the Report of the Special Commission Relative to

the District Court System analyzed and catalogued the
specific criticisms directed to the part-time judge problem.
(Senate, No. 450 of 1947.) Since that report, the situation
has not changed significantly. In 1952 a widespread poll
was taken of all members of the Massachusetts bar in an
effort to determine whether or not criticisms made were
valid. The poll was conducted by the District Court
Survey sponsored by the law schools of Massachusetts.
It consisted of a questionnaire dealing with district court
problems, including matters such as disadvantages felt by
lawyers when an opposing counsel was a district court judge
or an office associate of such a judge; dissatisfaction with
the amount of trial time alloted by part-time judges when
sitting; procedure and jurisdiction; and proposals for
change. Of the 1,300 returned questionnaires, 90 per cent
favored a substantial change in the district court system,
and 85 per cent specifically favored full-time judges.

The criticisms of district courts are not personal criticisms
of the judges but of the system itself, which forces judges
into the dual status of judge-lawyer. It is this statutory
inconsistency that is the source of trouble. If it were not
for the integrity and ability of the vast majority of the
judges as individuals, this system could not have functioned
as long as it has.

Problem to be Solved,

The district court situation is just the reverse of the
Superior Court. In the latter there is a congestion problem

too much business. In the district courts, the system of
many part-time judges creates a surplusage of judges for
the business. It may seem that one logical approach would
be to find ways of channeling Superior Court business into
the district courts. Such an approach at this time would be
unwise. Only after the district courts are placed upon a
full-time basis should the problem of better integration be
considered. Although cases are removed from the district
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courts for many reasons, it cannot be denied that the in-
herent defects in the system are of such a nature that
lawyers and litigants are unwilling to leave important mat-
ters there. It would be incongruous under the present
scheme to channel Superior Court work back into the
district courts. The Commission considers the problem as
strictly one of part-time judges at this time.

Substantially these same reasons have led the Commission
to reject the idea of placing six-man juries in the district
courts. Aside from consideration of the cost necessary to
establish adequate courthouse facilities to handle juries,
such a move might well result in adding present superior
court problems of congestion to the district courts.

Measures Previously taken.
Two approaches have been taken in an effort to strengthen

the district court system.
The first has been a legislative program of making certain

individual courts full time as individual size and business
warrants. The Boston municipal court and seven district
courts have been made full-time on this basis with justices,
except for specials, prohibited from practising law. It is
obvious that the majority of district courts will never be
of sufficient size to qualify on this basis.

Secondly there has been a policy of alleviating some of the
most troublesome areas of conflict by limiting the practice
of the judges. At present neither special nor presiding jus-
tices may engage in any criminal practice, nor take part in
proceedings in their own courts (except special justices in
the 7 districts having populations of less than 12,000).
In addition, presiding justices may no longer engage in
motor vehicle tort practice, and special justices cannot be
assigned to hear such cases if they are also part of their
private practice. No doubt these limitations have achieved
some success in reducing the conflicts brought about by the
statutory judge-lawyer status. However, the approach is
itself limited. The part-time judges cannot continue to be
paid a part-time salary and constantly have their right to
practice restricted.
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The two measures so far put into practice recognize the
problem created by part-time judges, but will never provide
an adequate solution.

Possible Plans for Full-Time Service.
All district court reorganization plans attempting to solve

the judge-lawyer problem have inevitably fallen into one of
the following types:

1. One obvious approach is to make all presiding justices
full-time. There can be no possible justification for such a
move. District court business is not that large. In a
majority of courts the justice would spend an average of but
a few hours on judicial business; in some, less than an hour.
The financial burden would likewise be tremendous if an
additional 65 judges were paid an adequate full-time salary.
Socially and economically this approach is eliminated.

2. It has then been suggested that all courts where the
business warrants it should be made full-time. This has
been the legislative policy in recent years. The difficulty,
as has been pointed out, is that the great majority of them
are not presently and never will be of a size to qualify. Of
the present 72 district courts, 7 are now full-time. Not more
than a scant half-dozen additional courts could presently be
made full-time if the judges were restricted to business in
their own courts.

3. Still another suggestion repeatedly offered is that a
consolidation of courts be effectuated by abolishing a number
of smaller courts. Doubtless it is true that modern trans-
portation has made possible a more effective distribution of
courts. It is equally true that in those cities and towns which
now have district courts there exists a strong local desire to
keep them. The Commission is of the opinion that for the
time all present courts should be kept. It seems wiser to
have court held at customary places with the judges visiting
the smaller courts on a circuit basis rather than to force
litigants, police, witnesses and attorneys to travel to other
larger courts. Problems of transition to a full-time system
are simplified. When the judiciary is on a full-time circuit
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basis and smaller courts are in effect sittings, there will exist
a situation better adapted to deal with the problem of
consolidation.

4. Plans for placing the district courts on a circuit basis
have long been proposed. It is the belief of the Commission
that only such a plan offers hope for a practical long-range
solution, and this has been the basis of our recommendations
above for changes in the present system.

Other States.

Some might notice that in discussing changes in the dis-
trict courts no reference is made to situations in other
States. No jurisdiction outside Massachusetts is looked to
for a model plan. Most States have a variety of minor
courts with overlapping jurisdiction and many judicial
officers being paid on a fee basis. Here we are fortunate in
having basically one type of lower court, and in having all
judges paid on a salary basis. There are no real guides to
look to in other jurisdictions.

At present the only court in Massachusetts limited by
statute to matters dealing with juveniles is the Boston
juvenile court. It consists of one presiding justice and two
special justices, and its jurisdiction covers the same area
as tiiat of the criminal jurisdiction of the Boston municipal
court. In the remainder of the Commonwealth this juris-
diction over juveniles is part of the jurisdiction of the par-
ticular district court in which any such matter arises.

There has been consideration given in the past to the
question of juvenile courts. In principle the Commission
opposes the creation of courts of specialized jurisdiction.
As noted above, most States are endeavoring to alleviate
the many problems created by multiple court systems.
Their creation lends an undesirable rigidity to the judicial
system.

District court jurisdictionin matters dealing with juveniles
not an area that has cried out for change in the same man-

Juvenile Courts and Jurisdiction.
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ner as that involving part-time judges. We believe that for
the present the juvenile problem, from a court viewpoint,
should be left alone.

Conclusion.
We have viewed the problem as one at the present chiefly

of instituting a system of full-time judges and strengthening
the organizational side of these courts. We believe that
corollary problems such as the elimination of courts and
integration with other elements of the judicial structure
(particularly aiding the Superior Court to alleviate con-
gestion) must wait until these basic, preliminary reforms
are accomplished. Since the recommended changes, if
accepted, are so sweeping, we have not felt it necessary to
include those relatively minor changes that might be made
in the present system if it were to continue as now con-
stituted.

REPORT ON THE ADMINISTRATION OF CRIMINAL JUSTICE.

In studying the administration of criminal justice we met
with district attorneys, probation officers and criminal
lawyers. The district attorneys of all counties except
Norfolk, and the assistant attorney general in charge of the
criminal division of the Attorney General’s office attended
one of our meetings; the Superior Court probation officers
from all counties except Hampden came to another; and a
group of prominent criminal lawyers attended a third. We
also conferred with the president and secretary of the
District Court Probation Officers Association.

Our main conclusion is that the administration of criminal
justice in the Commonwealth is excellent. All persons with
whom we met shared this view. There is no congestion of
dockets, trials take place promptly and are well conducted.
For this record the courts and the districtattorneys merit the
public’s confidence and approval.

In certain respects, nevertheless, the administration of
criminal justice can be improved. It has come to our
attention that district attorneys occasionally visit a judge
in chambers withou being accompanied by defendant’s
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counsel. That there should never be discussion of a case
under these circumstances hardly needs comment by us.
And, indeed, we know of no case where there has been such
discussion or a claim that such di nussion has taken place.
Visits have consisted only of a greeting to a new judge upon
the opening of a sitting, or a general examination of the size
and character of the trial list. Nonetheless, we believe that
however innocent the unaccompanied visit may be in fact,
the mere closeting of a district attorney alone with a judge
before or during a trial so clouds the legal atmosphere and
causes such uneasiness among defendants and their counsel
that the practice should be discontinued. Let greetings be
extended in full view of every one in open court and let the
list be examined there as well.

Sentencing in completed cases should take place out of the
presence of jurors in other cases. Jurors observing the im-
position of a light sentence in a completed case similar to a
case on which they are then sitting, or on which they may
be called upon to sit, may later vote for a conviction in the
belief that if they are wrong, they are not very wrong, and
that the defendant will, after all, suffer only minor dis-
comfiture. The converse is also true. An acquittal may be
voted because of disagreement with a severe sentence in a
similar case just finished.

We recommend the adoption of a procedure for review by
the court of the status of persons placed on probation.
Where conduct is exemplary, the court should have the
power to reduce the period of probation. The review pro-
cedure, where practicable, should include consultation with
the judge who imposed sentence.

An important element in the administration of criminal
justice is the provision of counsel for indigent defendants
accused of serious crime. The Voluntary Defenders Com-
mittee, Incorporated, a private charitable agency, carries
the bulk of this work in some of the most populous districts
in the- Commonwealth, including Suffolk and Middlesex
counties.

In counties not served by the Voluntary Defenders, mem-
bers of the bar serve as unpaid counsel in the Superior Court
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for needy defendants upon appointment by the court. This
is a responsibility which the members of the bar are glad
to discharge, for they are officers of the court, but some
problems have developed in the process of assignment which
merit attention. For instance, unless they are assigned well
before a case is called for trial, further delay may be necessary
if assigned counsel are to have sufficient time properly to
prepare the case for trial.

The determination of whether or not a particular de-
fendant’s financial situation warrants the furnishing of
counsel without fee is difficult for the court to decide. Before
counsel are assigned, we recommend that the defendant be
required to make a sworn statement as to his financial need,
and that this be checked with the probation officer by the
court.

At the present time a copy of a probation officer’s con-
fidential background report of a defendant is not given to
the defendant, although a copy is furnished to the district
attorney on request. We disapprove this practice and recom-
mend its revision to the extent of requiring that the de-
fendant be given a copy of the report if the district attorney
has first requested one for himself.

The low salaries of probation officers and the inequitable
disparities between their salaries and those of other court
officials should not go unnoticed. This is a matter calling
for legislative correction and should be given prompt
attention.

Despite these shortcomings, we wish to repeat our earlier
conclusion that the administration of criminal justice in the
Commonwealth is excellent. Correction of the few matters
mentioned in this report should make it still batter.

Background.

The probate system in Massachusetts consists of one
separate and distinct probate court for each of the State’s
fourteen counties. In two of the counties (Suffolk and
Middlesex) there are 3 judges apiece, five counties (Bristol,

REPORT ON THE PROBATE COURT.
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Essex, Hampden, Norfolk and Worcester) have 2 judges
each, with 1 judge in each of the other seven counties, mak-
ing a total of 23 probate judges. These courts are “of
record”, with superior and general jurisdiction over (1) pro-
bate of wills and administration of estate of deceased
persons; (2) guardianship and conservatorship of minors,
the insane, spendthrifts, the aged and other incompetents;
(3) adoption of children; (4) annulments of marriage and
divorce; and (5) miscellaneous other related matters, such
as change of name by individuals and administration of
trusts.

The probate judges are appointed by the Governor, with
the consent of the Executive Council. As in the case of all
judges in the Commonwealth a probate jurist has life tenure
within the confines of “good behavior.” His salary is fixed
by statute for his particular county, depending upon its size
and population.

There is no over-all chief judge or justice of probate, and
even in the counties with more than one judge the “senior”
judge has no supervisory powers over the other judges, his
primary distinction consisting of the title of “first” judge
and the prominence of having court papers issued in his name.

Each probate court includes a register of probate who is
elected for a six-year term, and who purportedly conducts the
administrative side of the court. However, a great many
proceedings and problems in probate involve mixed ques-
tions of administrative and substantive law sometimes diffi-
cult to discern, which may account at least in part for the
fact that the assistant registers, instead of being chosen by
the register, are appointed by the probate judge (or judges).
The salaries of the register and assistant registers (whose
numbers vary with the volume of court business) are fixed
by statute (for each county) at amounts certain, as con-
trasted with that of the clerks of the Superior and dis-
trict courts whose compensation is based upon a percentage
of the salaries of the judges in their particular court, a cir-
cumstance recently given wide publicity and resulting in
some assistant registers of probate feeling aggrieved at their
less favored position.
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Unlike the Supreme Judicial Court, which was created bjr
the state Constitution, all other courts of the Commonwealth
have been established by acts of the Legislature. Since
their inception in 17<S4 the probate courts have in form and
substance been rooted to the underlying principle that most
individuals can be trusted to meet their commitments.
Under our laws executors, administrators, guardians and
other fiduciaries are expected to assume the responsibility
of performing their duties and then satisfying the court
they have done so by rendering suitable accounts a pro-
cedure directly contrary to the paternalism in vogue in
such States as New York and Florida, where a fiduciary can
hardly make a move without first obtaining the written ap-
proval of the court. This distinction has double significance
when viewed in the light of the fact that practically all mem-
bers of the public at one time or another, in one way or
another, find themselves within the province of the probate
courts, as compared with the relatively few of the populace
who become embroiled in the other courts of the Common-
wealth.

Strung™ of Basic Structure
In “surveying” our probate courts we have the benefit of

some exhaustive work by others. In 1943 Prof. Thomas E.
Atkinson, a national authority in the field, wrote a com-
prehensive article on “The Development of the Massachu-
setts Probate System” which he prefaced with: “According
to present lights its [Massachusetts] law of administration,
while not the most advanced, is certainly representative of
the best in probate procedure” and concluded (at the end
of thirty pages) with: “The Massachusetts probate court
system represents the peculiarly American way of dealing
with the judicial aspects of succession to property.”

Also, in the early 1940’s a committee was appointed under
the auspices of the American Bar Association and the
American Law Institute directed toward the formulation of
a model probate code for submission to the various States.
Professor Atkinson and a colleague of equal stature, Prof.

M. Simes, headed this committee. They were as-
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sisted by prominent judges, lawyers, teachers and librarians,
their labors bearing fruit in 1946 in the form of a “Model
Probate Code ” which has since been adopted by ten or more
States. The Commission has examined this Code and com-
mends it. At the same time, it unhesitatingly adheres to
the basic stability and enduring concepts of our own probate
administration, which so commanded the respect of the
authors of the Model Probate Code as to merit the following
comment in their prologue thereto:

While the probate legislation of the states in which probate codes have
been recently adopted has been generally helpful in this connection
(making up a model probate code), statutes have also sometimes fur-
nished valuable suggestions for the Model Code. This is particularly
true in the case of Massachusetts, where excellent solutions of many
problems were found in well-drafted statutes.

Confirmation nearer home can be supplied by the dean
of Massachusetts probate authorities, Guy Newhall, who in
1953, in a talk before the Bar Associations, later reduced to
writing, said: “You should be thankful that you practice
probate law in Massachusetts under a system which I
believe to be the most simple and efficient in the world.”

The Commonwealth also enjoys an enviable reputation
with respect to its substantive probate law as unfolded
through the decisions of its courts over the past century
and a half. It is common knowledge that the probate
opinions of the Massachusetts Supreme Judicial Court have
been widely cited by jurists in other States and by the
authors of legal treatises. The name of Oliver Wendell
Holmes, whose celebrated career included a span as chief
justice of our Supreme Court, is hardly more renowned than
the names of a dozen other Massachusetts justices who have
been recognized for their unexcelled judicial utterances in
the advancement of sound probate principles.

Defects, and Past and Proposed Remedial Measures
At this point, candor compels an admission that all is not

milk and honey in our probate law as it is administered.
Complaints abound whenever and wherever there are
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lawyers present to voice them. Chief among the reasons for
such dissatisfaction has been the lack of uniformity in pro-
bate procedures as between the various counties, and even
sometimes as between the judges in the same county, to the
extent that too often a vital probate question has been
answered by one county or by one judge in a way wholly
inconsistent with the edicts of a neighboring county or
associate judge in the same county. Jealousy and en-
trenched beliefs are not restricted to personal provocations
and at times overflow into judicial processes, thus adding
materially to the time, trouble and tribute exacted from the
public and the bar in their probate journeyings.

The truth is that the primary problems in probate arc not
practice and procedure, but people. One outstanding lawyer
with over twenty years’ close contact with the probate
courts has commented: “The answer is to have the right
kind of judges, who in turn will appoint the right kind of
assistant registers.” This is further borne out by the ease
in performing any number of tasks in the probate court of a
county where the personal equation has been solved or satis-
factorily submerged as compared with the arduous egg
dances required for the same proceedings in some other
county (under the same statutes) where the opposite is
true.

Official recognition of grumblings and rumblings was given
as far back as 1931 with the creation by the Legislature of an
administrative committee of the probate courts whose
function was “to promote co-ordination in the work of such
courts.” Unfortunately the authority granted was limited
to visitation and advice, which has seriously impaired the
committee’s usefulness, despite the appointment thereto by
the chief justice of the Supreme Judicial Court of outstand-
ing probate jurists whose experience and capabilities were
wasted in words when the power to put such words into
action was lacking.

Support for this statement may be found in the situation
surrounding the more than 150 printed forms used by the
probate courts for petitions, citations, returns of service,
affidavits, motions, fiduciary bonds and like probate direc-
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tional signals. Such forms, as well as the practices behind
them, varied widely between the counties, with the result
that the average member of the bar, though perhaps familiar
with the modus operandi in one county, found himself com-
pletely bogged down if not utterly lost in another. Efforts
by the administrative committee to unify and co-ordinate
such forms as a first step to bringing order out of chaos
proved abortive until in 1951 a special committee was ap-
pointed consisting of two outstanding younger attorneys,
with funds supplied by special act of the Legislature for the
express and limited purpose of codifying such forms. Then
at last the enlightenment of new viewpoints began to dispel
the obscurities in minds which were bent on remaining
closed until they were forced open - a process that has
already consumed four years, and which, though the results
are encouraging, has yet to be brought to a successful con-
clusion.

Variances in the most perfunctory and routine probate
proceedings between the counties became so burdensome in
1948 a committee was appointed by the Boston Bar Asso-
ciation to make recommendations to correct the situation.
The best the committee could bring forth after several years
of deliberations was to suggest that as many as possible of
the variances be published in the association’s bar bulletin
so that its members could meet such practices on even
terms, and with the further thought that their airing might
lead to the taking of remedial steps by the courts them-
selves. The ensuing years have failed to substantiate that
committee’s hopes.

Even the Judicial Council, created in 1924 “for the con-
tinuing study of the organization, rules and methods of pro-
cedure of the judicial system of the Commonwealth” 1 and
composed of the chief justices (or their judicial nominees)
of all the courts, a probate judge, a land court judge, a dis-
trict court judge, and four members of the bar appointed by
the Governor, even this Council’s annual reports of sug-
gested reforms have not always been given the weight to
which they are entitled.

al Laws, e. 221, § 34A.
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This Commission therefore recommends that teeth be
put into the probate administrative committee statute by
patterning it after the District Court Administrative Com-
mittee Act, 1 which in addition to empowering the members
thereof to visit the district courts also vests them with the
authority “to require uniform practices, to prescribe official
forms and blanks and records” and to “superintend” their
keeping, “to regulate the assignments of special justices,”
“to determine the number of simultaneous sessions” in any
district court, “to determine the times for holding criminal
and civil session,” “to require records to be kept” showing
hours of opening and closing court and other information
“in the determination of the nature and volume of, and the
time required to complete all the work done by any of” the
district courts. Fortunately, a well-considered opinion by
the late Chief Justice Rugg in 19232 has dispelled any doubt
as to the constitutionality of this type of statute.

Further Fuel on the Fire.
Congestion as such is almost non-existent in our probate

courts, but there have been complaints that particularly in
the counties with three judges rarely is a judge available in
the afternoon of most business days, and recently in a one-
judge county the present incumbent made up his mind that
the provision in the law for “two sittings” per month re-
quires him to be present on only two days in each month,
regardless of the backlog of cases, contested and otherwise.
These and similar practices are almost impossible to cope
with through any presently constituted judicial authority,
and it sometimes takes an interminably long time for the
light of public opinion to focus itself on such trouble spots
and to apply the heat where it is needed.

Others ol the complaints which have come to this Com-
mission’s attention cover such unrelated (and tempestuous)
subjects as

1. Abuse of the guardian ad litem situation from the intimacies of
the appointment to the extent of the fees.

1 General Laws, c. 218, § 43A (not applicable to the municipal court of the city of Boston).
2 Commonwealth v. Leach, 246 Mass. 464.
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2. Discrimination by certain counties against counsel from other
counties.

3. Favoritism in certain instances accorded small inner circle of lawyers
without apparent regard for admonition as to Caesar’s wife.

4. Courtroom indecorum of certain judges (a problem not confined to
probate courts).

5. “Designations” of judges to sit outside their own counties to fill
merely the convenience of restless impulses and not the urgent
needs of the resident judge.

6. Necessity for counsel personally appearing in distant probate courts
on purely perfunctory matters which in other counties may be
handled by mail.

7. Lack of protection from the cross-fire of certain probate officials and
jurists.

8. Permitting a probate judge to sit for several years after his marked
disability became notorious, utlimately resulting in the undoing by
rehearings, etc., of much of the business transacted during said
period (a problem also not confined to the probate courts).

9. Insistence upon applying general rules to inapplicable special situa-
tions.

10. Inequalities in compensation as between probate court officials and
the salaries of those similarly situated in other courts.

11. Absence of a “head” in counties where there is more than one judge.
12. Injudiciousness in electing registers of probate, some of whom are not

even members of the bar.

Some of the above complaints speak for themselves;
others speak only for isolated situations, as it is within the
personal knowledge of members of this Commission that on
the probate bench are men of dignity and integrity who,
knowing that ability comes best cloaked in humility, con-
duct themselves and their courts in a manner befitting their
high responsibilities.

Items 1 to 9, inclusive, can, it is believed, be alleviated
(if not entirely eliminated) by strengthening the hands of
the administrative committee as previously recommended.
This Commission subscribes to the justice of the grievances
voiced by the registers and assistant registers of probate in
the matter of comparative compensation, and recommends
that No. 10 receive humane and curative treatment in the
next session of the Legislature. No. 11 also deserves the
attention of the General Court, and it is urged that in all
counties where there is more than one probate judge, a
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judge be given the responsibility for the administration of
the court. As for No. 12, this Commission sees no justifica-
tion for the continued election of registers of probate, and
adopts the view that the responsibility for their selection
and appointment be vested in the probate judge or judges
of their respective counties, and that an appropriate con-
stitutional amendment be enacted to this end.

Summary and Conclusion
Looking back, our probate structure has received high

praise from noted authorities, its volumes of decided cases
are regarded as among the most valuable in existence, and
the only pressing problems are superficial ones due prin-
cipally to a lack of supervision over and co-operation among
the tenants of the building and their respective staffs, who
have been permitted to make and maintain conflicting and
inconsistent rules and regulations which have seriously im-
peded the efficient operation of the structure as a whole.
While it is true any one sufficiently aggrieved has a redress
by an appeal to the Supreme Judicial Court, time and the
inexorable law of diminishing returns seldom- permit the
step. Furthermore, appeals of this nature are frowned upon
not only by judicial officialdom and the more elite of pro-
bate society, but also by a legion of others whose views can
best be stated by quoting from Sir Samuel Homily's sage
old clerk who once cautioned his master against similar
misdeeds in these words: “A solicitor’s business depends
upon the good opinion of other lawyers, and no lawyer
could have a good opinion of a man who went about re-
forming abuses when he ought to be profiting by them.”

We deem it not to be the province of this Commission to
conduct a continuing crusade for conformity, but rather to
place the torch and the means for carrying it in the hands
of those whose ability, experience and position make them
the most fit and fitting to undertake the task. It is our
view this can best be accomplished by vesting the adminis-
trative committee of the probate courts with power to en-
force its recommendations, which can be carried out (sub-
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ject to the ultimate authority of the Supreme Judicial
Court) under the Draft Act submitted herewith and in
co-operation with the administrative officer for all the courts,
as proposed by the report on Administration of the Courts.

A Draft Act 1 giving power to the administrative commit-
tee is herewith attached, wherein the words deleted from the
present statute have been so indicated by underlining and
the new material italicized.

The history of the humble birth and unimpressive begin-
nings of what is now the land court, its background, early
immaturities, jurisdictional conflicts and constitutional mis-
givings, followed by a long period of phenomenal growth,
elevating judicial influences and illustrious landmarks can
be found, first, in a special twenty-four page number of the
January, 1949, edition of the Massachusetts Law Quarterly
commemorating the court’s fiftieth anniversary, and second,
in information received from Senior Land Court Judge
John E. Fenton, which graphically portrays the crying need
for -

(1) Three assistant land court engineers,
(2) One deputy land court engineer.

REPORT ON THE LAND COURT.

* General Laws, c. 215, § 30A.

Administrative Committee of the Probate Courts.
There shall be an administrative committee of the probate courts, hereinafter called the com-

mittee, which shall consist of three judges thereof, assigned to service thereonby the chief justice

of the supreme judicial court for such period of time as he may deem advisable. The committee
shall be authorized tovisit any probate court, as a committee or by sub-committee, to recommend
require uniform practice and procedure, to prescribe forms and records and the keeping thereof,
and shall have general advisory powers in relation to such courts of superintendence over all the
probate courts, their registers, assistant registers and other officers and clerks, but except as otherwise
provided by law, shall have no power to appoint any such officers. The committee may regulate the
assignment of the probate judgesiin each county, the sessions and sittings of the judges, the time and
places for holding such sessions and sittings, and mayrequire such records to be kept as may generally
assist tn the determination of the nature and volume and the time required to complete all the work of
such probate courts. To promote co-ordination tn the work of such probate courts in the adminis-
ration of the probate courts the committee may from time to time call conferences of any or all
the judges thereof or of other officials connected therewith, and the traveling expenses of such
judges or officials for attending such conferences, and also the necessary expenses of the members
*of the committee incurred in the performance of their duties as aforesaid, shall, subject to the
approval of the governorand council be paid from the state treasury. The committee shall from
time to time establish forms for annual reports of the work of the several probate courts and
registries of probate; and the several registries of probate shall annually, on or before March
October first prepare and file with the committee uniform reports of the work of said courts and
registries during the preceding fiscal court year (1931, 404, S 1; 1934, 330).
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(3) An additional court officer.
(4) Two additional senior clerk stenographers.
(5) An additional deputy recorder.
(6) Two more permanent employees by promoting two

now temporary junior clerk typists, one of whom
now assists part time as a telephone operator, and

(7) Better equipment.
plus the funds for procuring the above, and substantial
raises for all members of the present staff.

REPORT ON THE SUPREME JUDICIAL COURT, PROCEDURE
AND PRACTICE, RULE-MAKING POWER AND JURY
COMMISSIONERS.

The Supreme Judicial Court is in an excellent position as
to its docket. There is no lag between argument and deci-
sions. At the end of September, 1954, only three cases were
undecided, and at the end of September, 1955, only seven.

Quite properly the tendency has been to relieve this court
of work other than that of strictly appellate character. It
can function with onty five justices as a quorum, although
the case load per justice is thereby increased. The cases
are fewer in number than formerly, although it is said that
they involve more difficult problems. This court is main-
taining the high traditions which belong to it.

We recommend a bill to grant full rule-making power to
the Supreme Judicial Court. Proposals to this effect have
been under consideration in Massachusetts for a number of
years. In 1939 such a bill was recommended by the Gov-
ernor and introduced as Senate, No. 542. It was supported
by the Chambers of Commerce of Boston, Lawrence, Spring-
field, Lynn, Dorchester and New Bedford, and by the Bar
Associations of Massachusetts, of Boston, and of many
other cities and counties. It was recommended by the
Joint Judiciary Committee of the Massachusetts Legisla-
ture and passed the Senate by an almost unanimous vote.
It failed of passage in the House of Representatives in June,
1939.

This proposal is one of the six major points of minimum
and practical standards for state judicial procedures adopted
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by the American Bar Association. A former President of
the Association, Harold J. Gallagher, Esq., has deemed this
“indispensable to the most thoroughgoing and effective
realization” of that Association’s program for removing pop-
ular dissatisfaction with the administration of justice in the
United States. See Gallagher, The American Bar Associa-
tion Program, 287 Annals of the American Academy, May,
1953, page 163.

The courts in Massachusetts need the rule-making power.
As Professor Field has said, “There is no single reform so
vital to the achievement of a fair, efficient and inexpensive
administration of justice as the vesting of full rule-making
power (in Massachusetts) in the courts.” In drafting a pro-
posed bill on this matter to be submitted in 1956, precautions
have been taken to obviate the objections which were urged
against the 1939 bill. See Field, Administration of Justice*
1954 Annual Survey of Massachusetts Law, pages 301-302.

The preliminary draft of the rules will be made by an
Advisory Committee from the bench and bar, as is the in-
variable practice in the exercise of the rule-making power in
this country. Hearings are usually held at which all inter-
terested parties can put their comments and objections, if
any, on record. The court, of course, retains the right to
reject or modify any of the rules thus finally proposed.

A draft act is submitted to inaugurate this essential re-
form. Full protection of the rights of the people of the
Commonwealth has been guaranteed. The substantive
rights of the parties, and the constitutional rights of all
persons, including the right to trial by jury as declared in
Articles XII and XV, are specifically preserved. And in
addition, there is a specific provision preserving the right
of the Legislature to modify or repeal any rule after its
adoption. This is a complete answer to a charge that the
Legislature is being asked to abdicate any of its functions.

We recommend the amendment of chapter 231 of the Gen-
eral Laws to provide for limited oral depositions of parties
before trial in the Superior Court as recommended by the
Judicial Council. It should be obvious that a clarification
of the issues and definite ascertainment of the factual claims
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of the parties will indicate the strength and weakness of
each party’s position and thus invite the disposal of the case
by settlement or otherwise. We believe the use of such
depositions will have such a result.

We recommend a moderate jury fee of $l5. We feel its
requirement will not destroy the right of our citizens to
justice. We feel its passage may be urged more strongly if
the district courts are made more attractive tribunals for
the hearing of matters through the putting of the judges on
full time. It would also tend to more hearings before a
single justice in the Superior Court.

We recommend the continued sitting of district court
judges in misdemeanor cases in the Superior Court and
also in motor tort cases, as now provided by law, with per-
fecting changes, such as provision for allowance of bills of
exceptions.

We do not recommend any action at this time on jury
commissioners. We feel that this subject calls for an ex-
tensive study beyond the available time and facilities of
your Commission.

We do not favor juries of six for district courts. Such
would invite congestion in these courts, would tend to dis-
courage rather than encourage single justice hearings, and
place a burden upon the counties for physical changes in
court buildings which seems unwarranted.

We would like to refer to the successful operation of the
auditor system in the 1935-1942 period. Power to appoint
auditors is presently in the court and needs no additional

pve consideration to resump-legislation. The court might
tion of the 1935-1942 practice

auditors can, as it did whenWe believe that the use of
resorted to before, assist in cleaning up the existing Superior

satisfied, however, that this
solution to the problem. We

Court backlog. We are not
practice is the best long-term
have considered other possibilities, such as requiring trial in
the district courts of motor vehicle cases involving small
sums, even though the constitutional right to jury trial
would necessitate an opportunity for a re-trial in the Supe-
rior Court. The risk of a multitude of such re-trials might
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be lessened by giving the district court’s decision the status
of an auditor’s report, by making reasonable regulations
with reference to costs, or otherwise. We recommend fur-
ther study by the Judicial Council of possible means of
temming the inflow of jury case

DRAFT ACT ON RULE-MAKINC
Section 1. Section 3of chapter 213 of the General Laws,

as amended, is hereby further amended by adding at the
end thereof the following paragraphs:

The supreme judicial court shall have the power to pre-
scribe, by general rules, the forms of process, writs, plead-
ings and motions, and the rules of pleading, practice and
procedure, in civil and criminal cases and proceedings in all
the courts of the commonwealth.

Such rules shall not abridge, enlarge or modify any sub-
stantive right, and shall preserve the rights of all persons as
declared by the Constitution of the commonwealth, includ-
ing the right of trial by jury as declared in Articles XII and
XV thereof.

Before any such rules are adopted the supreme judicial
court shall appoint an advisory committee consisting of rep-
resentatives of the relevant courts and at least eight mem-
bers of the bar of the commonwealth, to assist the court in
considering and preparing such rules as it may adopt. Be-
fore any such rule is adopted by it, the supreme judicial
court shall make public copies of the proposed rule for the
consideration of the bench and bar and people of the com-
monwealth, and give due consideration to such suggestions
as They may submit to it. No rule adopted pursuant to
this section shall be effective less than sixty days after its
promulgation by the court.

Nothing in this section shall in any way supersede or re-
peal any rule heretofore prescribed by any court of the
commonwealth, or limit the power of any such court to
make and amend its rules, except in so far as they are in
conflict with general rules prescribed by the supremejudicial
court under this section.
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All present laws relating to the forms of process, writs,
pleadings and motions, and to pleading, practice and pro-
cedure, shall be effective as rules of court until modified or
superseded by subsequent rule of the supreme judicial court,
and upon the effective date of any rule adopted pursuant to
this section such laws, in so far as they are in conflict there-
with, shall thereafter be of no further force and effect.

Section 2. This act shall not abridge the right of the
general court to enact, modify or repeal any statute, or
modify or repeal any rule of the supreme judicial court
adopted pursuant thereto.

Since the initial preparation of this report, the Superior
Court, under the leadership of Chief Justice Reardon, has
begun to carry out an extensive program designed to relieve
the problem of congestion. We heartily commend these
efforts. Many of the steps now being taken by the court
are discussed and recommended in this report, and we urge
they be followed through. In our judgment the measures
which would be most helpful include the following:

First. Restoration in the Superior Court of the ex-
cellent pre-trial conference procedures and practice which
began in 1935, but which today, by general admission, have
lapsed into ineffectiveness.

Second. Establishment of a $l5 jury fee
Third. Extension, where applicable, to the rest of the

Commonwealth, of the conciliation procedures now used in
the Superior Court in Berkshire County, as well as in other
jurisdictions in the United States.

Fourth. Denial of a pension to future judges who fail
to resign within thirty days after having completed ten
years of service and having attained the age of seventy.
Judges appointed after their sixtieth birthday could resign
with a pension within thirty days after completion of ten
years’ service.

Fifth. Provisions for limited oral depositions before
trial in the Superior Court.

REPORT ON THE INTERNAL OPERATION OF THE COURTS.



HOUSE— No. 2620. [Feb,92

Sixth. Revision of rules of procedure under section 147
of chapter 231 of the General Laws, making it clear that the
Superior Court has the power to regulate procedure in law
cases, as it has done in equity cases.

Seventh. An appeal to the bar, and to their clients
as, particularly, in the case of insurance companies —to
co-operate in various practical measures and policies which
will help to reduce congestion.

We recognize that other recommendations of the Com-
mission, in particular for the creation of office of adminis-
trator under the Supreme Judicial Court, should make a
great contribution to the problem of congestion and have a
direct bearing on many of the recommendations we have
listed.

We realize that each of the proposals we have made will
require effective explanation and illustration if they are to
be persuasive with public opinion, the General Court, the
bench and bar. Impatience with congestion is growing in
the Commonwealth. Pressures for far more drastic changes
than we have recommended are forming. For instance, the
demand for transferring motor vehicle tort cases out of the
courts altogether and into administrative tribunals may
well become insistent and irresistible if other measures are
not effective. (An article in the “Saturday Evening Post”
of October 22, 1955, by Samuel H. Hofstadter, Justice of
the New York Supreme Court, presses this position.)

Any analysis of the problem of congestion must start with
the realistic premise that there is a great mass of trivial
litigation constantly finding its way to the dockets of our
populous counties, in which jury trials are claimed in motor
vehicle and other tort actions involving minor personal in-
jury or property damage. It is highly doubtful that most
of the litigants involved in these cases have a genuine
preference for trial by jury over trial by the court. It is
probable that jury trials are perfunctorily claimed in the
generality of cases by counsel who see in a jury trial either a
hope of getting the emotional maximum from the case, or
as a means of deferring having to try it for a protracted
period of time. Since a jury trial entails a large public
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expense, it is no infringement of constitutional rights to
require of its claimant an additional court fee. The im-
position of a reasonable jury fee is an important part of any
solution of the problem of congested court dockets.

Pre-trial procedure, as currently operated in the Superior
Court, can be greatly strengthened and improved. Such
procedure is adapted to the simplification of issues and the
saving of time in the trial of cases. To a large extent pre-
trial procedure has been currently the victim of the necessity
of processing the mass of litigation with which the Superior
Court is confronted. This necessity has led to the practice
of running pre-trial lists in Suffolk County, with as many as
ten cases set down lor each hour of the court day. Since no
case of any substance can be pre-tried adequately in five
minutes, the result is that the pre-trial session operated with
so heavy an hourly case-load, becomes primarily an assign-
ment session. In this respect it may have some useful func-
tion in stabilizing trial lists, but its more basic function of
crystallizing the basic issues in the litigation becomes
thwarted. The present pre-trial procedure might well be
altered so as to require trial counsel for both parties, in ad-
vance of pre-trial, to confer together on the case; to come
to court, each with a prepared written memorandum setting
forth the position which each counsel has taken in this pre-
liminary conference; and then to be ready to stipulate at
the pre-trial hearing on a great number of primary matters
whose proof unduly extends the time of trial. It is impossible
to catalogue an entire list of such matters. It would be
helpful if counsel in most tort cases involving personal
injuries, or property damage, would make a binding stipula-
tion at pre-trial as to the monetary value of damage to
property; the period of total or partial disability of an in-
jured person; the amount of his or her average weekly
earnings prior to the accident and employers’ records per-
tinent thereto; the amount of hospital and doctors’ bills;
and the substance of actuarial testimony where a claim is
made of permanent disability. To make the pre-trial
system work, not only as a means of stabilizing trial lists but
also as a vehicle for the clarification of issues and the ex-
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ploration of settlement possibilities, may require the use of
more than one pre-trial session in counties where dockets
are presently congested.

At the present time there is competition between the
courts in Suffolk, Middlesex and Norfolk Counties in the
assigning of trial counsel to trial dates. Mr. Ais reached
on a case in Suffolk County and shortly before the case is
to be tried he empanels a jury in Middlesex or Norfolk
County. This situation makes for a good deal of confusion
in the running of trial lists. An attempt might be made to
cure it by having trial lists for Middlesex, Norfolk and
Suffolk counties operated under one central control. Cer-
tainly the geographical proximity of the Middlesex Superior
Court to Suffolk makes it feasible to operate trial lists in
both those counties from one central headquarters. In this
way counsel whose conflicting engagements between various
counties could be assigned for specific trials in a particular
county, and the trial list in the other county arranged so as
to call on him when his other engagements are completed.

Again, in Suffolk County where the jury pool system is
now invoked, and jurors are no longer summoned to a par-
ticular session, the distinction between jury and jury-waived
sessions might well be obliterated. Counsel thus given their
choice of trying a particular case jury-waived before any
one of six to ten justices would probably waive juries, and
this in turn would expedite the operation of the trial lists.

The liberal granting of trial postponements as a result of
the observance of professional amenities between opposing
counsel could be greatly curtailed. Counsel whose case was
reached for trial and who sought a postponement might well
be required either to have his client present in court when
he requested the postponement, or to have a formal written
acknowledgment from his client, setting forth the client’s
knowledge of the requested postponement. In this way it
could be speedily determined whether litigants are really as
troubled by delays in litigation as they are commonly imag-
ined to be.
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Vv HAT IS THE CONGESTION PROBLEM?
Other reports of the Commission have brought out the

fact that only in the Superior Court is there any substantial
problem of congestion. We present in an Appendix verified
figures showing how the civil business of the Superior Court
has grown in recent decades, how in a substantial proportion
of jury-claimed cases the recovery is less than it costs the
Commonwealth to hold the trial, how the pre-trial system
in Massachusetts has broken dowm in contrast to its opera-
tion in 1935-38, and other pertinent facts. These figures
shed great light on the problem of congestion.

Much more could be about the actual conditions
of congestion in the Superior Court, where in Worcester
County in May, 1955, it took a litigant no less than forty-
six months to obtain a jury trial for his cause, the worst
condition in courts of this jurisdiction in the entire United
States. In Suffolk the time was thirty-one months and in
Springfield twenty-seven months. The time factor is, of
course, of real importance in the administration of justice.
Excessive delay may well result in a denial of justice.

Such delay certainly results in diminishing public confi-
dence in the courts, in the legal system, and indeed, in all
government. These are dangers which cannot readily be
ignored in times like the present.

We believe there are three major avenues of approach to
the challenge of congestion: What can be done before cases
reach the Superior Court; What can be done in an improved
pre-trial procedure; and, What can be done in more effec-
tive internal operation of the Superior Court?

A citizen, facing the need for civil litigation, and his
counsel find numerous opportunities to settle cases equi-
tably all along the way, and especially before the case
reaches the docket or comes to trial. The administration
of justice should encourage such settlements without seek-
ing arbitrarily to force them.

SUPPLEMENTAL REPORT ON THE INTERNAL OPERATION
OF THE COURTS.
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One of the first decisions a litigant and his counsel face
is whether they will seek justice in the Superior Court with
or without a jury, or in the district court.

The recent re-enactment of the Fielding Act requires that
automobile accident cases be commenced in a district court.
But in this, as in other cases, it is possible with a minimum
of expense and formality to remove a case to the Superior
Court. It remains to be seen how much effect the Fielding
Act alone will have in enabling the district courts to do
more to relieve congestion in the Superior Court.

The district courts do not have enough work to keep the
judges busy, while the Superior Court is heavily congested.
Therefore an early question to be faced in seeking to cope
with congestion is whether or not the district courts can be
made sufficiently useful to the litigant to draw in more of
the cases now going to the Superior Court.

The recommendations of this Commission on the district
courts ought to do much to render justice more effective and
attractive at the lower level for a certain type of cases. A

large amount of business is transacted in the district
courts as it is: 57,000 civil entries in 1953-54 and 67,000

x 1954-55. These figures do not indicate a lack of public
confidence in the district courts. With the enhancement of
stature and experience which the attainment of full-time
judges recommend elsewhere in the Commission’s report
ought to bring about, there are reasons to believe that the
district courts may make a valuable contribution to the
relief of congestion in the Superior Court. However, we do
not wish to overestimate this factor, for there are clear
limits to what the district courts can do even in terms of
non-jury cases. Nevertheless, anything which can help
these courts to render effective justice will be a useful con-
tribution to the total problem.

The possibility of more extensive use of the district
courts, and the value of jury-waived trials in the Superior
Court, are emphasized by the large percentage of cases
tried in the Superior Court where awards are less than
$5OO. It costs the taxpayers of the Commonwealth at
least $5OO to try a case in the Superior Court with a jury.
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To try the case without jury, whether in the district court
or in the Superior Court, would obviously be much cheaper,
particularly since a good judge can try several cases without
jury in the time it takes to try a single case with a jury.

On these points, the figures are eloquent. In the year
ending June 30, 1954, 1,730 civil jury cases were tried
through to a verdict in the Superior Court. Of these the
plaintiff received nothing in 822 cases, less than $2OO in
95 cases, and varying amounts under $5OO in 169 other cases.
This made a total of 1,086 cases, or well more than half the
total 1,730 cases, in which the litigants received less than it
cost the Commonwealth to conduct the trial. In the year
ending June 30, 1955, 1,620 civil jury cases were tried in the
Superior Court, not including the 149 land damage cases
which must be tried in the Superior Court. Of these 1,620
jury trials, the plaintiff received nothing in 777 cases, less
than $2OO in 84 cases, and varying amounts under $5OO in
132 cases. That made 993 cases out of 1,620, again well
over half, in which the public paid more than the losing
party.

We recognize, of course, the constitutional right to a jury
trial enjoyed by each citizen. We recognize, further, that
money awards are only a partial and limited criterion of the
significance of justice. But in all realism and practicality,
would not many of these litigants have done just as well in
the district courts, or in a jury-waived trial in the Superior
Courts? Think of what a saving in money for the taxpayers
and in time for all litigants would have been achieved! We
know the various reasons which impel counsel to enter the
Superior Court and obtain a jury trial. But in such cases
as this majority of all Superior Court jury-tried cases, where
recovery is less than $5OO, is this good thinking on the part
of counsel, and is it a genuine service and economy to his
client, to all the rest of the justice-seeking public, and even
in the long run to counsel himself?

Therefore we emphasize here that part of the Com-
mission’s recommendations which would strengthen the dis-
trict courts. The more they can fairly, effectively and
equitably handle the lesser litigation of the Commonwealth
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the better it will be for the Superior Court. But we know,
as we have said, that there are many cases which could not

lied effectively in the district court
We have recommended a moderate jury fee of $l5. This

proposal points in two directions. To some degree it would
help head the congested traffic toward the district courts.
To a greater degree, perhaps, it would steer litigants toward

iry-waived trial in the Superior Con
The proposal of a moderate jury fee has long been urged

by the Judicial Council, and was earnestly recommended in
two special messages by Governor Herter in 1955. We
believe such a fee would cause litigants or their counsel to
pause before making perfunctory and habitual jury claims.
We definitely do not believe it is “undemocratic” as is
sometimes alleged. We cannot tell what it will do in Massa-
chusetts until we try it.

It is an uncontested fact that many times counsel will
claim a jury trial for reasons which are irrelevant to the
constitutional right of trial by jury. Such reasons may in-
clude the desire to set up a favorable trading situation to
secure a settlement without trial, or merely to postpone the
need for careful preparation of the case for a considerable
period. Claim for jury trial may often be of a most per-
functory character. To the extent that these practices can
be cut down by a moderate jury fee, congestion will be re-
lieved without any jeopardy to constitutional rights. There
is a difference between the constitutional rights of a citizen
and the tactical practices of his counsel. It would seem to
us clear that if the congestion of motor tort cases is not cut
down by various means, the pressure for transferring such
cases to administrative tribunals, as workmen’s compensa-
tion cases were transferred, will grow apace. And so we
emphasize the possibility and desirability of cutting down on
unnecessary and perfunctory claims for jury trial as a real
contribution to solution of the over-all congestion problem.

Considerably akin to jury-waived trial is the practice of
pre-trial conference as it prevailed in Massachusetts from
1935-38, and as it flourishes in various other States today.
Figures in the Appendix are eloquent in their revelation of
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the decline in effective pre-trial since the change in Mr.
Justice Gray’s original order of June, 1935, which no longer
made it necessary for the litigants to be represented at the
pre-trial conference by an attorney having full power to act.

An effective pre-trial system was demonstrated in Boston
recently before a representative group of lawyers at a dinner
of Suffolk Law School alumni. Clear articles on the subject
have been published recently and important addresses made,
all emphasizing that effective pre-trial practices can dis-
patch the work of the Superior Court at greatly accelerated
speed and with full satisfaction to all parties concerned.

The crux of the problem, as revealed by the figures, is
the change in the court’s rule. The present Rule 58, adopted
in 1938, makes it possible for litigants to be represented by
emissaries of counsel who have little or no power to act.
Up to a point, such agents could do useful work in agreeing
on stipulations which can hardly be disputed but may pro-
duce time-consuming delay in actual trial. Beyond that
point, the presence of counsel having full power to act is
of great importance if the way for settlement is to be ex-
plored fruitfully. At present in Massachusetts, in few cases
indeed do counsel expect to reach agreement at the pre-trial
conference. But in 1935-38 here, and at present elsewhere,
such conferences are ready incubators of settlement. It
will be necessary for able judges to devote more time to
pre-trial conferences than the present practice in Massachu-
setts, but such minutes can save hours at the actual trial
stage. Therefore we urge warmly the restoration of Mr.
Justice Gray’s rule, or its substance, and a vigorous effort
to make pre-trial do its proper work here in Massachusetts
where it once served so effectively to reduce congestion.
Other factors in an effective pre-trial system are discussed
at greater length in our main report on the internal opera-
tion of the courts. This contribution to a total solution
requires no legislation. The whole matter rests within the
authority of the court, and we hope very much the court
will act.
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There are other means by which something like the values
of a pre-trial conference might be achieved. Mr. Samuel P.
Sears, at a meeting of the Commission, proposed that the
fifth week in a term of court, after a jury has been sum-
moned for four weeks, could be devoted to a conciliation
procedure for cases already on the list and others that might
be entered. Some such plan might be well worth experi-
mental trial. The conciliation procedure now under way in
Berkshire County, which we recommend, is another method
which is well worth trying in other counties where circum-
stances permit its operation. Under this plan, which was
approved by the late chief justice of the Superior Court,
referees are appointed by the court to conduct conferences
of parties involved in the suit. Both parties must agree to
the procedure. One merit of the plan is that arbitration is
conducted under the auspices of the court, rather than out-
side the legal system. The number of motor tort cases in
Berkshire County has been appreciably cut by the operation
of the conciliation plan.

The use of auditors is another method to speed up and
sometimes obviate the time-consuming phases of court trial.
The practice of using auditors has a long background in the
Superior Court, and it grew substantially from 1929, under
the impact of motor tort cases, until 1942, when it was prac-
tically discontinued during the drop in entries which marked
the war years. Very recently the use of auditors in motor
vehicle cases has begun again successful!}' in some counties.
When auditors are carefully chosen because of their experi-
ence and capacity, this is a good method of disposing of cases.
As it is under the considered control of the court it may be
used effectively to reduce the number of jury trials. Audi-
tors’ fees are fixed by rule of the court. The mere use of
auditors, however, will not solve the present or future prob-
lems of the court. We recommend the practice and believe
it can be utilized effectively, but its contribution to the total
problem is necessarily limited.

We also recommend support of two procedural changes,
one providing for oral depositions of parties before trial
a form of pre-trial disclosure and the other relating to
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pleading. The purpose of these proposals is to enable the
parties and the court to get at the facts and the undisputed
issues in a case earlier than is now possible. Explanation of
the history and necessity of these changes, which would re-
quire legislation, is well set forth in reports of the Judicial
Council.

These and various other practices are all interesting con-
tributions and doubtless of some value, according to circum-
stances. But we believe no method in this entire area can
compare to a properly operated pre-trial conference, which
Edson B. Sunderland described as “potentially the most
effective instrument for shortening, simplifying, and cheap-
ening civil litigations that ever has been devised.

The Commission has recommended the creation, by legis-
lative act, of an administrator appointed by the Supreme
Judicial Court. We are convinced that better administra-
tive procedure to be expected from the functioning of this
official wall have a marked effect on conditions of congestion
in our courts. We believe, as the Commission has already
pointed out, that the proposed system of administration will
facilitate the more frequent use of powers now vested in the
chief justice of the Superior Court.

An eminent member of the bar wrote the Commission to
express his real and justifiable alarm at the reduction in
numbers of competent trial lawyers. “One could count on
the fingers of his hands,” wrote this attorney, “the number
of lawyers competent to defend an important criminal case
in greater Boston, and the day is approaching when a similar
situation will be true of the civil trial bar. The cause of
this condition is simple. A competent lawyer can make
more money by keeping out of court than he can as a trial
lawyer .... If, as now, we are under the expense of hav-
ing someone constantly in attendance at a call of the list
in Norfolk County, Middlesex County or in some other
county, and who must report at the call and devote an en-
tire day to answering two or three cases, then, of course,
that cost has its impact on the desirability of being the trial
lawyer. . .

. This, coupled with the practice of impanelling
sometimes two and sometimes three juries, with the trial
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lawyers sitting around unable to go elsewhere while waiting
for the first impanelled case to finish trial, and then the sec-
ond impanelled case to finish trial, is a cost to be assessed
against the trial of cases.” Obviously, more considerate and
effective administrative practices are needed.

We have taken notice that there were 21 cases pending
decision for more than four months in the Superior Court
on December 1, 1955, five of which were heard from two to
five years ago. To remedy this highly undesirable situation,
we recommend to the chief justice that in a case where an
associate justice has failed to render a decision within four
months after a hearing was closed, or within such time as
the chief justice has granted an extension under chapter 220,
section 14A, the Chief Justice send to the administrator for
appropriate public notice the number and name of the case,
the name of the justice, and the date the hearing closed.

In our main report on the internal operation of the courts,
with its recommendations, and in this supplemental report,
we believe important facts regarding congestion are set
forth, and a number of recommendations for relief are pro-
posed. As in the beginning, we feel there is no one panacea,
but that with diligent measures here a little, there a little

the problem can be solved. We are emphatically of the
opinion that these measures which strike at the root of con-
gestion should be given a fair trial before the number of
Superior Court judges is increased. Merely to create new
judgeships, we feel, would be a palliative at best, instead of
a cure, and would soon lead to conditions fully as bad as
prevail today. We believe the measures we have proposed
will lead to economy for the Commonwealth (the courts
today cost $14,000,000 a year as against $8,000,000 in 1914)
as well as a saving for litigants and for counsel, will relieve
the harassment under which judges naturally operate in
the face of their steadily worsening calendar, and will help
measurably to restore faith in speedy and effective justice
for all the people.
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Prepared from Tabulated Returns of Clerks of Court in the Thirty-one
Reports of the Judicial Council

Days of
Undisposed Sitting of

nf Snnorfnr
Disposed j Undisposed Sitting of

Entered. of. Tried. } of. SuperiorYear
Court Judges.

23,080 5,20924
30(

27,465 ' 4,642 58,200 4,193^
28,725 20,695 4,606 64,923 4,2!

36,412 I 24,279 4,43;

43,889 4,204 84,269 4,824

18,887 I 3,973 85,443 ! 4,662
57,431 | 3,927 86,154 4,454

35,742 4,068 82,796 4,2:
1934 4 76,083 4,324
[935 !5,022 27,815 3,894 72,817 4,461

23,781 35,307 4,291 62,038 4,543
1937 4,180 51,079 4,287

33,125 4,194 48,741 4,349J
28,741 33,352 3,879 45,981 4,499>

30,455 ! 3,744 ! 45,150 4,5403'1940

941 3,731 ; 45,091 4,213
26,622 27,046 3,455 44,830 4,4361942

1943 3,438 39,628 4,364
15,414 19,792 2,950 35,624 4,083^1944
16,722 19,833 2,659 33,103 3,7661945
20,363 23,206 3,176 30,758 4,089)^940

26,171 20.982 3,154 36,059 4,533;
28,840 23,145 3,277 40,260 4,169

947

948

3,271 47,134 4,4651949
30,115 25,979 3,728 51,394 4,541^
30,056 25,614 3,266 56,328 4,468951

31,587 27,990 3,247 60,043 4,466952
33,060 34,045 3,538 60,445 4,593^

3,946 29,015 3,580 64,027 4,614.01954
32,206 28,951 3,433 67,421 4,3471955
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Exhibit B .

Approximate Time between Date of Entry and Trial of Jury Cases not
Advanced,

July 1, July 1, December l1946. ! 1950. 1955.

Yrs. Mos. ; Yrs. Mos. Yrs. Mos. Yrs. Mos.

4
4i sy2

10

11

3

i wy 11 2

1 4y 9

x
Salem

Original
Removec

1

Lawrence:
Original
Removed

8
3H 1 10 11

Newburypor
Original 4

4H I 1Removed 1 10

lin
Original
Removed 1 1

'ampden:
Original
Removed

1 1 i 4 4
6|l I 4

impsb
Original
Removed 10 1 1 6

Taunton;
Original
Removed

3 2
3 4

New Bedford
Original 3
Removed

Fall River:
Original
Removed
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Exhibit B Concluded.

Approximate Time between Date of Entry and Trial of Jury Cases not
Advanced Concluded.

July 1, December 1,
1950. 1955.

Mos. Yrs. Mos

Middlesex:
Cambridge

Original

Removed
Lowell:

Original

Removed

Norfolk

Removed

Plymouth:
Plymouth

Original
Removed
rockton:
Original
Removed

Suffolk
Original
Hemovei

Worcester
Worcesl

Original
Removed

Fitchburg;
Original
Removed
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Superior Court,
Jury Cases advanced for Trial and tried during the Year ending June 30,

Removed Total Advanced
Cases. Cases Tried.

Middlesex:
Cambridge

Lowell

Norfolk

Plymouth:

Plymouth

Brockton
Suffolk
Worcester ;

Worcester
Fitchburg

Exhibit C .
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EXHI B T T E

al Civil Trials, Superior Court
Civil Tr

All 3,58C
3,33;All kinds

1,120torts, jury

Motor torts, non-ju 207
ital

HOUSE19.50

11327

Motor torts, ju 1,175

Motor torts, non-jury 158
Total ,33:

The cases tried resulted as follows
In the year ending June 30, 1954, 1,730 civil jury cases

■vere tried through to a verdict. Of these, the plaintiff re-
ceived nothing in 822 cases, less than $2OO in 95 cases, and
varying amounts of not more than $5OO in 169 others, a
total of 1,086, or more than half of the 1,730 cases tried at a
public cost of more than $5OO per day.

In the year ending June 30, 1955, 1,620 civil jurycases were
tried (not including 149 land damage cases which must be
brought in the Superior Court). Of these 1,620 jury trials,
the plaintiff received nothing in 777 cases, less than $2OO in
84 cases, and varying amounts not more than $5OO in 132
cases, a total of 993, or more than half of the 1,620 cases
tried at a public cost of more than $5OO per day.




