
HOUSE .... No. 3288

Executive Department
State House, Boston, September 27, 1956.

To the Honorable the House of Representatives.

Under the provisions of Article LIV of the Amendments
to the Constitution I return herewith House Bill No. 3205,
Appendix A, entitled “An Act further regulating the Dis-
tribution and Sale of Publications depicting Crime and
Torture” and recommend the following amendments:

1. Delete the words “or advertises” in the second line on
page 25 of House Bill No. 3205. If I understand the inten-
tion of the proposed legislation, it is to penalize the adver-
tising of the prohibited literature by a dealer or distributor
offering such literature for sale, loan or gift, and not to
penalize an advertising medium such as a newspaper which
carries advertisements placed by a dealer or distributor. It
seems that the words “offers for sale”, in the same line of
the bill, should cover advertising by a dealer or distributor.

2. Delete the word “or” at the end of the eighteenth line
on page 25 of House Bill No. 3205, and substitute therefor
the word “and”. As you know, constitutional objections
to law's of this kind are often based on the vagueness and
indefiniteness of language used to define the crime which
the law' is intended to prevent or punish. Although I have
little doubt that “the vocabulary of the 7th grade or below”,
used in clause (6) of Section 30, is a phrase which has an
accepted meaning in the fields of education and psychology,
it is questionable whether the ow'ner of a corner newsstand
would ordinarily be sufficiently expert in these fields to be
able to protect himself against inadvertent breach of the
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law. Further, while statutes with provisions for prima facie
proof have been held to be constitutional, there must be a
clear relation between the fact found and the fact presumed.
Under this standard there might again be some doubt as to
the validity of clause ( b ) because the phrase regarding vo-
cabulary does not appear to be clearly related to the crime
which is that of offering for sale. It seems to me that this
objection might be overcome if clauses (a) and (h ) were
joined together so that the existence of both situations
rather than one would be prima facie evidence of offering
for sale.

3. Delete or amend the last paragraph of Section 30 on
page 25 of House Bill No. 3205. As now written this para-
graph does not exempt plays or other types of literature
except fiction offered for sale to persons over eighteen. Since
the bill as a whole is intended to affect only sales, loans or
gifts to persons under eighteen, this paragraph would seem
unnecessary, but, if left in the bill, it should be at least as
inclusive as the language describing the prohibited literature.

4. Delete Section 30A of the bill and substitute therefor
the following:

“Section SOA. Any publisher, wholesaler, jobber, or dis-
tributor who sells to any retail dealer in groups or lots any
pamphlet, magazine, comic book, picture, picture book or
ballad, the sale, rental, display for sale, loan, gift, distribu-
tion or offer of sale of which by said retail dealer constitutes
a violation of section thirty, shall be jointly responsible
with said retailer for violation of section thirty unless it
shall appear that the retailer purchased the offending publi-
cation by a written order signed by the retailer specifying
the publication by title.”
As the section is now worded it might subject to penalty
any publisher, wholesaler, jobber or distributor who had
any dealings with a guilty retailer, whether or not he had
sold to that retailer the particular piece of literature in
regard to which the retailer was prosecuted.

5. Add at the end of the bill a severability clause so that
if any of its provisions are held unconstitutional such hold-
ing will not affect or impair the remaining provisions. While
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I feel that this legislation represents an able and conscien-
tious attempt to draft a statute on a subject where tighter
control is needed, it is difficult to forecast the results of any
possible tests of its constitutionality in the Courts.

Respectfully submitted,

CHRISTIAN A. HERTER,
Governor of the Commonwealth.




