No. 99

HOUSE

Cfje Commontuealtl) of sgjassacljusetts

and Taxation,
State Tax Commission
State House, Boston 33, October 28, 1957.

Department of Corporations

To the General Court of Massachusetts.

In compliance with the provisions of section 33 of chapter 30
of the General Laws, there is submitted herewith recommendations or suggestions for legislative action, accompanied by drafts
of bills.
STATE TAX COMMISSION

Joseph

P.

Healey,

Chairman.

John Dane, Jr.
Stephen S. Higgins.

)

HOUSE

)

No. 99.

[Jan.

RECOMMENDATIONS.

Appellate

1. Extension

Tax Board,

Chapter

58A.

of Time for Appealing to Appellate Tax Board.

This proposal makes two changes designed to clarify and make
more equitable the law relating to the rights of taxpayers to appeal to the Appellate Tax Board in the event of a denial by the
State Tax Commission of an application for abatement. No
change is made, however, in the provision relating to the corresponding right of appeal in cases of a denial of an application
for abatement by a board of assessors.
Under the presently existing provisions of chapter 58A, sec-

tion 6, any application for abatement filed with the State Tax
Commission is deemed to be denied if the Commission fails to
act on the same within three months from the time when it was
filed. After such constructive denial the taxpayer has three
months to appeal to the Appellate Tax Board. The only exception to the foregoing rules is in cases when the taxpayer has
given his written consent to the failure of the Commission to act
on his. application within three months from the date of its filing.
The foregoing rules have proved themselves inadequate in
several respects. In the first place, due to the greatly increased
volume of abatement applications, the Commission has found it
impossible to act on any substantial portion within three months
of their filing, with the result that a constantly increasing number of taxpayers have attached consents to their applications.
This means that such applications are kept alive indefinitely.
On the other hand, taxpayers who do not file consents are forced
to the trouble and expense of filing petitions in the Appellate Tax
Board to protect their rights. A second difficulty lies in the fact
that in recent years the time within which applications for abatement can be filed has been greatly extended, Avith the result that
Avhen an application for abatement has not been acted on AA-ithin
three months, and the taxpayer has failed to protect his rights
by appeal to the Board within the succeeding three months’
period, a second application is in many cases filed. This has the
effect of greatly increasing the Avork load of the Commission.
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The first change sought to be made by the present proposal is
to postpone the date on which an application is deemed to be
automatically denied as a result of the failure of the Commission
to act. This has the obvious advantage of providing more time
within which the Commission and the taxpayer may arrive at
a mutually agreeable solution by negotiation without resort to
litigation. Therefore, it is proposed that an application for
abatement shall not be deemed to be denied by mere non-action
of the Commission until the expiration of the period within which
the application could be filed. In order to protect taxpayers who
file their applications at or near the end of the statutory period,
the proposal further provides that in no event will the application be denied until the expiration of three months from the time
of filing. The taxpayer is, however, given the right to treat the
application as having been denied if the Commission fails to act
on it within six months after its filing.
Assessment

2.

4
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of

Local Taxes,

Chapter 59.

Classification of Manufacturing

Corporations.

This proposal seeks to improve the procedure under which the
Commissioner establishes his classification of manufacturing corporations which are entitled to have their machinery exempted
from local taxation pursuant to section 5, clause 16, of chapter 59.
The present pertinent statutory provisions are contained in
section 2 of chapter 58, and require the Commissioner to forward
a classified list of corporations to each Board of Assessors on
January 1 of each year. Compliance with this requirement is
impossible, since the determinative date for classification is
January 1, and once the classification has been made, it takes
a considerable period of time to prepare and have printed the
list of all corporations subject to taxation.
Accordingly, the first change made by the proposal is to postpone from January 1 to April 1 the date for the submission to the
assessors of the Commissioner’s list.
The second change made by the proposal relates to the remedy
provided taxpayers for contesting the Commissioner’s classification. Except in cases where a taxpayer’s classification has been
changed from that which was contained in the prior year’s list,
a taxpayer must have filed with the Commissioner on or before
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January 15 a form requesting classification as a manufacturing
corporation and providing the necessary supporting information,
in order to become entitled to object to the classification contained in the Commissioner’s published list.
Finally, the proposal makes two changes in the provisions of
section 83 of chapter 59. It postpones from the first Monday in
April to July 1 the date on which assessors must file with the
Commissioner the statement of the property of each corporation taxed locally. It further provides that when the automobile excise tax information with respect to a particular vehicle is
received after June 1, the assessors need not return to the Commissioner the statement with regard to such vehicle until one
month after the receipt of such information. The requirement
of the present law that such motor vehicle statements must be
returned by the first Monday in April has proved impossible to
enforce because in many if not most instances the assessors do
not receive the requisite information by that date.

«

3. Provision for Taxation of Interest of Lessees of Property owned
the Federal Government.
This proposal seeks to permit the taxation by cities and towns
of the leasehold interest of persons who have leased land from
the federal government under the provisions of the Wherry Military Housing Act and other similar statutes in cases where permission for such local taxation has been granted by the federal
government. The Supreme Judicial Court of the Commonwealth,
in Squantum Gardens Inc. v. Assessors of Quincy, held that the
relevant provisions of General Laws, chapter 59, prior to the
enactment of chapter 590 of the Acts of 1956 were ineffective to
permit the taxation of the interest of such lessees, and indicated,
although it did not so hold, as the effect of the 1956 legislation
was not in issue in the case, that such legislation was inadequate
to accomplish its desired purpose.

4. Restriction of Exemption of Property of Agricultural Societies.
Under the present law, educational and charitable corporations,
such as schools, colleges and hospitals, are entitled to exemption
only

for so much of the real estate which they own as is occupied
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by them “for the purposes for which they are incorporated.”
Land and buildings leased by such corporations for profit are not
exempt even if the proceeds are used for charitable purposes.
On the other hand, agricultural societies now secure an exemption
for all real estate owned by them, regardless of the uses to which
it is put.
The proposal would place agricultural societies on the same
footing as schools and hospitals so far as their right to real estate tax exemption is concerned.
Collection
Revision

5.

of

Local Taxes,

Chapter 60.

of Schedule of Fees to be paid by Delinquent Taxpayers.

The impact of inflation has rendered the present schedule of
fees for the collection of delinquent taxes, which has remained
unchanged for over thirty years, entirely inadequate to defray
the costs entailed (except in the case of poll taxes where, by the
specific provisions of section 15A of chapter 60, no charge or fee
can be collected).
It is recommended that the following increases be effected:
ation

Demands
Issuance and delivery of warrant
Notice of issuance of warrant

35
50

#1 00

1 00

2 00

$0
....

100

Substitution of State Tax Commission for Commissioner.

6.

Chapter 654 of the Acts of 1953 substituted the State Tax Commission for the Commissioner in many places, but failed to make
this change in section 2A of chapter 60A relating to the motor
vehicle excise.
The purpose of the proposal is to correct this omission.

4

Income Tax, Chapter 62.

7.

Clarification of Deduction for Spouse and Dependents.

Section 6 (h) of chapter 62 relating to the deduction for a
suffers from the dual defects of ambiguity and inequity. It is ambiguous in not specifying whether
a taxpayer, in order to be entitled to the appropriate deduction,
spouse and for dependents
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must be married throughout the year or only at some particular
time during the year, and in not specifying whether a dependent
must be under eighteen throughout the year or only at some particular time during the year. It is also ambiguous in allowing a
dependency deduction for a “foster child,” for which term no
generally accepted definition exists. The present section is inequitable in requiring that a child be living with the taxpayer
during the year if a dependency deduction is to be allowed.
This prevents a father from taking any deduction for children
whom he supports but who are living with their mother pursuant to a court decree.
The proposed clarifying amendment follows, in general, the
comparable provisions of sections 151, 152 and 153 of the federal
internal revenue code insofar as the dependency deductions for
a spouse, parents and children are concerned. However, it does
not grant deductions for certain more distant relatives who qualify
for a deduction under the federal law but not under the present
Massachusetts law. A deduction would be granted, under the
proposal, for a spouse if the parties were married and not legally
separated at the close of the year and the spouse is not the dependent of another taxpayer. The requirement that a child he
living with the taxpayer has been omitted, but the child, to
qualify, must not have reached eighteen prior to the close of the
year. The reference to a “foster child” has been eliminated in
favor of a provision adapted from the federal law so as to grant
a deduction for persons who are members of the taxpayer’s
household, or who, having been members of his household previously, are currently receiving institutional care.

Extension of Time for filing Information Returns.
The proposal changes the date for the filing of all information
returns from March Ito June 1. The date now specified in the
statute has proved unsatisfactory to the persons required to file
such information returns reporting payments of salaries, wages,
interest and dividends, because it grants insufficient time after
the end of the year in which to compile the necessary information.
From the point of view of the Department of Corporations and
Taxation, it is desirable to postpone the receipt of these informa-
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tion returns until the cashiering of the income tax payments due
on April 15 has been completed.

t

9. Provision for Penalty for Failure to file Information Returns.
With the increased use of information returns in enforcement
procedures, the absence of any civil penalty for failure to file
such returns has become a serious loophole. This would be
closed by the present proposal.
Extension of Period for Assessment and Collection of Deficiencies and Provision for Automatic Refund of Overpayments.
The Commissioner, under the present law, may verify a return
and assess an additional tax at any time within three years “from
10.

the last day for filing the return.” This means in practice that
the Commissioner has a shorter period available in the case of a
taxpayer who has filed his return late than in the case of one who
has fulfilled his statutory obligations by filing his return on time.
In order to end this anomalous situation, the proposal amends
section 30 relating to verification and section 37 relating to assessment, so that the three-year period will start to run in each
case on the last date prescribed by the statute for filing the return,
or on the day when the return was actually filed, whichever is
later.

4

The second change which would be made by the proposal is
to permit the Commissioner and the taxpayer to enter into an
agreement extending the time within which the Commissioner
may verify the taxpayer’s returns and assess an additional tax.
The lack of such a provision in the presently existing law compels the Commissioner in many instances to assess an arbitrary
tax if the statute of limitations on assessment is about to expire. Such arbitrary assessments could in many instances be
eliminated, with a consequent saving of time both to the commissioner and to the taxpayer, if a procedure were available permitting the extension of the statute of limitations by agreement.
The proposed procedure parallels that provided in section 6501
(c) (4) of the federal internal revenue code.
The proposal makes a third amendment to section 37 in order
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to clarify the procedure for refunds whenever the Commissioner,
on verification, finds that the taxpayer has overpaid his tax for
a particular year.

11. Provision for Reporting Income on the Installment Method.
The present income tax statute contains no provisions comparable to those appearing in section 453 of the federal internal
revenue code which permit a taxpayer who has sold property on
the installnu nt basis to report the profit ratably as payments are
received. In many cases where only a small down payment has
been received in the first year, the requirement that the seller
pay a tax on the entire indicated gain works a substantial hardship.

Accordingly, the proposal would grant authority to the commission to issue regulations permitting the use of the installment
method in circumstances when it feels that the revenue of the
commonwealth is adequately safeguarded.

of Tax in the Case of Certain Reorganizations.
In contrast with the federal income tax law, the present

12.

Postponement

Massachusetts statute requires the payment of a tax on the paper
profit resulting from exchanges in connection with corporate reorganizations except in the unusual situation where, after the
reorganization, the shareholder has the same interest in the same
assets that he had before the reorganization. The result of this
situation has been to penalize Massachusetts stockholders in
comparison with stockholders living in other States which follow
the federal rule, and to prevent many corporate readjustments
which would greatly benefit the economy of the Commonwealth
and the capacity of Massachusetts business to offer employment
opportunities.

Since this question has been the subject of intensive investigation at the federal level, and since the existing federal mle has
been adopted by the great majority of the States which impose a
personal income tax, this proposal provides that exchanges and
distributions in connection with reorganizations which give rise
to no immediate tax consequences under the federal law shall be
accorded similar treatment in Massachusetts.
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An important feature of the proposal is that the property received in the course of a reorganization takes the cost basis of
the property originally owned, so that in the majoritj' of cases
the tax on the gain is not eliminated, but merely postponed until
such time as the newly acquired property is sold or disposed of.
In this way, a tax is imposed on the stockholder at a time when
he has sold or disposed of his stock and has the money to pay it,
and not at the time when he has a paper profit only.
13. Revision of Basis of Property received as a Result of Certain
Transfers Prior to the Death of the Transferor.

4

The present provisions of the income tax law establishing the
basis for determining gain or loss on the sale of property discriminate in favor of persons who have acquired property by bequest, devise or inheritance and against persons who have irrevocably become entitled to property at a-decedent’s death as
a result of a transaction which took place during the decedent’s
lifetime. While in both types of situations the property is subject to an inheritance tax computed on its value as of the date of
the decedent’s death, persons falling within the former category
are entitled to use the date of death value as their basis, whereas
those falling within the latter category, such as trustees of revocable trusts established during the lifetime of the grantor, must
take as their basis either the basis of the property in the hands
of the grantor or the value at the time of his death, whichever is
lower.
During the recent period of rising prices, this provision has
worked substantial hardship against persons acquiring property
from decedents other than by bequest, devise or inheritance,
even though the property so acquired was just as much subject
to the inheritance tax as if it had been acquired by bequest,
devise or inheritance.
To remedy this inequity, the proposal provides in substance
that wherever property has been acquired from a decedent in a
transaction of the type which is covered by the inheritance tax,
then the basis of such property after the decedent’s death shall
be its value at the time of such death.
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Corporation Excise, Chapter 63.

14.

Provision for a Minimum Excise.

Since the corporation excise is a tax upon the privilege of corporate existence in the case of a domestic corporation and upon
the privilege of corporate activities within the commonwealth in
the case of a foreign corporation, it would seem advisable to prescribe in the statute a small minimum tax applicable in all cases.
The practice of establishing a minimum tax has been adopted in
twenty of the thirty-eight States which have a franchise or excise tax on corporations.

15.

i

Provision for Examination of Corporation Excise Returns by
Representatives of the Federal Internal Revenue Service.

Although permission for representatives of the Federal Internal Revenue Service to inspect income tax returns filed under
chapter 62 was granted by legislation enacted in 1955, no similar
privilege is accorded to representatives of the Internal Revenue
Service with respect to corporate excise returns filed under
chapter 63.
Reciprocity with respect to corporation excise returns would
seem to be particularly desirable in view of the fact that the
Federal Internal Revenue Service supplies important information to the Department of Corporations and Taxation with regard to changes made as a result of audit of federal corporation
tax returns.
Accordingly, the proposal would grant to representatives of
the Federal Internal Revenue Service the same imspection privileges with regard to corporation excise returns that they now
have with regard to individual income tax returns. Provision
is also made for disclosing the contents of a corporation excise
return to the taxpayer filing the same, or his agent. This cannot
be done under the existing law.

16.

Redefinition of Taxable

Corporate Excess.

The present corporation excise tax law permits a deduction in
determining the amount of the corporate excess subject to tax
for the value of bonds of the United States and of the Commonwealth owned by any corporation at the end of its taxable year

%
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and for certain savings bank deposits. No similar deduction is
permitted for corporate funds deposited in other banks or invested in other securities. This condition opens the door to
serious tax avoidance possibilities, and a widespread practice
has developed of making investments in United States and Massachusetts bonds shortly before the end of the taxable year and of
selling such bonds and redepositing the proceeds in banks shortly
after the end of the year.
The proposal would terminate this practice which has been
injurious to the Commonwealth’s revenues by providing that in
the case of such securities acquired after the commencement of
the taxable year and held at the year end, the deduction shall
be prorated on the basis of the number of days the securities in
question have been continuously held by the taxpayer.
Gasoline Tax,

Chapter 64A.

17. Provision for Assessment of Tax on Certain Delinquent Importers of Gasoline.

The proposal makes a technical amendment to the portion of
the gasoline tax law relating to the time when the Commissioner
may make assessments on delinquent unclassified importers.
Meals Tax,

18.

Chapter

648.

Clarification of Method for Suspension of Meals Tax
Registration.

4

Under this proposal, the State Tax Commission is given the
right, similar to that which it now has under the cigarette excise
law, to suspend the registration of any person engaged in serving
taxable meals for failure to comply with the meals tax statute.
Appeal from a decision of the commission to the Appellate Tax
Board is provided for.
Inheritance Tax,

19. Provision

Chapter

65.

for Collection of Unpaid Inheritance Taxes.

Under the personal income and corporation excise taxes, the
Commissioner is given all the remedies provided in chapter sixty
of the General Laws for the collection of taxes on personal prop-

12

HOUSE

No. 99.

[Jan.

erty. However, under the inheritance tax statute, the Commissioner is restricted, in the recovery of unpaid taxes, to an action
of contract brought in the name of the Commonwealth or an information in equity in the Supreme Judicial Court brought by the
Attorney-General at the Commissioner’s relation.
The proposal would give the Commissioner the same remedies
under the inheritance tax law that he has under the other statutes
above referred to.

Substitution of Estate Tax for Present Inheritance Tax.
The present Massachusetts inheritance tax which is levied,
not on the estate of a decedent, but on those who take property
from the decedent and at rates dependent upon the relationship
of such takers to the decedent, and the amount which they take,
has proved to be extremely complex and difficult to administer.
Since future interests are not required to pay the tax until the
interest comes into possession, the Inheritance Tax Bureau must
often keep cases open for several generations.
The proposal which is based upon the recommendations of the
Special Commission on Taxation is designed to replace the present inheritance tax with an estate tax modelled closely after that
imposed by the federal government. Being a single tax on the
entire estate of a decedent due within a short period after the
decedent’s death, it would not only be much simpler to administer than the present inheritance tax, but would greatly expedite the collection bj the Commonwealth of taxes incident to
the transfer of a decedent’s property to his beneficiaries.
The base of the tax is substantially the same as that of the
present inheritance tax. However, no rate schedule is included,
it being the belief of the State Tax Commission that the matter
of tax rates is a policy matter within the sole jurisdiction of the

20.

r

Legislature.

Business
21.

Corporations, Chapter

156.

Technical Correction

This proposal corrects an erroneous cross reference in section 46D (6) (2) of chapter 156 of the General Laws.
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Abandoned Property,

Chapter

200A.

22. Extension of Application of Abandoned Property Law to

of Non-Residents.
The Abandoned Property Law, as presently drawn, provides
Property

f

I

that any intangible personal property held by any person for the
benefit of a person residing or having a place of business in
Massachusetts shall be presumed abandoned unless claimed within
fourteen years. Many Massachusetts corporations presently
have been holding for fourteen years or more large amounts of
unclaimed dividends payable to persons with addresses outside
of Massachusetts which are not covered by the present provisions
of the Abandoned Property Law.
The present proposal would eliminate the requirement that the
record owner of the property be a resident of Massachusetts or
have a place of business here, before property unclaimed for
fourteen years would be presumed to be abandoned. This change
will accomplish two desirable objectives. It will permit corporations and trustees for liquidated corporations to terminate their
responsibility for dividends unclaimed for fourteen years by turning them over to the Commonwealth. By the same token, it will
increase the revenue which the Commonwealth derives from the
Abandoned Property Law.
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