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REPORT OF THE SPECIAL COMMISSION ESTABLISHED
TO MAKE AN INVESTIGATION UNDER CHAPTER 111
OF THE RESOLVES OF 1957.

January 23, 1958

the Honorable Senate and House of Representatives.
The special commission established by and under chapter 111 of

the Resolves of 1957, having investigated and studied the matters
therein set forth relating to the Franklin Foundation and the
Franklin Technical Institute, does hereby report the following re-
sults, together with its recommendations, and does herein submit
the following draft of legislation to carry such recommendations
into effect.

Pursuant to the adoption of the Resolve creating the Commis-
sion, chapter 111 of the Resolves of 1957, the President of the Sen-
ate designated as the Senate members, John E. Powers of Boston
and John E. Yerxa of Boston; the Speaker of the House of Repre-
sentatives designated the following theree members of the House:
Representative John J. Cavanaugh of Holyoke, Representative
Harry Della Russo of Revere, and Representative Joseph D. Saul-
nier of New Bedford; His Excellency the Governor designated Mr.
Harry J. Blake of Boston, Mr. Erwin D. Canham of Boston, Mr.
Joseph A. DeMambro of Boston, and George F. Mahoney, Esq., of
Boston; and his honor the mayor of Boston designated Lenahan
O’Connell, Esq., of Boston and R. Gaynor Wellings, Esq., of Boston.

The members of the Commission met and organized with Senator
John E. Powers as chairman and Harry L. Lynch, Esq., as secretary.

Under a codicil to the will of Benjamin Franklin (a copy of which
has been attached hereto as Exhibit A), who died on April 17, 1790,
•d certain sum of money, known as the Franklin Fund, was given to

*the town of Boston. The managers of that fund were directed by
the testator to make loans of the fund “upon Interest at five per
cent per Annum to such young married artificers, under the Age
of twenty-five years, as have served an Apprenticeship in the said
Town (Boston) ... to assist young married Artificers in setting
up their Business . .

.”. The codicil also provided that “each

Cfre Commontoealtt) of e^asoac^usetts

Borrower shall be obliged to pay with the yearly Interest, one tenth
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part of the principal, which Sums of Principal and Interest so paid
in, shall be again let out to fresh Borrowers.” By this means the
capital of the Franklin Fund was to be increased by the accumu-
lated interest for one hundred years at which time the managers
were to “lay out” a certain portion of such fund “in Public Works

of most general utility to the Inhabitants (of Boston)” and con-
tinue to make loans of the remaining portion of the fund “in the
manner above directed (that is, at interest, to qualified young artifi-
cers) for another hundred Years, . .

.” at which time the codiciM
directs that the Fund be divided in stated amounts between the
city of Boston and the Commonwealth of Massachusetts for such
disposition as each shall see fit to make of its share, Franklin “not
presuming to carry my views farther.”

After the expiration of the first one hundred years, the managers
of the Franklin Fund set aside $322,490.20 and devoted it to the
establishment of an industrial school, now known as the Franklin
Technical Institute, and the remaining sum of $102,455.70 was held
to accumulate for the second one hundred years, and now consti-
tutes the so-called Franklin Fund.

Title to this fund is held by the city of Boston, and the city treas-
urer has custody, although the mar
fund is in the Franklin Foundation

igement and investment of the
which consists of the managers

of the Franklin Fund, incorporated in 1908 (St. 1908, c. 569,
c. 77, St. 1957, c. 119). The

: 30, 1957, was $1,418,058.
amended St. 1927, c. 40, St. 1953
market value of this fund as of Jur

rd impossible to employ the re-As early as about 1815 it was for
maining portion of the Franklin Fund in the making of loans as
prescribed in Franklin’s codicil, and the practice began of placing
some of the fund with the Massachusetts Hospital Life Insurance
Company, and from 1836 to 1931 almost the entire fund was so in-
vested. Since 1931 the fund also has been invested in stocks, bonds
and savings bank deposits, and the income therefrom added to prin-
cipal in order that, as directed in Franklin’s codicil, the capital of
the fund would be increased until the end of the second one hun-
dred years (namely, until 1991) when a part of the fund is to be
subject to the disposition of the people of Boston and the rest to
the disposition of the government of the Commonwealth.

From the above-mentioned terms of Franklin’s codicil it seems
plain that he had two definite objectives in respect to that part of
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the Franklin Fund to be held for the second hundred years, namely:
(1) to benefit certain young married artificers by enabling them to
borrow from the fund, and (2) to increase the fund by adding to it
the interest payable by such borrowers so that at the end of the
second hundred years “if no unfortunate accident has prevented
the operation the sum will be Four Millions and Sixty-one thousand
Pounds Sterling.”

The original idea of Benjamin Franklin to make available t
s“such young married artificers ... as have served an apprentice-
ship” a loan fund on certain conditions has not been effective for
many years. The last loan made by the fund was about one hun-
dred years ago, and the fund is invested in conventional trust in-
vestments. Apprenticeship, as Franklin understood it, disappeared
in our economic life many years ago, and it would now appear that
there is little or no demand from “Young Artificers” for working
capital which is not obtainable from commercial agencies. Accord-
ingly, it is the opinion of this Commission that the mere addition
to the fund by accumulation of interest does not serve the purpose
for which the fund was created or intended by Benjamin Franklin.
Since it is not practicable to “carry his views farther” by making
loans, the Commonwealth and the city of Boston, as the ultimate
beneficiaries, should take steps to put it to work. It would seem
desirable to the Commission to recommend a use of the fund at the
present tune to carry out Franklin’s wish that the fund be “of
Service to many Worthy Characters and useful Citizens.”

Because it has been found impossible to make the loans contem-
plated by Franklin’s codicil, the first of the two foregoing objectives
was necessarily abandoned, and in so far as the fund was created for
that purpose it has failed.

What Franklin would have directed should be done in the event
he could have foreseen such failure is problematical, and it is recog-
nized that such failure does not necessarily prevent the attainment
|3f the second of the two foregoing objectives.

However, inasmuch as the Franklin Technical Institute was es-
tablished with a part of the Franklin Fund after the end of the first
one hundred years of its operation, and is now in dire need of rev-
enues, principally to continue its existence and incidentally to ex-
pand its facilities and services, it is unanimously felt by the mem-
bers of this special commission that the principal of the Franklin
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Fund should now be turned over to the Franklin Foundation for
the use and benefit of the Franklin Technical Institute rather than
be held to increase until 1991 and then be divided between the city
of Boston and the Commonwealth.

From information presented to this Commission, it would appear
that there is a great need to expand our available supply of skilled
technicians in the current race between Soviet Russia and our own
nation in the important field of scientific competition. _

In “Soviet Professional Manpower,” M. H. Trytten, Director or®
the Office of Scientific Personnel, National Research Council, points
out that Russia lays “heavy emphasis on the type of training rep-
resented in America by technical institutes. There are in Russia
on the order of 1,500 such ‘Technicums’ which give a type of in-
struction generally above the high school level.” Russian schools
of this type graduate* about 80,000 students a year in the field of
engineering compared with about 20,000 from schools in the United
States.

Dr. James Killian of Massachusetts Institute of Technology
Red in a recent article

The nation’s technological work requires a broad spectrum of abilities and skills,
ranging from the technician, who does not need a degree, to the creative scientist
or engineer whose education has carried him through the Ph.D. or even post-
doctoral study. Men are in short supply throughout the entire spectrum, but our
greatest current shortages are at the extremes: we need more technicians to back
up the professional scientist and more two-year terminal programs or technical
institutes to train them.

The First Quarterly Report of the Special Commission on Audit
of State Needs stresses the “vital importance to the Massachusetts
economy” of two-year technical institutes and other two-year tech-
nical and engineering programs, and considers it “safe to predict
that at least 100,000 more trained technicians will be needed in the
State by 1970.”

Recognizing the need for expanded training of technicians, it
would appear to the Commission that the use of the Franklin Fund
by the Franklin Technical Institute would be a worthy use in the
light of current benefit to the Commonwealth and Nation and also
bearing in mind what Franklin might desire if he were alive today.

“Franklin Technical Institute, originally called Franklin Union,
now located at Berkeley and Appleton streets in Boston, was opened
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in 1908, the city having been authorized to maintain it by St. 1905,
c. 448. It was established with the first part of the Franklin Fund,
and by St. 1908, c. 569, its management on behalf of the city was
entrusted to the Franklin Foundation. Franklin Technical Insti-
tute offers a two-year training in chemical, mechanical, electrical
and structural engineering leading to the degree of Associate in
Engineering, as well as day programs in such fields as electric wir-
ing, automobile maintenance, and photography. It also operates a

"night school. The Commission visited the school and is impressed
by its facilities and organization. While all its courses of study are
of industrial value, particular mention might be made of its strong
courses in electronics, since so much of the current expansion of
Massachusetts industry, particularly defense industry, is depend-
ent on competence in this field.

From information and evidence presented to the Commission,
two conclusions have resulted from the study of facilities at Frank-
lin Technical Institute.

1. If Franklin Technical Institute is to continue to maintain its
position in the training of technicians, increased funds are presently
needed for instruction and for new equipment and facilities. The
income from tuitions and from the institution’s invested funds,
given mostly by Andrew Carnegie and the estate of James J.
Storrow, are no longer adequate for these needs.

2. It would be possible to increase the student body at this insti-
tution from 300 (exclusive of the night school) to 800 students within
seven years if funds were available to provide for additions to the
existing buildings and equipment at the school, and in the light of
what we have said as to the need for technicians, this Commission
believes that this is highly desirable.

The Commission feels that if this fund were made available to
Franklin Technical Institute, it would be benefiting young people
of our day who would be in much the same relative position as the

I“Young married Artificers” of the time of Benjamin Franklin.
This Commission feels that it is very desirable that the Franklin

Fund be made available for the benefit of Franklin Technical
Institute.

Nevertheless, it is recognized that there are certain problems in-
volved in such action, among which are the following.

1. Would it be legal and proper so to do in view of Franklin’s
direction that the Fund be accumulated until 1991, and then be
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divided between Boston and the Commonwealth. In this connec-
tion it should be noted that the Supreme Judicial Court of Massa-
chusetts in the case of The Franklin Foundation v. City of Boston,
decided in May, 1957, said, “The ultimate purpose of the Franklin
Fund is the accumulation of capital to ‘lay out’ in public works
after the . . . bi-centennial of his death.”

2. Would it be legal and proper so to do in view of section 2 of
the Forty-sixth Amendment to the state Constitution which
giving state funds to private institutions. In connection with thisw

question our attention has been directed to Adams v. Plunkett, 274
Mass. 453, as authority that section 2 of said Article 46 would not
be so violated.

3. Furthermore, the title to the Franklin Fund is in the city of
Boston which also has a legal vested interest in the fund now and
as it shall exist in 1991 when Franklin directed a part of it be dis-
tributed to such city, and although it is felt that the Commonwealth
by appropriate legislation may now release and surrender the legal
vested interest it also has in the fund, it seems that the city of
Boston could not by legislation be deprived of its vested interest
without the voluntary consent of its governing body.

At this point it seems appropriate to state that under our state
Constitution (chapter 3, article 2) each branch of the Legislature is
empowered “to require the opinions of the Justices of the Supreme
Judicial Court, upon important questions of law, and upon solemn
occasions.”

Therefore, in the light of all that has heretofore been said, this
special commission recommends

1. That Senate, No. 180 be amended by striking from the pre-
amble the words ‘ ‘ and public policy requires the termination of the
trust, if lawfully terminable, and the application to the advance-
ment through technical education of such young men of the shares
of the fund distributable to the city of Boston and to the common-
wealth on the trust’s termination.”, and by substituting therefor
the words “and the public interest would be better served by pres-
ently applying the shares of the fund distributable to the city of
Boston and to the Commonwealth on the termination of the trust
to the advancement through technical education of such young men.”

2. That Senate, No. ISO be further amended by striking from
section 1 thereof the words “provided, however, that such pay-
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ment shall not be made unless and until authorized by a decree of
the supreme judicial court.”

(Senate, No. 180 amended as above recommended shall read as
set forth in Exhibit B attached hereto.)

3. That before acting on Senate, No. 180, as so amended, the
Senate adopt an appropriate order for transmission to the justices
of the Supreme Judicial Court requiring their opinions on the legality
and propriety of such legislation.

"

Furthermore, it also seems important to mention that if the
Supreme Judicial Court should for any reason deem such legislation
unlawful or improper, it might well be that that court would, never-
theless, in all the circumstances and considering the plight of the
Franklin Technical Institute, consider it proper that the income
from the Franklin Fund be expended by the managers of the fund
for the benefit of the Institute, or at least that some part thereof be
so expended while the balance is accumulated until 1991. To effect
such use of the income would, it seems, also require legislation be-
cause of the direction of Franklin’s codicil to accumulate the in-
terest from the fund and add it to principal for the ultimate benefit
of the city of Boston and the Commonwealth, which would seem to
have created a vested interest in the income from the fund in both
the city and the Commonwealth that could be divested only by
legislation patterned after Senate, No. ISO. In this connection, it
is further recommended that the order for transmission to the jus-
tices of the Supreme Judicial Court also contain a requisition for
their opinions on the legality and propriety of further legislation in
regard to use of the income from the Franklin Fund, or at least
some part thereof, for the benefit of the Franklin Technical Insti-
tute in the event the justices should hold it unlawful or improper
to use the principal of the Franklin Fund as proposed in Senat
No. 180.

In conclusion, although this Commission favors giving the Frank
llin Technical Institute assistance from the Franklin Fund, if it

can be legally and properly done, and has recommended adoption
of an appropriate order to seek the opinions of the justices of tin
Supreme Judicial Court on the matter, nevertheless, this Commi
sion also recognizes that there may be merit to the matters set
forth in the letter dated January 10, 1958, received from Noel
Morss, Esq., Vice President of the Franklin Foundation.
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Because of the subject matter of said letter, especially the legal
questions raised therein, it is appended hereto as Exhibit C for
study and consideration by the General Court. This is being done
for the reason that the General Court may well find that legal ad-
vice as to the proper method of getting the Supreme Judicial Court
to pass upon the problems involved in making the principal of the
Franklin Fund, or at least the income thereof or some part of such
income, available for the benefit of Franklin Technical Institute,£
should be sought from the office of the Attorney General.

Respectfully submitted,

JOHN E. POWERS,
Chairman

JOHN E. YERXA.
JOHN J. CAVANAUGH.
HARRY DELLA RUSSO.
JOSEPH D. SAULNIER.
LENAHAN O’CONNELL, Esq.
R. GAYNOR WELLINGS, Esq.
HARRY J. BLAKE.
ERWIN D. CANHAM.
JOSEPH A. DeMAMBRO.
GEORGE F. MAHONEY, I
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I, Benjamin Franklin, in the foregoing or annexed last Will and Testament
named, having further considered the same, do think proper to make and publish
the following Codicil or Addition thereto.

It having long been a fixed political opinion of mine, that in a democratical
State, there ought to be no Offices of Profit, for the reasons I had given in an Article
of my drawing in our Constitution, it was my intention when I accepted the Office
of President 1 to devote the appointed Salary to some public Uses, accordingly I
had already before I made my Will in July last, given large Sums of it to Colleges,
Schools, Building of Churches &c and in that Will I bequeathed Two Thousand
Pounds more to the State for the purpose of making Schuylkill navigable: 2 But
understanding since, that such a Sum will do but little toward accomplish such a
Work and that the project is not likely to be undertaken for many Years to come;
and having entertained another Idea, that I hope may be more extensively useful,
I do hereby revoke and annul that Bequest, and direct that the (B. Franklin) cer-
tificates I have for what remains due to me of that Salary be sold towards raising
the Sum of Two thousand Pounds Sterling, to be disposed of as I am now about
to order.

It has been an opinion that he who receives an Estate from his Ancestors, is
nit the same to their Posterity: This
nherited a Shilling from any Ancestor or

under some kind of obligation to tr
Obligation does not lie on me, who neilie on me, who never i
Relation: I shall however, if it is not diminished by some accident before my
Death, leave a considerable Estate among my Descendants and Relations. The
above observation is made merely as some apology to my Family, for my making
Bequests that do not appear to have any immediate relation to their advantage.

I was born in Boston, New England and owe my first instructions in Literature,
to the free Grammar Schools established there: I have therefore already consid-
ered those Schools in my Will. 3 But lam also under obligations to the State of

THE CODICIL OF THE WILL OF BENJAMIN FRANKLIN

Pennsylvania.
2 . Out of the Salary that may remain due to me as President of the State I do give the Sum of Two

Thousand Pounds to my Executors, to be by them, the Survivors or Survivor of them, paid over to such
Person or Persons, as the legislature of this State, by an Act of Assembly shall appoint to receive the
(B. Franklin) same In Trust to he employed for making the River Schuylkill Navigable. . .

.”

3 "... Iwas bom in Boston, New England ,and owe my first Instructions in Literature to the free Gram-
mar Schools established there; 1 therefore give One hundred Pounds Sterling to my Executors to be by
them, the Survivors or Survivor of them, paid over to the Managers or Directors of the free Schools in my

native Town of Boston, to be by them, or those Person or Persons, who shall hare the superintendence and
Management of the said Schools, put out to Interest, and so continued at Interest forever, which Interest
annually shall be 1aid out in Silver Medals, and given as honorary Rewards annually by the Directors of the
said Free Schools for the encouragement of Scholarship in the said Schools, belonging to the said Town, In
such manner as to the Discretion of the Select Men of the said Town shall seem meet.” . . .

Note. (This fund continues to provide the Franklin Medals, which are awarded annually in the Boston
Public Schools.)
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the Massachusetts, for having unasked appointed me formerly their Agent in
England with a handsomeSalary; which continued some years: and altho’ I acci-
dentally lost, in their service, by transmitting Governor Hutchinson’s Letter much
more than the amount of what they gave me, I do not think that ought in the least
to diminish my Gratitude.

I have considered that among Artisans good Apprentices are most likely to make
good Citizens, and having myself been bred to a manual Art Printing, in my
native Town, and afterwards assisted to set up my business in Philadelphia by
kind loan of Money from two Friends there, which was the foundation of my
Fortune, and of all the utility in life that may be ascribed to me, I wish to be
useful even after my Death, if possible, in forming and advancing other young
men that may be serviceable to their Country in both those Towns.

To this End I devote Two thousand Pounds Sterling, which I give, one thou-
sand thereof to the Inhabitants of the Town of Boston, in Massachusetts, and the
other thousand to the Inhabitants of the City of Philadelphia, in Trust to and for
the Uses, Interests and Purposes hereinafter mentioned and declared.

The said sum of One thousand Pounds Sterling, if accepted by the Inhabitants
of the Town of Boston, shall be managed under the direction of the Select Men,
united with the Ministers of the oldest Episcopalian, Congregational and Presby-
terian Churches in that Town; who are to let out the same upon Interest at five
per cent per Annum to such young married artificers, under the Age of twenty-
five years, as have served an Apprenticeship in the said Town; and faithfully ful-
filled the Duties required in their Indentures, so as to obtain a good moral Char-
acter from at least two respectable Citizens, who are willing to become their
Sureties in a Bond with the Applicants for the Repayment of the Monies so lent
with Interest according to the Terms herein (B. Franklin) after prescribed. All
which Bonds are to be taken for Spanish milled Dollars or the value thereof in cur-
rent Gold Coin. And the Managers shall keep a bound Book or Books wherein shall
be entered the Names of those who shall apply and receive the benefit of tills Institu-
tion and of their Sureties, together with the Sums lent, the Dates and other neces-
sary and proper Records, respecting the Business and Concerns of this Institution.
And as these Loans are intended to assist young married Artificers in setting up
their Business, they are to be proportioned by the discretion of the Managers, so
as not to exceed Sixty Pounds Sterling to one Person, nor to be less than Fifteen
Pounds. And if the numbers of Appliers so entitled shall be so large, as that the
sum will not suffice to afford to each as much as might otherwise not be improper,
the proportion to each shall be diminished so as to afford to every one some Assist-
ance. These aids may therefore be small at first; but as the Capital increases by
the accumulated Interest, they will be more ample. And in order to serve as many
as possible in their Turn, as well as to make the Repayment of the principal bor-
rowed more easy, each Borrower shall be obliged to pay with the yearly Interest

le tenth part of the principal, which Sums of Principal and Interest so paid in.
shall be again let out to fresh Borrowers. And as it is presumed that there will
always be found in Boston virtuous and benevolent Citizens willing to bestow a
part of their Time in doing good to the rising Generation by Superintending and
managing this Institution gratis, it is hoped that no part of the Money will at any
time lie dead or be diverted to other purposes, but be continually augmenting by
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the Interest, in which case there may in time be more than the occasions in Boston
shall require and then some may be spared to their Neighboring or other Towns in
the said State of Massachusetts who may desire to have it, such Towns engaging
to pay punctually the Interest and the Portions of the principal annually to the
Inhabitants of the Town of Boston.

If this Plan is executed and succeeds as projected without interruption for one
hundred Years, the Sum will then be one hundred and thirty-one thousand Pounds
of which I would have the Managers of the Donation to the Town of Boston, then
lay out at their discretion one hundred thousand Pounds in Public Works which
may be judged of most general utility to the Inhabitants such as Fortifications,
Bridges Aqueducts, Public Building, Baths, Pavements or whatever may make liv-
ing in the Town more convenient to its People and render it more agreeable to
strangers, resorting thither for Health or a temporary residence. The remaining
thirty-one thousand Pounds, 1 would have continued to be let out on Interest in
the manner above directed for another hundred Years, as I hope it will have been
found that the Institution has had a good effect on the conduct of Youth, and been
of Service to many worthy Characters and useful Citizens. At the end of this
second Term, if no unfortunate accident has prevented the (B. Franklin) operation
the sum will be Four Millions and Sixty one thousand Pounds Sterling, 1 of which
I leave one Million sixty one Thousand Pounds to the Disposition of the Inhabit-
ants of the Town of Boston and Three Millions to the disposition of the Govern-
ment of the State, not presuming to carry my views farther.

All the directions herein given respecting the Disposition and Management of
the Donation to the inhabitants of Boston, I would have observed respecting that
to the Inhabitants of Philadelphia: only as Philadelphia is incorporated, I request
the Corporation of that City to undertake the Management agreeable to the said
Directions and I do hereby vest them with full and ample Powers for that purpose;
and having considered that the covering its Grand Plat with Buildings and Pave-
ments, which carry off most of the Rain and prevent its soaking into the Earth
and renewing and purefying the Springs, whence the Water of the Wells must
gradually grow worse, and in time be unfit for use, as I find has happened in all old
Cities, I recommend that at the end of the first hundred Years, if not donebefore,
the Corporation of the City employ apart of the Hundred thousand Pounds in
bringing by Pipes the Water of Wissachickon Creek into the Town, so as to supply
the Inhabitants which I apprehend may be done without great difficulty, the level
of that Creek being much above that of the City and may be made higher, by a

Dam, I also recommend making the Schuylkill compleately navigable. At the end
of the Second Hundred Years, I would have the disposition of the Four Million
and Sixty one thousand Pounds divided between the Inhabitants of the City of
Philadelphia and the Government of Pennsylvania, in the same manner as herein

abitants of Boston and the Government odirected with respect to that of the I
Massachusetts.

ild take place and begin to operateIt is my desire that this Institut
within one year after my decease; for which purpose due Notice should be pub-
lickly given previous to the expiration of that Year, that those for whose Benefit

January 31, 1929, this portion of the Fund (Franklin Fund, Second Part) amounted to $453,665.70
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this establishment is intended may make their respective applications; And I
hereby direct my Executors, the survivors or survivor of them, within six Months
after my decease, to pay over the said Sum of Two thousand Pounds Sterling, to
such Persons as shall be duly appointed by the Select Men of Boston and the
Corporation of Philadelphia, to receive and take charge of their respective Sums
of One thousand Pounds each, for the Purposes aforesaid.

Considering the accidents to which all human Affairs and Projects are subject
in such a length of Time, I have perhaps too much flattered myself with a vain
Fancy, that these Dispositions, if carried into execution, will be continued without
interruption, and have the Effects proposed: I hope, however, that if the Inhabit-
ants of the two Cities should not think fit to undertake the execution they will at
least accept the offer of these Donations as a Mark of my good-Will, a token of
my Gratitude and a (B. Franklin) Testimony of my earnest desire to be useful to
them even after my departure. I wish indeed that they may both undertake to
endeavour the Execution of the Project: because I think that tho' unforseen Diffi-
culties may arise, expedience will be found to remove them, and the Scheme be
found practicable; If one of them accepts the Money with the Conditions and the
other refuses: my Will then is that both Sums be given to the Inhabitants of the
City accepting the whole: to be applied to the same purposes and under the same
Regulations directed for the separate Parts: and if both refuse, the Money of
course remains in the Mass of my Estate and is to be disposed of therewith ac-
cording to my Will made the seventeenth day of July 1788.

And lastly, it is my desire, that this my present Codicil be annexed to and con-
sidered as part of my last Will and Testament to all Intents and Purposes.

In Witness whereof I have hereunto set my Hand & Seal this twenty third Day
of June, Anno Domini One thousand seven hundred eighty nine.

B. Franklin Ise.

Signed, Sealed, published and delared by the above named Benjamin Franklin
be a Codicil to his last Will & Testament in the Presence of us.

Francis Bailey, aff'd
Thomas Lang, aff’d
Abm. Shoemaker, aff’d
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An Act for the payment to the franklin foundation for the

BENEFIT OP FRANKLIN TECHNICAL INSTITUTE OF THE TRUST
FUND BEQUEATHED BY BENJAMIN FRANKLIN TO THE INHABITANTS
OF THE TOWN OF BOSTON.

1 Whereas, The managers of
2 Benjamin Franklin to the inh
3 have long been unable to form i
4 be serviceable to their country
5 fleers as directed by the testah

the trust fund bequeathed by
abitants of the town of Boston
nd advance young men who may
by making loans to young arti-
>r, and the public interest would

6 be better served by presently applying the shares of the fund
7 distributable to the city of Boston and to the commonwealth on
8 the termination of the trust to the advancement through tech-
-9 nical education of such young men.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. The fund bequeathed by Benjamin Franklin to
2 the inhabitants of the town of Boston in trust and distributable
3 to the city of Boston and the commonwealth on termination of
4 the trust, which fund is now held by the city of Boston, shall be
5 paid over to the Franklin Foundation for the maintenance, ex-
-6 tension or otherwise for the benefit of Franklin Technical Insti-

tute

1 Section 2. This act shall take effect, as to that portion of said
2 fund which is distributable to the city of Boston on termination of
3 the trust, upon its acceptance, during the current year, by ap-
-4 proval of the mayor and by vote of the city council of said city,
5 but not otherwise.
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Noel Mori
HAncock 6-3470

24 Milk Street
BOSTON 9, MASS. January 10, 1958

Hon. John E. Powers, State House, Boston, Massachusetts

Re: The Franklin Foundation
Dear Senator : I understand that the Special Commission is

considering recommending an amended form of last year’s S. 180,
omitting the provision that the payment must be authorized by de-
cree of court, while recommending in its report that the Senate re-
quest the advice of the justices on the constitutionality of the bill.
I feel that this change in the method of attempting to reach the de-
sired result would be unfortunate, and at the suggestion of Senator
Yerxa I am writing this letter to you as chairman of the Commission
to give my reasons for this view.

I am afraid this letter will seem long and technical, but it is diffi-
cult to be brief about this rather complex problem.

Every one seems to agree that the approval of the court for the
proposed action must be obtained. The question is whether it is
better to seek such approval through the device of advice of the
justices to the Senate, or in a judicial proceeding brought to estab-
lish the rights of the Franklin Foundation under such an act after
its enactment.

Let me state at once what is probably obvious, namely, that my
main practical reason for preferring the approach of the original
S. 180 is that it will enable counsel to present all the facts to the
court and to argue the matter formally and fully by briefs and
orally. The bill, of course, depends on the proposition that, con-
struing the intent of the codicil as applied to present conditions,
the purpose for which the testator directed the continuance of the
trust for two hundred years cannot be served by such continuance,
and therefore the state and the city, as the parties to whose dis-
position the fund is left after the termination of the trust, are now
entitled to have the trust terminate and to dispose of the fund.
There are other questions, considerations and arguments, but that
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is the crux of the matter. We believe this is good law, and are rea-
sonably confident that we can so persuade the court, but are not
so overconfident that we consider it safe to forego the opportunity
to present the case fully if it can be helped.

On a request for the advice of t
fore the court with a right to be
cases parties have addressed a le
read such arguments, they do my

e justices, there is no party
leard. I am told that in s une

the justices, but if
take formal notice of them in

their Opinions. In any case there is the world of difference between
an abstract argument so presented and the formal presentation of
the case under claim of right based on the finalized expression of
the will of the Legislature, with the opportunity to answer any
questions at the oral argument.

If the Commission feels that the result to be achieved is a desir-
able one, it would seem well t
court under the most favorable

present the legal questic
ircumstances.

Opinions to a branch of the I
tide II of the Constitution are, ol
has frequently said that it is no
question comes up in a judicial

under chapter 111, Ar-
lourse, only advisory. The court
bound by them, and that if the

proceeding, it will be considered
afresh. In any event, the court will not answer the broad question
whether a statute is constituti lal, but will only answer particular

ality. For these reasons the cityquestions as to its constitutioi
might not be willing to pay ov
supported by a favorable Opink
judicial decree. On the other h
Justices, or even an Opinion nol
unconstitutional, but expressing
considerations, would probably
it might be impossible to revive

;r the money under the act even if
n of the Justices, without an actual

1, an unfavorable Opinion of the
holding the proposed act definitely
doubts or pointing out complicated
kill the bill in the Legislature and

The original form of S. 180 perhaps unusual. Ido not know
that I can point to an enacted statute which provides for testing
its validity in the courts before it takes practical effect, although I
am sure there must have been
action to clarify some right or c
ever, this unusual procedure i;
seems to be a unique problem.

statutes which contemplated legal
rim of the Commonwealth. How-
suggested as an answer to what

We have here a problem of private or probate law, namely, can
this trust be terminated? This must be decided by the court. “It
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is not within the power of the Legislature to terminate a charitable
trust, to change its administration on grounds of expediency, or to
seek to control its disposition under the doctrine of cy pres.”
Opinion of the Justices, 237 Mass. 613 (1921). (A possible excep-
tion to this broad statement exists in this case by reason of the
competence of the Legislature to decide public policy as to the fur
ther accumulation of a charitable trust under the doctrine of Old
field v. Attorney General, 219 Mass. 378, 381, but even in that
regard the application of the expressed policy is probably for the
30urt.) But the question being for the court in its judicial capacity
it cannot be required to tell the Legislature in an advisory opinion
whether the trust is to be terminated. In the Opinion just quoted
the justices, on questions involving the disposition of various chari-
table trusts, asked “to be excused from further consideration of
these matters until they shall have been presented and argued by
counsel in the ordinary course of administration of justice.” (237
Mass, at 618.)

I think, therefore, that no affirmative answer could be obtained
from the justices. What I fear is that they would answer that the
Legislature could not terminate the trust, which would be liable to
be misinterpreted as deciding that the Legislature could not dis-
pose of the fund if the trust is terminable; a technical but a vital
distinction in this matter.

The ordinary request for the advice of the justices deals with
some constitutional question as to the powers of the Legislature.
The validity of the proposed disposition of this fund depends pri-
marily not on any constitutional question as to the interpretation
of the Constitution, but on the interpretation of Franklin’s codicil,
which is not a constitutional question in itself.

While we have a question which can only be answered by the
court in a judicial proceeding, namely, whether the trust can be
terminated, only the Legislative organs of the State and the city
can dispose of the fund if the trust can be terminated, because the
will expressly gives them the disposition of the fund. Hence legis-
lation here proposed in the form of legislation by the State with
concurrence by the city as to its share of the fund —■ is also essen-
tial, if anything is to be done.

Here, then, is the situation created by this unique will. Legislative
action is necessary and court action is necessary. It is respectfully
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submitted that the proposed solution, action by the Legislature
conditioned upon subsequent action by the court, however unique,
is the most appropriate solution of the problem. It is not appro-
priate to request the advice of the justices as to whether the matter
can be handled by the Legislature alone, since judicial action (as
distinguished from advice of the justices to the Legislature) is,
clearly, also called for.

For these reasons the Franklin Foundation hope that your Com-
tiission will recommend legislation following the original scheme of
S. 180 in this regard.

Respectfully,

/s/ Noel Morss,
Vice President, the Franklin Foundation.
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