
HOUSE No. 263
By Mr. Campbell of Cambridge, petition of John A. Daly for legislation to

clarify provisions of law relative to orders of the probate court for support and
decree of desertion and living apart for justifiable cause. Legal Affairs.

In the Year One Thousand Nine Hundred and Fifty-Nine.

An Act to clarify provisions relative to orders for support

AND DECREE Of DESERTION AND LIVING APART FOR JUSTIFIABLE
CAUSE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 209 of the General Laws is hereby
2 amended by striking out section 32, as most recently amended
3 by chapter 136 of the acts of 1938, and inserting in place thereof
4 the following section:
5 Section 32. If a husband fails, without justifiable cause, to
6 provide suitable support for his wife, or deserts her, or if the wife
7 for justifiable cause, is actually living apart from her husband,
8 [or if the husband is deserted by the wife, or is actually living
9 apart from his wife for justifiable cause] the probate court may,

10 upon [his or] her petition, or if [he or] she is insane, upon the pe-
ll tition of the guardian or next friend, prohibit the husband [or
12 wife] from imposing any restraint on [the] her personal liberty
13 [of the other] during such time as the court shall by its order
14 direct or until the further order of the court thereon; and, upon
15 the application of the [husband or] wife or [of] the guardian [of
6 either], the court may make further orders relative to the sup-

-17 port of the wife and the care, custody and maintenance of their
18 minor children, may determine with which of their parents the
19 children or any of them shall remain and may, from time to time,
20 upon a similar application, revise and alter such order or make a
21 new order or decree, as the circumstances of the parents or the
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22 benefit of the children may require. Upon request by the court,
23 state police, local police or probation officers shall make an in-
-24 vestigation in relation to any proceedings hereunder and report
25 to the court. Every such report shall be in writing and shall
26 become part of the records of such proceedings.

1 Section 2. Said chapter 209 is hereby further amended by
2 striking out section 35, as appearing in the Tercentenary Edition,

and inserting in place thereof the following section:
4 Section 35. If a court having jurisdiction has entered a decree (»

5 that a married woman has been deserted by her husband or is
6 living apart from him for justifiable cause, she may convey her
7 real estate in the same manner and with the same effect as if
8 she were sole; and the surviving husband shall not be entitled
9 under section fifteen of chapter one hundred and ninety-one to

10 waive the provisions of a will made by her or to claim such por-
-11 tion of her estate as he would take if she had died intestate, nor
12 shall he be entitled upon her death, if she leaves a will, to his
13 tenancy by curtesy in her estate, as provided in section one of
14 chapter one hundred and eighty-nine. Any decree entered on a
15 petition or application under section thirty-two shall have
16 the effect on property rights set forth in this section,
17 without filing any further or ancillary petition or applica-
-18 tion for such relief, and a decree for support of wife or
19 minor children under section thirty-two shall have the
20 effect of a determination that she is living apart for jus-
-21 tillable cauge.

1 Section 3. Said chapter 209 is hereby further amended by
2 striking out section 36, as so appearing, and inserting in place
3 thereof the following section:
4 Section 36. [A probate court may upon petition of a husband
5 or, if he is insane, of his guardian or next friend, enter a decree
6 that said husband has been deserted by his wife] if a wife des-^7 erts her husband, or if the husband for justifiable cause is*
8 actually living apart from her, the probate court may
9 upon his petition, or if he is insane, of his guardian or

10 next friend, enter a decree that he has been deserted by
11 her or that he is living apart from her for justifiable cause, and
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*

he may thereafter convey his real estate in the same manner and
with the same effect as if he were sole; and in such case [the]
A surviving wife shall not be entitled under section fifteen of
chapter one hundred and ninety-one to waive the provisions of a
will made bj' him or to claim such portion of his estate as she
would take if he had died intestate, nor shall she be entitled upon
his death if he leaves a will, to dower in his estate, as provided in
section one of chapter one hundred and eighty-nine. Section
seventeen of chapter two hundred and eight shall apply to pro-
ceedings upon such petition, so far as applicable. Upon filing
of such petition the court may prohibit the wife from im-
posing any restraint on his personal liberty during such
time as the court may order or until further order of the
court thereon.
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