
No. 216SENATE
To accompany the petition of P. Eugene Casey for legislation to

safeguard the public against the creation or perpetuation of monopolies
and to prohibit unfair and discriminatory practices by which fair and
honest competition is destroyed or prevented. The Judiciary.

In the Year One Thousand Nine Hundred and Thirty-Seven.

An Act to Safeguard the Public against the Creation or

Perpetuation of Monopolies and to Prohibit Unfair
and Discriminatory Practices by which Fair and
Honest Competition is Destroyed or Prevented.

1 Whereas, The deferred operation of this act would
2 tend to defeat its purpose, therefore it is hereby
3 declared to be an emergency law, necessary for the
4 immediate preservation of the public health, safety
5 and convenience.

1 Section 1. Chapter ninety-three of the Gen-
-2 eral Laws is hereby amended by inserting after
3 section seven, as appearing in the Tercentenary
4 Edition, the following new sections: —-

5 Section 7A. It shall be unlawful for any person,
6 firm, or corporation doing business in the common-
-7 wealth and engaged in the production, manufac-

Cf)c Commontoealt!) of o^assacjjusetts

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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ture, distribution or sale of any commodity, or
product, or service or output of a service trade, of
general use or consumption, or the product or serv-
ice of any public utility, with the intent to destroy
the competition of any regular established dealer in
such commodity, product or service, or to prevent
the competition of any person, firm, private cor-
poration, or municipal or other public corporation,
who or which in good faith, intends and attempts
to become such dealer, to discriminate between
different sections, communities or cities or portions
thereof, or between different locations in such sec-

tions, communities, cities or portions thereof in this
commonwealth, by selling or furnishing such com-
modity, product or service at a lower rate in one

section, community or city, or any portion thereof,
or in one location in such section, community, or

city or any portion thereof, than in another after
making allowances for difference, if any, in the
grade or quality, quantity and in the actual cost of
transportation from the point of production, if a

raw product or commodity, or from the point of
manufacture, if a manufactured product or com-

modity. Motion picture films when delivered under
a lease to motion picture houses shall not be deemed
to be a commodity or product of general use, or

consumption, under sections seven A to seven K,
inclusive. Said sections shall not be construed to

prohibit the meeting in good faith of a competitive
rate, or to prevent a reasonable classification of

service by public utilities for the purpose of estab-
lishing rates. The inhibition hereof against locality

discrimination shall embrace any scheme of special
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rebates, collateral contracts or any device of any

nature whereby such discrimination is, in substance
or fact, effected in violation of the spirit and intent
of said sections.
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Section 78. Any person who, either as director,
officer or agent of any firm or corporation or as
agent of any person, violating the provisions of
section seven A to section seven K, inclusive, as-
sists or aids, directly or indirectly, in such violation
shall be responsible therefor equally with the per-
son, firm or corporation for whom or which he acts.
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In the prosecution of any person as officer, direc-
tor or agent, it shall be sufficient to allege and prove
the unlawful intent of the person, firm or corpora-
tion for whom or which he acts.
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Section 7C. It shall be unlawful for any person,
partnership, firm, corporation, joint stock company,
or other association engaged in business within this
commonwealth, to sell, offer for sale or advertise for
sale any article or product, or service or output of a
service trade, at less than the cost thereof to such
vendor, or give, offer to give or advertise the intent
to give away any article or product, or service or
output of a service trade for the purpose of injuring
competitors and destroying competition, and he or
it shall also be guilty of a misdemeanor, and on
conviction thereof shall be subject to the penalties
set out in section seven K for any such act.
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69 The term cost as applied to production is

hereby defined as including the cost of raw ma-
terials, labor and all overhead expenses of the pro-
ducer; and as applied to distribution “cost” shall
mean the invoice or replacement cost, whichever
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is lower, of the article or product to the distributor
and vendor plus the cost of doing business by said
distributor and vendor.
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The “cost of doing business” or “overhead ex-
pense” is defined as all costs of doing business in-
curred in the conduct of such business and must
include without limitation the following items of
expense: labor (including salaries of executives
and officers), rent, interest on borrowed capital,
depreciation, selling cost, maintenance of equip-
ment, delivery costs, credit losses, all types of
licenses, taxes, insurance and advertising.
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Section 7D. In establishing the cost of a given
article or product to the distributor and vendor, the
invoice cost of said article or product purchased at
a forced, bankrupt, closeout sale, or other sale
outside of the ordinary channels of trade may not
be used as a basis for justifying a price lower than
one based upon the replacement cost as of date of
said sale of said article or product replaced through
the ordinary channels of trade, unless said article
or product is kept separate from goods purchased
in the ordinary channels of trade and unless said
article or product is advertised and sold as mer-

chandise purchased at a forced, bankrupt, closeout
sale, or by means other than through the ordinary

channels of trade, and said advertising shall state
the conditions under which said goods were so

purchased, and the quantity of such merchandise
to be sold or offered for sale.
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Section 7E. In any injunction proceeding or in
the prosecution of any person as officer, director or

agent, it shall be sufficient to allege and prove the
unlawful intent of the person, firm or corporation
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for whom or which he acts. Where a particular
trade or industry, of which the person, firm or
corporation complained against is a member, has
an established cost survey for the locality and
vicinity in which the offense is committed, the said
cost survey shall be deemed competent evidence
to be used in proving the costs of the person, firm
or corporation complained against within the pro-
visions of sections seven A to seven K, inclusive.
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Section 7F. The provisions of sections seven C
to seven E, inclusive, shall not apply to any sale
made:

117
118
119
120 (a) In closing out in good faith the owner’s stock

or any part thereof for the purpose of discontinuing
his trade in any such stock or commodity, and in
the case of the sale of seasonal goods or to the bona
fide sale of perishable goods to prevent loss to the
vendor by spoilage or depreciation, provided notice
is given to the public thereof:
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127 (6) When the goods are damaged or deteriorated

in quality, and notice is given to the public thereof;128
129 (c) By an officer acting under the orders of any

court;130
131 (d) In an endeavor made in good faith to meet the

legal prices of a competitor as herein defined selling
the same article or product, or service or output of
a service trade, in the same locality or trade area.
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135 Any person, firm or corporation who performs

woik upon, renovates, alters or improves any per-
sonal property belonging to another person, firm
or corporation, shall be construed to be a vendor
within the meaning of sections seven A to seven K,inclusive.
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141 Section 7G. The secret payment or allowance of
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142 rebates, refunds, commissions, or unearned dis-
counts, whether in the form of money or otherwise,
or secretly extending to certain purchasers special
services or privileges not extended to all purchasers
purchasing upon like terms and conditions, to the
injury of a competitor and where such payment or
allowance tends to destroy competition, is an unfair
trade practice and any person, firm, partnership,
corporation, or association resorting to such trade
practice shall be deemed guilty of a misdemeanor
and on conviction thereof shall be subject to the
penalties set forth in section seven K.
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Section 7H. Upon the third violation of any of
the provisions of sections seven A to seven G, in-
clusive, by any corporation, it shall be the duty of
the attorney general to institute proper suits or

quo warranto proceedings in any court of compe-

tent jurisdiction for the forfeiture of its charter,
rights, franchises or privileges and powers exercised
by such corporation, and to permanently enjoin
it from transacting business in this commonwealth.
If in such action the court shall find that such cor-

poration is violating or has violated any of the pro-

visions of sections seven A to seven K, inclusive, it
may enjoin said corporation from doing business in
this commonwealth permanently or for such time
as the court shall order, or may order the annul-
ment of the charter, or the revocation of the fran-
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chise of such corporation.170
Section 71. Any contract, express or implied,

made by any person, firm, or corporation in vio-
lation of any of the provisions of sections seven A

to seven G, inclusive, is declared to be an illegal
contract and no recovery thereon shall be had.
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176 Section 7J. Any person, firm, private corpora-
-177 tion or municipal or other public corporation, or
178 trade association, may maintain an action to en-
-179 join a continuance of any act or acts in violation
180 of sections seven A to seven G, inclusive, and, if
181 injured thereby, for the recovery of damages. If, in
182 such action, the court shall find that the defendant
183 is violating or has violated any of the provisions of
184 said sections, it shall enjoin the defendant from a
185 continuance thereof. It shall not be necessary that
186 actual damages to the plaintiff be alleged or proved.
187 In addition to such injunctive relief, the plaintiff
188 in said action shall be entitled to recover from the
189 defendant three times the amount of the actual
190 damages, if any, sustained.
191 Section 7K. Any person, firm or corporation,
192 whether as principal, agent, officer or director, for
193 himself, or itself, or for another person, or for any
194 firm or corporation, or any corporation, who or
195 which shall violate any of the provisions of sec-
-196 tions seven A to seven G, inclusive, is guilty of a
197 misdemeanor for each single violation and upon
198 conviction thereof, shall be punished by a fine of
199 not less than one hundred dollars nor more than
200 one thousand dollars, or by imprisonment not ex-
-201 ceeding six months or by both said fine and im-
-202 prisonment.

1 Section 2. If any section, sentence, clause or
2 phrase of this act is for any reason held to be un-
-3 constitutional, such decision shall not affect the
4 validity of the remaining portions of the act. The
5 general court hereby declares that it would have
6 passed this act, and each section, sentence, clause
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7 or phrase thereof, irrespective of the fact that any
8 one or more other sections, sentences, clauses or
9 phrases be declared unconstitutional. The renae-

-10 dies prescribed in this act are cumulative and in
11 addition to the remedies prescribed by any other
12 provision of law.

1 Section 3. The general court declares that the
2 purpose of this act is to safeguard the public against
3 the creation or perpetuation of monopolies and to
4 foster and encourage competition, by prohibiting
5 unfair and discriminatory practices by which fair
6 and honest competition is destroyed or prevented.
7 This act shall be literally construed that its bene-
-8 ficial purposes may be subserved.


