
SENATE No. 342

REPORT OF THE SPECIAL SENATE COM-
MITTEE ON ELECTIONS ON THE PETI-
TION OF EDWARD H. NUTTING THAT
HE BE DECLARED ELECTED AND SEATED
AS THE SENATOR FROM THE THIRD
WORCESTER SENATORIAL DISTRICT.

The Special Committee on Elections, to whom was
referred the petition of Honorable Edward H. Nutting
(Senate, No. 103) that he be declared elected and seated
as the senator from the Third Worcester Senatorial Dis-
trict, submits the following report:

Public hearings were held on four days at which both
parties were present and were also represented by coun-
sel, the petitioner by Frank G. Volpe, Esquire, and
Alfred C. Walton, Esquire, and the sitting member,
Honorable George W. Stanton, by Charles H. McGlue,
Esquire.

The Committee decided to visit the various cities and
towns in the Third Worcester Senatorial District and
examine the protested ballots. We accordingly traveled
to Ashburnham, Athol, Fitchburg, Gardner, Leominster,
Lunenburg, Phillipston, Royalston, Templeton and Win-
chendon.

We found that one hundred and fifteen ballots had
been duly protested in the several cities and towns, and
these ballots were produced by local election officials and
examined by your Committee. In addition to our own
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study of these disputed ballots we had the benefit of
having read into the record by counsel a description of
the several ballots, with comment upon the particular
informalities alleged.

After arguments of counsel at a later hearing and after
further study with careful comparison and analysis of
disputed ballots we have made our decision as to each
of them, and our findings are hereinafter set out.

It should be noted that when we refer to the way a
ballot was “counted”, reference is made to the action
of the registrars of voters at the official recount. When-
ever we refer to the way a ballot was “originally counted”,
reference is made to the action of the election officials at
the election.

The one hundred and fifteen protested ballots may be
grouped as follows:

Nos. 7, 8, 10, 21, 24, 25, 26, 28, 40, 71, 72, 78, 79, 80,
81, 108, 110 and 113 are ballots concerning which pro-
tests were waived during the hearings, and need not be
further considered.

Nos. 4, 5 and 100 were marked outside the squares
provided therefor. Nos. 4 and 5 were marked by a cross
between the name of the candidate, Stanton, and the
party designation. These ballots were uniform in in-
formality, and following the rule in Beauchemin v. Flagg,
229 Mass. 23, we find that both were correctly counted
for Stanton. No. 100 had some marks in the mottled
margin separating the column containing the names of
candidates for senator from the column next on the right,
with the names of candidates for county offices. There
was a cross in this division margin opposite the Stanton
line and an oblique mark opposite the Nutting line. We
cannot determine a clear intent on the part of the voter,
and accordingly find that the ballot was properly counted
as a blank.

No. 70 was protested for an alleged difference in mark
characteristics. We find no such difference and disallow
the protest.



SENATE —No. 342.1937.] 3

No. 20 was marked with a cross in the Stanton square
and a cross in the square below, opposite the blank space,
in which had been pasted a sticker bearing the name of
another person. This voter voted for more persons than
were to be elected, and the ballot was properly counted
a blank.

Nos. 13, 19, 41, 48, 74, 77, 102 and 106 are ballots
with a cross for one candidate and an oblique line or
apparently accidental mark for the other. We find that
each of these ballots was correctly counted for the can-
didate in whose square was placed the cross. Dennett v.
Sullivan, Pub. Doc. 37, p. 40. Brewster v. Sherman, 195
Mass. 222.

Nos. 1, 2, 6, 36, 47, 91, 92, 107, 112 and 115 show an
erasure or obliteration of a cross or mark in one square,
but show a good cross for the other candidate. We find
each of these ballots to have been correctly counted for
the candidate in whose square was the clean cross. Riley
v. Aldrich, Pub. Doc. 37, p. 28.

Nos. 14, 53, 55, 56, 62, 63, 65, 84 and 114 are ballots
marked by a cross, over or connected with which is an-
other mark or marks not amounting to an obliteration.
No. 14, counted for Stanton, and No. 114, for Nutting,
show a good cross with lighter line through the inter-
section. Nos. 55 and 56 for Nutting and Nos. 65 and
84 counted for Stanton have an extra line across one
line of the cross. No. 62, counted for Nutting, has an
extra line running out from the intersection. In each of
these cases we believe the voter intended to vote as his
vote was counted. No. 53, counted for Nutting, and
No. 63, for Stanton, are both marked by a cross appa-
rently made by continuing the second downward stroke
upward across the first line and then down again. These
crosses appear to have been made by two strokes of the
pencil, and we do not find any intent to obliterate the
marking.

Nos. 9, 11, 18, 23, 27, 29, 30, 35, 42, 46, 66, 67, 69, 76,
86, 88, 93, 98, 99 and 101 are marked by a cross in the
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square opposite the blank space below the names of the
candidates. Our Supreme Court has decided in Flanders
v. Roberts, 182 Mass. 524, that these ballots must be
counted as blanks. All excepting the first two were so
counted. Nos. 9 and 11 were counted for Stanton, and
the petitioner’s protest on these two ballots is allowed.
Stanton loses 2; blanks gain 2.

Nos. 15 and 39 are ballots upon which a name was
written, and we find that the name in each instance is
the name of the voter who cast the ballot. G. L. (Ter.
Ed.) c. 54, sec. 80, provides that “Except as authorized
by this chapter, no voter, election officer or other person
shall place on a ballot any mark by which it may be
identified;” and G. L. (Ter. Ed.) c. 56, sec. 31, provides
a penalty for “Whoever, at a primary, caucus or election,
places any distinguishing mark upon his ballot ” In
a recent case, Hall v. Barton, 1935 Advance Sheets, 1273,
our Supreme Court says: “Every implication of the
statutes as to the conduct of elections is that ballots
illegally cast because containing identifying marks con-
trary to the mandate of said sections 80 and 31 should
not be countenanced by being counted.” Both of these
ballots were originally counted blank, and at the recount
were counted for Stanton. We find these to be “identi-
fied” ballots, and further find, under the language in
Hall v. Barton above quoted, that the ballots should not
have been counted for the sitting member. Stanton loses
2; blanks gain 2.

Nos. 17, 37, 45, 50, 57, 58, 68, 73, 83, 85, 103 and 105
are ballots marked by a cross or symbol partly outside
the square. No. 17 shows a sticker in the blank line so
pasted on that the right end overlaps the Stanton line.
The printed line on the ballot shows through the sticker,
and the intersection of the cross is above this line, sepa-
rating the Stanton square from the square below. We
believe the intent of the voter is clear and that this vote
was properly counted for the person whose name is on
the sticker. No. 37 was properly counted a blank, as
the intersection and so much of the cross is below the
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Stanton line as to make it impossible to discover the
intent of the voter. Nos. 50, 83, 85 and 105, counted for
Stanton, might be called borderline cases, but we believe
they should stand as probably showing a sufficiently deal-
intent to vote for the sitting member. Nos. 45, 57, 68
and 73 were counted for Nutting and should stand. No.
58 is marked by a cross filling the entire space of the two
squares opposite both candidates. The intent of the
voter is not clear and the ballot was properly counted a
blank. No. 103, counted for Stanton, has a cross oc-
cupying the greater part of the Nutting square but ex-
tending into the Stanton square slightly and intersecting
there. We are satisfied that this ballot discloses a clear
intent to vote for Nutting. Stanton loses 1; Nutting
gains 1.

Nos. 16, 31, 32, 38, 43, 44, 49, 51, 59, 60, 61, 87, 94,
96 and 104 are ballots marked by a T, Y or V or an im-
perfect cross. No. 38 was counted for Stanton. It is a
Y mark intersecting on the line, the upper half and
greater part of the Y being in the Nutting square. We
find a clear intent of this voter to vote for Nutting. No.
43 was counted blank and is marked by a V, practically
all of which is within the Stanton square. It was origi-
nally counted for Stanton. We have no doubt as to the
intent of this voter to vote for Stanton, and are satisfied
that it should not have been counted blank at the re-
count. None of the other ballots in this group have given
us great difficulty. Stanton loses 1; Nutting gains 1;
Stanton gains 1; blanks lose 1.

Nos. 12, 22, 64, 75, 82, 90, 95, 97 and 111 are ballots
marked by a symbol other than an X, T, Yor V. No. 12
shows such faint and indefinite marking as to furnish no
ground for establishing any clear intent of the voter,
and was properly counted blank. No. 22, counted for
Stanton, is marked by a single oblique line, while the
voter used good crosses in other places. Under the rule
in the case of Dennett v. Sullivan, supra, this ballot should
have been counted blank. Under the same decision, we
allow the protest of the sitting member on No. 90, counted
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for Nutting. This ballot was marked with a single di-
agonal line with a hook at the lower end. The voter
used good crosses in other places. No. 64, counted for
Stanton, is marked with one heavy line which penetrated
the ballot with an indistinct cross line. We believe,
however, that the ballot discloses the intent of the voter.
Nos. 75 and 111 are marked by overlapping and inter-
secting lines which do not produce a good cross, but in
both cases the marking is the same in other places on
the ballot. There is no indication of any attempt at
obliteration and we find a clear intent to vote for Nutting.
Both ballots were so counted. No. 82, counted for
Stanton, is marked by two lines at right angles, which,
if they had intersected, would have formed a T with
oblique upright. Following the decision in the case of
Riley v. Aldrich, supra, we disallow the protest of the
petitioner on this ballot, as the other marks were good
crosses. No. 95, counted for Stanton, was marked by
two curved lines, parallel, not quite joining at the center,
and appearing roughly like the figures 76. This marking
was somewhat uniform throughout the ballot, and we
believe the vote was properly counted. No. 97 was
marked by a check mark for Nutting, this marking be-
ing uniform over the ballot. The decision in Dennett v.
Sullivan, supra, is conclusive on this point and we find
that this ballot was correctly counted for the petitioner.
Stanton loses 1; blanks gain 1; Nutting loses 1; blanks
gain 1.

Nos. 3, 33, 34, 52, 54, 89 and 109 are ballots showing
erasure or obliteration. No. 3 shows a clear erasure of
a marking in the Stanton square. Nos. 33 and 34 have
a cross in the Stanton square and another cross in the
square below opposite the blank space, the crosses being
smudged, so that we cannot be certain as to what the
intent of the voter was. No. 52 shows a cross for Stan-
ton, through the intersection of which is drawn a heavy
line from left to right. No. 54 is marked for Stanton by
a cross to which has been added other lines to destroy
its character as a good cross. No. 89 is marked for Stan-
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ton with a cross the lower part of which has been crossed
again by two prominent lines, producing the effect of a
double cross, the center of which is on the lower line of
the Stanton square. All of these three ballots disclose
other markings which are good crosses. We are unable
to determine the real intent of the voter. These six
ballots were counted for Stanton. We find that they
should have been counted blanks. No. 109 shows the
erasure of a mark in the Nutting square, but notwith-
standing the erasure, a cross therein which is clear cut
and sharply defined. We have no question that the
cross was marked after the erasure. We accordingly
disallow the protest of the sitting member. Stanton
loses 6; blanks gain 6.

It appears that the petitioner was originally declared
to have been elected by a plurality of twenty-three
votes. As a result of the recount the sitting member
was declared to have been elected by a plurality of five
votes, as shown by the following tabulation of the official
returns:

Nutting
Stanton
All othe:

21,68]
21,686

8

Blank 8,508

Total 46,883

We report the following changes in protested ballots:
Stanton loses; blanks gain

Nos. 3 NoNos. 39
9

11
15

52
54
S9

99

33 11
.34

itanton loses; Nutting gain
Nos. 38

103

9
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blanks loseStanton gair

No. 43

blanks gainNutting lose
No. 90

Stanton net loss, 12; Nutting net gain, 1; blanks
net gain, 11.

Giving effect to these changes, the Committee finds
that a corrected tabulation of the vote cast in the Sena-
torial District is as follows:

Nutting
Stanton

21,682
21,674

All otl
Blanks

8

519

Total 16,883

And your Committee finds that at an election held
November 3, 1936, in the Third Worcester Senatorial
District, Edward H. Nutting received 21,682 votes, and
George W. Stanton received 21,674 votes, and that
Edward H. Nutting was elected senator by a plurality
of eight votes.

The Committee therefore recommends the adoption of
the following resolution;

Resolved , That Edward H, Nutting of Leominster was duly elected
senator from the Third Worcester Senatorial District at the election
Held November third, nineteen hundred and thirty-six, and that he
is entitled to and is hereby given the seat now occupied by George W
Stanton.

GEORGE G. MOYSE.
NEWLAND H. HOLMES
ANGIER L. GOODWIN.
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The undersigned, two of the five members of the Special
Committee of the Senate to which was referred the peti-
tion of Edward H. Nutting contesting the seat of Senator
George W. Stanton of the Third Worcester District,
dissent from the report of the majority of the Committee
and submit the following report for acceptance by the
Senate.

The petitioner, Edward H. Nutting, at the completion
of the original count of the ballots, was declared elected
State Senator from the Third Worcester District by a
plurality of twenty-three votes; a recount ensued, after
which the sitting member, George W. Stanton, was
declared elected by a plurality of five votes; whereupon
the said Edward H. Nutting filed the petition that was
referred to this Special Committee, in which, chiefly, he
alleges irregularities in the recount in the cities of Leomin-
ster and Fitchburg, whereby adequate opportunity was
denied for the inspection of the ballots at the recount,
and that in the city of Gardner and the towns of Athol
and Templeton the ballots were not properly counted,
and that in the town of Westminster the recount was
not conducted according to law.

The Committee after its organization went to the
various towns and cities of the Senatorial District con-
cerned and inspected the protested ballots, which had
been identified as protested by the election officials,
except in the city of Leominster, where there were seven
protested ballots, but the City Clerk had arbitrarily
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refused to identify the protested ballots at the time of
the recount, so that the only way that your Committee
can pass judgment upon these seven protested ballots is
to count all the ballots in the city of Leominster, and this
the majority of the Committee refuses to do.

Likewise, although the protested ballots were identified
in the city of Fitchburg, nevertheless, in fairness to the
petitioner, Edward H. Nutting, who in Ward 1, Pre-
cinct A, in that citj r lost twenty votes during the process
of the recount, the ballots should be recounted, at least
in that precinct, and the majority of the Committee also
refuses to count these ballots.

During their tour of inspection the Committee merely
inspected the protested ballots, and made notes thereon
at their pleasure, and listened to comment upon them
by counsel for both the petitioner and the sitting mem-
ber, which was noted by the Committee’s stenographer,
and record thereof made for the use of the Committee.
Neither the protested ballots, nor photostatic copies
thereof, were available for the Committee during its ex-
ecutive sessions, to guide the Committee in passing upon
the decisions of the election officials. It is impossible
for the Committee to pass adequate judgment on the
judgment of the election officials made by them as they
viewed the ballots, guided merely by visualizing the
ballot as they saw it weeks before, and by comment of
attorneys which, in most instances, was not accurate
and naturally biased in favor of their clients. If any of
the decisions of the election officials, who are experi-
enced in passing judgment on protested ballots, are to
be altered by the Committee, it is impossible to under-
stand how the Committee can do this without having
the ballots, or at least photostatic copies of them, before
them when making their decisions. For the Committee,
by such means, to alter the decision of election officials,
and to overturn the will of the voters as expressed by
the recount of the ballots, would, to say the least, arouse
suspicion and distrust by the electorate. For undoubtedly
the public has more faith in the decisions of its disinter-
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ested election officials than in those of any picked com-
mittee of elected office holders.

The petitioner’s alleged irregularities in the town of
Westminster were not substantiated or pressed by the
petitioner.

However, when the Committee visited the town of
Royalston it was disclosed that there were six . absentee
ballots cast in said town in violation of section 59 of
chapter 54 of our General Laws, and yet the majority
members refused by formal vote to investigate the cast-
ing of these six ballots. In view of the fact that the out-
come of this contest hinges on so few votes, just decision
in this case is impossible without adequate investigation
into the matter of the casting and counting of these six
ballots.

The allegations of improper counting by the election
officials in the towns of Athol and Templeton and the
city of Gardner, except in two instances in the town of
Athol which are explained below, are matters concerning,
for the most part, irregular crosses, questionable oblitera-
tions and such, which as stated above can only be ade-
quately passed upon by having the ballots, or photo-
static copies thereof, before the Committee as it renders
its final judgment upon them, and in the absence of
such procedure the decision of the election officials should
stand. Concerning the two instances in the town of
Athol, it is unanimously agreed by the Committee that
two ballots with crosses opposite the blank space below
the name of George W. Stanton should be counted as
blanks, instead of for the said Stanton. This is borne
out by many decisions, as cited in 182 Mass. 524, and
decisions made by the General Court in contested elec-
tion cases.

In the instances of two other disputed ballots (Com-
mittee exhibits Nos. 15 and 39) which were counted for
Stanton, and which the majority of the Committee change
and count as blanks, the law is equally clear that the
decisions of the election officials in counting these two
ballots for Stanton are correct. In a decision rendered
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by Justice Sanderson of the Supreme Judicial Court on
November 23, 1929, in the matter of Beal v. Brown et al.,
the court in substance held; That a word or name so
written on the ballot that it might be found to be a dis-
tinguishing mark in violation of the statute, would not
invalidate the ballot, notwithstanding the penalty to
which the voter may have subjected himself. There is
absolutely nothing to be found in statute law or decisions
in regard to the marking of ballots for the purpose of
identification to substantiate the opinion that such mark-
ing, even though made for the purpose of identifying the
ballots, in any way invalidates or voids the ballot. Hence,
the-decision of the majority invalidating these two ballots
is, therefore, contrary to law and in variance with the
decision of the court on that very point.

Concerning the remaining ballots in dispute among
the Committee, the decisions of the majority in over-
turning the judgment of the election officials are in-
consistent, to say the least, as, for example, in the exhibit
numbered 52 by the Committee in which the mark
against the name of Stanton is an inverted “Y” the
majority members changed the decision of the election
officials and counted it as a blank, but in the exhibit
numbered 87 where the mark opposite the name of
Nutting is likewise an inverted “Y”, the majority mem-
bers in that instance counted the mark as a vote for
Nutting. The minority members consistently are of the
opinion that the decision of the election officials in both
the similar instances should be upheld.

Similarly concerning Committee exhibit numbered
52, where the mark against the Stanton name has one
of the lines of the cross crossed by a double line, and
counted by the election officials for Stanton, the ma-
jority changed that decision and counted it blank, but in
exhibits 53 and 55, where similar crosses are inscribed
against the name of Nutting, and so counted by the
election officials, the majority members in these in-
stances concur with the election officials. The opinions
of the election officials should be upheld in each of these
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instances, and there is absolutely no reason to differen-
tiate these exhibits, and accordingly the decisions of
the majority are inconsistent. These are but charac-
teristic of the decisions of the majority in overturning
the decisions of the election officials.

This matter should not be concerned with the per-
sonal interest of either the petitioner or the sitting mem-
ber, or with political and partisan considerations; such
are either merely consequential or have absolutely no
place in the decisions of the Committee. The issue
here is to ascertain the will of the majority of the voters
of the Third Worcester Senatorial District, and to see
to it that their will is given the effect that our laws and
Constitution provide. To any way set aside that will
as expressed by the results of the recount of the ballots
without first making every possible effort that can rea-
sonably be made to ascertain whether or not that ex-
pression is a correct one, would be to do violence to the
fundamental principles of representative government.
The Committee has not exhausted all reasonable means
to investigate the election of State Senator in the Third
Worcester District, and under such circumstances to de-
cide to overturn the decisions of the voters of that dis-
trict will tend to cause suspicion that the mandate of
the voters is being ruthlessly set aside, and in the inter-
est of the preservation of democratic government the
creation of such a suspicion should be scrupulously
avoided, and especially by the Massachusetts State
Senate.

Furthermore, in spite of the fact that it was called
to the attention of the Committee by petition filed by
the sitting member, George W. Stanton, that in com-
pliance with the provisions of our statutes in accordance
with the provisions governing illegal, improper and in-
correct registration, petitions in proper form were duly
filed contesting the rights of certain persons to vote,
to wit: seventeen persons in the town of Royalston,
sixty-three persons in the town of Phillipston, one hun-
dred and forty-eight persons in the town of Templeton,
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and ninety-six persons in the town of Lunenburg, all
of said towns being in the Third Worcester Senatorial
District, the Committee refused to investigate or
otherwise inquire into these matters, and the sitting
member has reason to believe and alleges that a suffi-
cient number of these three hundred and twenty-one
persons to effect the result of the election, not fully
qualified as voters, were permitted to vote, and thereby
illegally influenced the result of the election.

The minority members of the Committee are of the
opinion that the Committee should not in any way limit
its investigation, and that in order to maintain public
faith in the integrity of our elections these matters should
be adequately investigated, otherwise the public may well
be justified in feeling that the result of the election was
not a fair, legal and honest expression of the will of the
majority of those citizens who under the provisions of
our election laws are duly qualified to cast their ballots.

Therefore, in order that the Senate of the General
Court may properly, adequately and justly pass upon
the election of the member from the Third Worcester
District, it is recommended that its Special Committee
on elections be ordered and directed; —•

1. To summon the ballots so that they may be had for
inspection by the Committee when passing judgment
thereon.

2. That photostatic copies of each ballot in dispute
among the Committee be made for the inspection of the
Committee, and the members of the Senate as well, so
that adequate and honest judgment may be passed
thereon.

3. That all the ballots in the city of Leominster and
in Ward 1, Precinct A, in the city of Fitchburg be re-
counted.

4. To investigate the legality and the validity of the
casting and counting of the six absentee ballots in the
town of Royalston.

5. To adequately investigate the petitions filed in con-
nection with alleged illegal, improper and incorrect regis-
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tration in the towns of Royalston, Phillipston, Temple-
ton and Lunenburg.

6. To otherwise adequately investigate any and all
matters which may have improperly effected the result
of the election concerned.

It is, therefore, accordingly recommended that the
Senate either adopt this order, which is the only course of
action which will result in justice to all, - to the peti-
tioner, to the sitting member, to the members of the
Senate, and above all, to the citizens of the Common-
wealth, - or, failing or unwilling to adopt this order,
declare that the decision of the election officials stand
(except in regard to the two votes in the town of Athol
which the Committee unanimously agrees should have
been counted blank, instead of for Stanton) and declare
the sitting member, Hon. George W. Stanton, to have
been duly elected the Senator from the Third Worcester
District by a plurality of at least three votes.

Respectfully submitted,

EDWARD C. CARROLL.
EUGENE H. GIROUX.




