
SENATE .... No. 137

To accompany the petition of Sydney R. Wrightington for legisla-
tion to simplify procedure in petitions for writs of mandamus. The
Judiciary.

In the Year One Thousand Nine Hundred and Thirty-Eight.

An Act to simplify procedure in petitions for writs

OF MANDAMUS.

1 Section five of chapter two hundred and forty-nine
2 of the General Laws, as appearing in the Tercentenary
3 Edition, is hereby amended by inserting in line eight,
4 after the words “real party”, the following sentence:
5 If the defendant is the holder of a public office
6 and pending the determination of the cause he ceases
7 to hold that office, the court in its discretion may
8 allow an amendment to substitute his successor in
9 office as a party defendant, so that the same will

10 read as follows: Section 5. A petition for a writ of
11 mandamus may be presented to a justice of the su-
-12 preme judicial court, and he may, after notice, hear
13 and determine the same. Upon the return of the
14 order of notice, the person required to appear shall
15 file an answer showing cause why the writ should not
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16 issue, and the petitioner may traverse any material
17 facts alleged in the answer or may demur thereto.
18 The court may require a third person who has or
19 claims a right or interest in the subject matter to
20 appear and answer and to stand as the real party.
21 If the defendant is the holder of a public office and
22 pending the determination of the cause he ceases to
23 hold that office, the court in its discretion may allow
24 an amendment to substitute his successor in office as
25 a party defendant. If the petitioner prevails, his
26 damages shall be assessed and judgment shall be
27 rendered therefor, with costs, and for a peremptory
28 writ of mandamus; otherwise, the party answering
29 shall recover costs of the petitioner. No action shall
30 be maintained for a false answer. All writs and
31 processes may be issued from the clerk’s office in any
32 county and shall be returnable as the court orders.


