
Senate, April 21, 1938.

The committee on the Judiciary, to whom was referred
the petition (with accompanying bill, Senate, No. 331) of
the Massachusetts Retail Grocers and Provision Dealers
Association, Inc., by H. F. Woodward, secretary, for
legislation to define and prohibit unfair sales practices
destructive to labor, business and industry, providing
remedies for violations thereof, and establishing penalties
therefor, report the accompanying bill (Senate, No. 467).

For the committee,

ANGIER L. GOODWIN.

Representatives Innes of Boston and Cohen of Boston
dissent.

SENATE No. 467
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In the Year One Thousand Nine Hundred and Thirty-Eight.

An Act defining and prohibiting unfair sales prac-

tices DESTRUCTIVE TO LABOR, BUSINESS AND INDUSTRY,

PROVIDING REMEDIES FOR VIOLATIONS THEREOF, AND
ESTABLISHING PENALTIES THEREFOR.

1 Section 1. Chapter ninety-three of the General
2 Laws is hereby amended by inserting after section
3 fourteen D, as inserted by chapter three hundred
4 and ninety-eight of the acts of nineteen hundred
5 and thirty-seven, under the heading “unfair sales”,
6 the seven following new sections:

UNFAIR SALES.i

8 Section IJ/.E. The practice of selling certain items
9 of merchandise below cost in order to attract patron-

-10 age is generally a form of deceptive advertising and
11 an unfair method of competition in commerce. Such
12 practice causes commercial dislocations, misleads the
13 consumer, works back against the farmer, directly
14 burdens and obstructs commerce, and diverts busi-
-15 ness from dealers who maintain a fair price policy.
16 Bankruptcies among merchants who fail because of
17 the competition of those who use such methods

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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18 result in unemployment, disruption of leases, and
19 non-payment of taxes and loans, and contribute to
20 the inevitable train of undesirable consequences
21 including economic depression.
22 Therefore, it is hereby declared to be the policy
23 of the commonwealth that every advertisement
24 offer to sell or sale of any merchandise, either by
25 retailers or wholesalers, at less than cost, with the
26 intent, effect or result of unfairly diverting trade
27 from or otherwise injuring a competitor, or with the
28 result of deceiving any purchaser or prospective
29 purchaser, substantially lessening competition, un
30 reasonably restraining trade, or tending to create a
31 monopoly in any line of commerce, constitutes an
32 unfair method of competition and contrary to public
33 policy, and is in contravention of the policy herein-
34 before stated.
35 Section II+F. When used in sections fourteen E
36 to fourteen K, inclusive:
37 (a) The term “cost to the retailer” shall mean
38 the invoice cost of the merchandise to the retailer,
39 or the replacement cost of the merchandise to the
40 retailer within thirty days prior to the date of sale
41 in the quantity last purchased, whichever is lower;
42 less all trade discounts except customary discounts
43 for cash; to which shall be added (1) freight charges
44 not ctherwise included in the cost of the merchan-
45 dise, (2) cartage to retail outlet if performed or paid
46 for by the retailer, which cartage cost shall be
47 deemed to be three fourths of one per cent of the
48 cost of the merchandise to the retailer, unless said
49 retailer claims and proves a lower cartage cost, and
50 (3) a mark-up to cover in part the cost of doing
51 business, which mark-up, in the absence of proof of
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a lesser cost, shall be six per cent of the total cost
at retail outlet;
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53
(6) The term “cost to the wholesaler” shall mean

the invoice cost of the merchandise to the whole-
saler, or the replacement cost of the merchandise to
the wholesaler within thirty days prior to date of
sale, in the quantity last purchased, whichever is
lower; less all trade discounts except customary dis-
counts for cash; to which shall be added (1) freight
charges not otherwise included in the cost of the
merchandise, and (2) cartage to the retail outlet if
performed or paid for by the wholesaler, which
cartage cost shall be deemed to be three fourths of
one per cent of the cost of the merchandise to the
wholesaler, unless said wholesaler claims and proves
a lower cartage cost, and (3) a mark-up to cover in
part the cost of doing business, which mark-up, in
the absence of proof of a lesser cost, shall be two per
cent of the total cost at the wholesale establishment;
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(c) Where two or more items are advertised, of-
fered for sale or sold at a combined price, the price
of each such item shall be determined in the manner
set forth in paragraphs (a) and ( b );
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id) The terms “cost to the retailer” and “cost

to the wholesaler” as defined in said paragraphs
(a) and (b ) shall mean bona fide costs; and sales to
consumers, retailers and wholesalers at prices which
cannot be justified by existing market conditions
within this commonwealth shall not be used as a
basis for computing costs with respect to sales by
retailers and wholesalers;
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(e) The terms “sell at retail”, “sales at retail”,
and “retail sale” shall mean and include any trans-
fer of title to tangible personal property for a valu-
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86 able consideration made in the ordinary course of
trade or in the usual prosecution of the seller’s
business to the purchaser for consumption or use
other than resale or further processing or manufac-
turing. The terms “sell at wholesale”, “sales at
wholesale” and “wholesale sales” shall mean and
include any such transfer of title to tangible personal
property for purpose of resale or further processing
or manufacturing. In this and in the preceding
paragraph the above terms shall include any such
transfer of property where title is retained by the
seller as security for the payment of the purchase
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(/) The term “retailer” shall mean and include
every person, partnership, corporation or associa-
tion engaged in the business of making sales at
retail within this commonwealth; provided, that, in
the case of a retailer engaged in the business of mak-
ing sales both at retail and at wholesale, such term
shall be applied only to the retail portion of such
business; and
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(g) The term “wholesaler” shall mean and in-
clude every person, partnership, corporation or as-
sociation engaged in the business of making sales at
wholesale within this state; provided that, in the
case of a wholesaler engaged in the business of
making sales both at wholesale and at retail, such
term shall be applied only to the wholesale portion
of such business.
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Section Any retailer who advertises, offers
to sell or sells at retail any item of merchandise at
less than cost to the retailer, or any wholesaler who
advertises, offers to sell or sells at wholesale any
item of merchandise at less than cost to the whole-
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saler, shall, if the offender is an individual, be
punished by a fine of not more than five hundred
dollars or by imprisonment for not less than one
month nor more than one year, or both; or, if the
offender is a corporation, by a fine as aforesaid.
Proof of any such advertisement, offer to sell or sale
by any retailer or wholesaler shall be prima facie
evidence of a violation of this section.

120
121
122
123
124
125
126
127

Section luH. Sections fourteen Eto fourteen K,
inclusive, shall not apply to sales at retail or sales at
wholesale (a) where merchandise is sold in bona
fide clearance sales, if advertised, marked and sold
as such; (6) where perishable merchandise must be
sold promptly in order to forestall loss; (c) where
merchandise is imperfect or damaged or is being
discontinued and is advertised, marked and sold as
such; (d) where merchandise is sold upon the final
liquidation of any business; (e) where merchandise
is sold for charitable purposes or to relief agencies;
(/) where merchandise is sold on contract to any de-
partment, board or commission of the common-
wealth or of any political sub-division thereof, or to
any institution maintained thereby; (g) where the
price of merchandise is made in good faith to meet
competition; or (Ji) where merchandise is sold by
any fiduciary or other officer acting under the order
or direction of any court.
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Section 141. Whenever the application of any
provision of any other law of this commonwealth
conflicts with the application of any provision of
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sections fourteen E to fourteen K, inclusive, said
sections shall prevail.
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Section 14J■ If any provision of said sections
fourteen E to fourteen K, inclusive, or the applica-
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154 lion of such provision to any person or circumstance,
155 shall be held invalid, the remainder of said sections,
156 or the application of such provisions to persons or
157 circumstances other than those as to which it is
158 held invalid, shall not be affected thereby.

159 Section 14K. Sections fourteen Eto fourteen K,
160 inclusive, shall be known, and may be cited, as the
161 “Unfair Sales Act”.

1 Section 2. Said chapter ninety-three is hereby
2 further amended by striking out section three, as
3 appearing in the Tercentenary Edition, and insert-
-4 ing in place thereof the following:
5 Section 3. The attorney general, or, by his di-
-6 rection, a district attorney, may bring an action in
7 the name of the commonwealth against any per-
-8 son, trustee, director, manager or other officer or
9 agent of a corporation, or against a corporation,

10 to restrain the doing in the commonwealth of any
11 act forbidden or declared to be illegal by the pre-
-12 ceeding section, or by section fourteen G, or any
13 act in, toward or for the making or consummation
14 of any contract, agreement, arrangement, combi-
-15 nation or practice prohibited by said sections, or
16 either of them, wherever the same may have been
17 made. The superior court shall have jurisdiction
18 to restrain and enjoin any act forbidden or declared
19 to be illegal by said sections or either of them.

1 Section 3. Said chapter ninety-three is hereby
2 further amended by striking out section four, as so
3 appearing, and inserting in place thereof the fol-
-4 lowing;:
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o Section 4- Upon written complaint on oath of
the complainant filed in the supreme judicial or
superior court, alleging that any person, co-partner-
ship or corporation has, in the county where such
complaint is filed, entered into any contract, agree-
ment, arrangement, combination or practice de-
clared illegal and void under section two, or illegal
under section fourteen G, the court shall hear on
oath the complainant and any witnesses produced
by him. If it appears to the court that such
contract, agreement, arrangement, combination
or practice exists, the court shall issue an order of
notice to the respondents to appear and show cause
why the court should not appoint a master to hear
and make report on said complaint; and there-
after, if such cause be not shown, the court shall
appoint a master who shall, in accordance with the
established practice and rules in equity, hear the
complainant and the respondents and their evidence
upon the allegations of said complaint; and upon
motion of the complainant, other persons, co-
partnership or corporations within the jurisdiction
of the court and appearing to the court to be neces-
sary parties to the full examination of the allegations
of said complaint, may upon proper notice be cited
to appear as parties respondent. After such hearing
the master shall make and file his report, and said
parties may present their objections and exceptions
thereto and prosecute the same in accordance with
the rules of procedure in equity. Said report of the
master shall be filed by him within thirty days
after the close of the hearings, unless further time is
allowed by order of the court.
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