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CJje Commontoealtl) of Massachusetts

The Special Committee on Redistricting was created
under an Order adopted by the House of Representatives
on March 8, 1939, and by the Senate in concurrence on
the same day, as follows:

Ordered, That a joint special committee be appointed to take over
and carry to completion the work of the joint special recess commit-
tee established by an order adopted on June ninth, nineteen hundred
and thirty-eight, for the purposes therein stated and in addition to
make any recommendations relative to the formation of representa-
tive districts which may be deemed advisable. The special committee
hereby established shall consist of eight members of the Senate to be
designated by the President thereof, and twenty-four members of
the House of Representatives to be designated by the Speaker thereof;
provided, that said President and said Speaker shall each designate
as members of such special committee those members of his branch
of the General Court, other than himself, who were designated on
the part of such branch to be members of such recess committee.

The special committee appointed hereunder shall be entitled to
receive all books, maps, charts and papers in the possession of its
predecessor, and to receive from the State Secretary such data and
information in his possession as may be of assistance to it. It shall
be provided with quarters in the State House or elsewhere, and may
expend for clerical and other necessary expenses, including the pro-
curing of maps, the sum of two thousand dollars. It shall report to
the General Court, in full at one time or in several parts at several
times, not later than the first day of May in the current year, its
recommendations hereunder, with drafts of legislation necessary to
carry such recommendations into effect.

The Joint Special Recess Committee referred to in
said Order, to whose powers and duties said special com-
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mittee succeeded by the terms of said Order, was estab-
lished by an Order adopted by the House of Representa-
tives on June 9, 1938, and by the Senate in concurrence
on June 13, 1938, as follows:

Ordered, That a joint special committee, to consist of eight Sena-
tors to be designated by the President of the Senate, and twenty-
four Representatives to be designated by the Speaker of the House
of Representatives, be established to sit during the recess of the Gen-
eral Court for the purpose of recommending a new division of the
Commonwealth into Councillor and Senatorial districts and a new
apportionment of Representatives to the several counties, under
the provisions of the Constitution, for the period commencing at the
time when the new Councillor, Senatorial and Representative dis-
tricts become operative thereunder and ending at the time when such
districts cease to be operative thereunder.

The committee may expend for clerical and other necessary ex-
penses, including the procuring of maps, such sums, not exceeding
twenty-five hundred dollars, as may be appropriated therefor; shall
be provided with quarters in the State House; and shall be entitled
to receive from the State Secretary a tabulated statement showing
the number of legal voters in nineteen hundred and twenty-five and
nineteen hundred and thirty-five, arranged by Councillor, Senatorial
and Representative districts as respectively determined by the de-
cennial census of said years, and such further data and information
in his possession as may be of assistance to the committee.

The committee shall make a report to the General Court by filing
the same with the Clerk of the House of Representatives not later
than the first day of December in the current year, with drafts of
such legislation as may be necessary to comply with the provisions
of the Constitution in relation to the aforesaid matters.

Organization.

The committee organized on March 15, 1939. Senator
Angier L. Goodwin was elected Chairman, and Repre-
sentative William A. Jones was elected Vice-Chairman.
Grover C. Hoyt was chosen as Clerk.

In addition to the powers and duties of the former
joint special recess committee, said committee was
authorized, by said Order adopted March 8, 1939, “to
make any recommendations relative to the formation of
Representative districts which may be deemed advis-
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able”. It has now completed all of its duties relative
to the apportionment of Representatives to the several
counties and its recommendations relative to the forma-
tion of Representative districts, so far as is practicable
without the assistance of an advisory opinion of the
Justices of the Supreme Judicial Court, and reports
thereon as follows:

Apportionment op Representatives to Counties.
On the basis of the enumeration of legal voters made

as of January 1, 1935, pursuant to Article XXI of the
amendments to the Constitution, as appearing in Article
LXXI of said amendments, the Committee has deter-
mined the number of representatives to which each
county is entitled, by the following mathematical process:

We first divided the total number of legal voters in
the commonwealth, 1,847,364, by the number of repre-
sentatives, 240, thus ascertaining that an equal number
of legal voters to each representative would be 7,697.
We then divided the number of legal voters in each county
by said number 7,697, and ascertained the number of
representatives which each county should have under an
apportionment as nearly equal as is possible.

Accordingly we recommend the apportionment shown
by the following table, which sets forth the number of
legal voters in each county, the number of representatives
apportioned to each county by the existing law (Acts of
1926, Chapter 372, Section 4), and the number of rep-
resentatives to which each county will be entitled under
the recommended reapportionment.
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P Legal Representatives Representatives
v/uuntx. Voters. at Present. Recommended.

Barnstable ....... 18,319 2 2
Berkshire .......

55,638 7 7

Bristol 139,734 19 18
Dukes 2.896 1 1

Essex 228,496 31 30
Franklin .......

23,785 3 3
Hampden 138,925 16 18
Hampshire .......

31,709 4 4

Middlesex .......
413,539 52 54

Nantucket ....... 1,832 1 1

Norfolk (excluding Cohasset) . 146,565 17 19
Plymouth (including Cohasset) . . 80,848 11 10
Suffolk 358,083 48 46
Worcester 206,995 28 27

Totals 1,847,364 240 240

We therefore submit a bill (Appendix A), hereto an-
nexed, which apportions representatives to the several
counties in accordance with the numbers of representa-
tives recommended, as shown by the foregoing table.

Formation of Representative Districts.

1. Composition of Boards to Divide Counties into Repre-
sentative Districts.

We now come to the more difficult part of so much of
the Committee’s labors as has been tentatively completed,
to wit, selection of the agency by which the several
counties shall be divided into representative districts,
under said Article XXI, as appearing in said Article
LXXI.

The Committee believes it to lie the view of the general
court that the present system of having a special elective
apportionment commission in Suffolk county, and hav-
ing the division into representative districts in other
counties made by the county commissioners thereof,
ought not to be continued, and has endeavored to devise
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more suitable plans for the division into representative
districts of all the counties, except, of course, Dukes and
Nantucket counties, which cannot be divided because
each is entitled to only one representative.

Formation of the districts in which members of the
House of Representatives are to be chosen so deeply
concerns the general court that the Committee would
prefer a method of choice of persons to make this division
which will keep the exercise of this function more nearly
within the control of the general court than it is under
the present system. This involves several constitutional
problems, as to which it seems desirable to obtain, as
soon as conveniently possible, the Opinion of the Jus-
tices of the Supreme Judicial Court.

In the original Constitution, Part the Second, Chapter
I, Section 111, Articles I and 11, and in each of the amend-
ments relative to the election of representatives, to wit,
Articles XII, XIII, XXI and LXXI, the fundamental
principle laid down has been equality of representation.
(See Opinion of the Justices, 10 Gray, 613, 618.) It is
our feeling that such equality would be more certain of
attainment if the division of the several counties, except
Dukes and Nantucket, into representative districts were
made by boards chosen by the general court, and in-
cluding in their membership members of the general
court from the respective counties.

We believe that such boards would be unlikely to make
such apportionments as those set aside by the Supreme
Judicial Court in the following cases:

Attorney General v. Apportionment Commissioners,
224 Mass. 598.

Donovan v. Apportionment Commissioners, 225
Mass. 55.

Merrill v. Essex County Commissioners, 257 Mass
184.

We have, however, grave doubt as to the constitu-
tionality of an act providing for such boards. If the
duties of such a board are administrative rather than
legislative in character, to include members of the gen-
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eral court in its membership might seem to violate Ar-
ticle XXX of Part the First of the Constitution of the
Commonwealth, which provides, among other things, that
the legislative department shall not exercise executive
powers. Furthermore, if membership in such a board is
an “office” within the meaning of Article LXV of the
Amendments to the Constitution, no member of the gen-
eral court is eligible therefor, even though we recommend
no compensation for the members of the boards which
we suggest.

On the other hand, there is considerable ground for
the contention that the division of a county into repre-
sentative districts is the exercise of legislative power,
just as is the division of the commonwealth into council-
lor and senatorial districts.

See Opinion of the Justices, 10 Gray, 613, 616.
Donovan v. Apportionment Commissioners, 225

Mass. 55, 58.
Attorney General v. Apportionment Commissioners,

224 Mass. 598, 601.

If this contention is sound, inclusion of members of
the general court in a board to make such a division
would not seem to involve the exercise of executive
power by the legislative department, and it may follow
that membership therein is not an “office” within the
meaning of Article LXV aforesaid.

We accordingly recommend a bill (Appendix B), pro-
viding that each county other than Suffolk, Dukes and
Nantucket shall be divided into representative districts
by a board of seven persons, of whom three shall be the
county commissioners for the time being, and the other
four shall be residents of the county chosen by joint
ballot of the Senators and Representatives in one room.
As to Suffolk county, the bill provides that all seven
members of the board shall be residents of that county,
chosen as aforesaid. The bill also provides that mem-
bers of the general court shall be eligible for member-
ship in the board which is to redistrict the county in
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which they have legal residence, and that vacancies in
any board shall be filled by appointment of the Gover-
nor, from residents of the county, including members of
the general court.

We recommend that the Opinion of the Justices of the
Supreme Judicial Court be asked as to the constitution-
ality of this bill, particularly upon the questions whether
the method of choice, by joint ballot of the Senators and
Representatives in one room, the eligibility of members
of the General Court for membership in such boards,
and the filling of vacancies by the Governor of the Com-
monwealth, are constitutional.

2. Effect of the Referendum Provisions of the Forty-eighth
Amendment to the Constitution.

The bill (Appendix B) prescribes one method for es-
tablishing redistricting boards in the eleven counties
other than Suffolk, Dukes and Nantucket, and another
method for establishing such a board in the county of
Suffolk, and contains no provision relative to Dukes or
Nantucket counties. There is grave doubt whether the
provisions of the Constitution permitting the filing of a
referendum petition apply to a bill containing specific
provisions relating to particular counties. (See Chris-
tian v. Secretary of the Commonwealth, 283 Mass. 98;
also Opinion of the Justices, 1936 Adv. Sh. 1041.)

Furthermore, the Justices of the Supreme Judicial
Court have expressed the opinion that a bill establish-
ing congressional, councillor and senatorial districts and
apportioning representatives, under Article XXI of the
amendments to the Constitution, as appearing in Article
LXXI of said Amendments, is not subject to the provi-
sions of the Constitution relating to the referendum.

See Opinion of the Justices, 254 Mass. 617, 619-20,

The justices were not asked, and did not answer, the
question whether a bill setting up boards to divide into
representative districts twelve of fourteen counties would
be subject to constitutional provisions permitting filing
of a referendum petition.
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If the bill (Appendix B) were enacted into law, and a
referendum petition requesting that its operation be sus-
pended were filed, a considerable time might elapse
before the legal effect of such a petition could be deter-
mined. This in itself might prevent the choice of mem-
bers of redistricting boards at the present session of the
general court, which can be done if the bill takes effect
upon its passage.

If the bill (Appendix B) should be judicially deter-
mined to be subject to a referendum petition so filed,
the question of its approval could not go on the ballot
until the biennial state election in 1940. This would
make it impossible to carry out the provisions of said
Article XXI, as appearing in said Article LXXI, in the
manner contemplated by the bill.

In view of these possible serious consequences, and the
grave doubt which exists whether the bill (Appendix B)
is subject to suspension by the filing of a referendum
petition, we recommend that the Opinion of the Justices
of the Supreme Judicial Court be asked upon that
question.

ANGIER L. GOODWIN
Chairman.

WII -LIAM A. JONES,
Vice-Chairman.

THOMAS H. JOHNSTON.
CORNELIUS F. HALEY.
FRANK D. BABCOCK.
NEWLAND H. HOLMES.
CHARLES W. HEDGES.
CHARLES J. INNES.
J. FRANCIS SOUTHGATE.
Donald a. Macdonald.
LEO F. NOURSE.

HENRY E. WRIGHT,

LAWRENCE A. HAWORTH.
JOSEPH A. SYLVIA.
MORTON E. YORK.
RALPH C. MAHAR.
ALBERT BERGERON.
WILFRED J. ACHIN.
ROLAND D. SAWYER.
PHILIP M. MARKLEY

OTIS M. WHITNEY.
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In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act apportioning representatives to the several
COUNTIES OF THE COMMONWEALTH.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Chapter fifty-seven of the General
2 Laws is hereby amended by striking out section four,
3 as appearing in the Tercentenary Edition, and in-
-4 serting in place thereof the following:
5 Section 4- The two hundred and forty members
6 of the house of representatives are apportioned to
7 the several counties, agreeably to the constitution,
8 until the next decennial apportionment, as follows:

Appendix A.

Che Commontocalth of Massachusetts

Number Number
County. of Repre- County. of Repre-

sentatives . sentatives.

Barnstable .... 2 Hampshire .... 4
Berkshire ..... 7 Middlesex .... 54
Bristol

..... 18 Nantucket ....
1

Dukes 1 Norfolk (excluding Cohasset) . 19
Essex 30 Plymouth (including Cohasset) 10
Franklin 3 Suffolk 46
Hampden

.... 18 Worcester 27
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1
>

3
4

1
2

Section 2. The validity of the apportionment
made by the preceding section may be questioned
only in an action, suit or proceeding brought within
thirty days after the passage of this act.

Section 3. This act shall take effect upon its
passage.
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In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act establishing boards of special commis-

sioners TO DIVIDE INTO REPRESENTATIVE DISTRICTS

THE SEVERAL COUNTIES OF THE COMMONWEALTH WHICH

ARE ENTITLED TO MORE THAN ONE REPRESENTATIVE.

1 Section 1. In each county of the commonwealth,
2 except the counties of Suffolk, Dukes and Nantucket,
3 there is hereby established a board of special commis-
-4 sioners to divide such county into representative
5 districts, consisting of the persons holding the office
6 of county commissioner and four other persons, resi-
-7 dents of the county, to be chosen by joint ballot of
8 the senators and representatives in one room, to be
9 taken within thirty days after the passage of this

10 act. Members of the general court who are residents
11 of a county may be chosen as members of such board
12 for such county. Any vacancy occurring among the
13 members chosen as aforesaid shall be filled by ap-
-14 pointment by the governor. Each such board shall
15 organize and notify the state secretary of the address
16 to which to send the certification required to be made

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

Appendix B.

Cfic Commontoealtj) of Massachusetts
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17 by him under the twenty-first article of the amend-
-18 ments of the Constitution, as appearing in the seventy-
-19 first article of said amendments, as soon as may be
20 after its members, other than the county commis-
-21 sioners, are chosen. Each such board shall assemble,
22 within the time required by said article, at a shire
23 town of its county, shall complete the division of
24 such county into representative districts in accordance
25 with said article, and shall make return thereof as
26 therein required, not later than the first day of De-
-27 cember in the current year.

1 Section 2. In the county of Suffolk there is hereby
2 established a board of special commissioners to divide
3 said county into representative districts, consisting
4 of seven residents of said county, to be chosen by
5 joint ballot of the senators and representatives in one
6 room, to be taken within thirty days after the pas-
-7 sage of this act. Members of the general court who
8 are residents of said county may be chosen as mem-
9 bers of said board. Any vacancy occurring in said

10 board shall be filled by appointment by the governor.
11 Said board shall organize and notify the state secre-
-12 tary of the address to which to send the certification
13 required to be made by him under the twenty-first
14 article of the amendments of the Constitution, as

15 appearing in the seventy-first article of said amend-
-16 ments, as soon as may be after its members are
17 chosen. It shall assemble in Boston within the time
18 required by said article, shall complete the division
19 of said county into representative districts in accord-

-20 ance with said article, and shall make return thereof
21 as therein required, not later than the first day of
22 December in the current year.
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1 Section 3. Section one hundred and sixty-one of
2 chapter fifty-four of the General Laws, as most re-
-3 cently amended by chapter two hundred and sixty-
-4 five of the acts of nineteen hundred and thirty-four,
5 and section five of chapter fifty-seven of the General
6 Laws, as appearing in the Tercentenary Edition, are
7 hereby repealed.

1 Section 4. The validity of the division of any
2 county into representative districts under this act
3 may be questioned only in an action, suit or proceed-
-4 ing brought within thirty days after the return thereof
5 in accordance with the Constitution.

1 Section 5. This act shall take effect upon its
2 passage.




