
No. 1038HOUSE
By Mr. Christopher A. lannella of Boston, petition of Timothy J.

Mclnerney for legislation to provide for the payment of disability
benefits with respect to non-occupational accidents and sickness of
certain employees. Labor and Industries.

In the Year One Thousand Nine Hundred and Fifty-Three.

An Act to provide for the payment of disability

BENEFITS WITH RESPECT TO NGN-OCCUPATIONAL ACCI-

DENTS AND SICKNESS OF CERTAIN EMPLOYEES.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 The General Laws are hereby amended by insert-
-2 ing the following new chapter: -

3

4 Non-Occupational Disability Benefits
5 Section 1. Short Title. This act shall be known
6 and may be cited and referred to as the “Non-
-7 occupational Disability Benefits Law.”
8 Section 2. Definitions. -—As used in this act, un-
-9 less the context clearly requires otherwise:

10 (a) The term "board” means the industrial acci-
-11 dent board.
12 (6) The term "employer” shall have the meaning
13 set forth in section three.
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14 (c) The term “ employment ” shall have the mean-
-15 ing set forth in section four.
16 (d) The term “covered employer” shall have the
17 meaning set forth in section five.
18 (e) The term “covered employee” shall have the
19 meaning set forth in section six.
20 (/) The term “wages” means all remuneration
21 paid by an employer for employment, including
22 commissions and bonuses and the cash value of all
23 compensation payable in any medium other than
24 cash, except commissions, bonuses and other con-

-25 tingent remuneration when paid less frequently than
26 quarter-annually.
27 {g ) The term “average weekly wages” shall have
28 the meaning set forth in section nine.
29 (h) The term “non-occupational accident or sick-
-30 ness” means any accident or sickness as a result of
31 which (i) no benefits are payable under any work-
-32 men’s compensation law except for partial disability,
33 occupational disease law, or similar legislation, of
34 this commonwealth or of any other state or common-
-35 wealth, or of the federal government, and (ii) there
36 is an actual loss of earnings suffered by a covered
37 employee for which benefits are payable under the
38 provisions of this act.
39 (i) The term “calendar quarter” means a period
40 of three consecutive calendar months ending with

41 March thirty-first, June thirtieth, September thir-
-42 tieth or December thirty-first.
43 (j) The term “work week” means a period of

44 seven consecutive days ending on the last day of a

45 weekly payroll period, except that for employees

46 not paid on a weekly basis and for employees foi

47 whom there is no established payroll period the
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term “work week” means a period of seven con-
secutive days ending with Sunday or such other
period of seven consecutive days as the director
may by regulation prescribe or approve upon the
application of an employer.

(fc) The term “state” means a state of the United
States of America, or Alaska, Hawaii or the Dis-
trict of Columbia.

SedionS. Employers. The term “employer”
means any individual or type of organization, in-
cluding any partnership, association, trust, estate,
joint-stock company, insurance company or cor-
poration, whether domestic or foreign, or the receiver,
trustee in bankruptcy, trustee or successor thereof,
or the legal representative of a deceased person,
which has or subsequent to July first, nineteen hun-
dred and fifty-four, had in its employ eight or more
persons performing services for it within this com-
monwealth; provided, that on and after July first,
nineteen hundred and fifty-five, the term “em-
ployer” shall mean any such individual or organiza-
tion having in its employ four or more such persona;
and provided, further, that on and after July first,
nineteen hundred and fifty-six, the term “em-
ployer” shall mean any such individual or organi-
zation having in its employ one or more such persons.
All persons performing services within this common-
wealth for any employer which maintains two or
more separate establishments within this common-
wealth shall be deemed to be employed by a single
employer for all the purposes of this act.

Section 4■ Employment. (a) The term “em-
ployment” means service, including service in inter-
state commerce, performed for remuneration or
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under any contract of hire, written or oral, expressed
or implied.

82

83
( b ) The term “employment” shall include a

person’s entire service, performed within or both
within and without this commonwealth if;

84
85

86

87 (1) The service is localized in the commonwealth
88 or
89 (2) The service is not localized in the common-
90 wealth but some of the service is performed in this
91 commonwealth, and (i) the base of operations, or
92 if there is no base of operations, then the place from
93 which such service is directed or controlled, is in
94 this commonwealth, or (ii) the base of operations
95 or place from which such service is directed or con-
96 trolled is not in anj- state in which some part of the
97 service is performed, but the person’s residence is in
98 this commonwealth.
99 (c) Services performed within this commonwealth

100 but not covered under subsection (b ) hereof shall be
101 deemed to be employment if contributions are not
102 required and paid with respect to such services under
103 an unemployment compensation law of any other
104 state or of the federal government.
105 (d) Services not covered under subsection (6)
106 hereof, and performed entirely without this common-
-107 wealth, with respect to no part of which contribu-
-108 tions are required and paid under an unemployment
109 compensation law of any other state or of the federal
110 government, shall be deemed to be employment if
111 the person performing such services is a resident
112 of this commonwealth and the director approves
113 the election of the employer for whom such services
114 are performed that the entire service of such person
115 shall be deemed to be employment; provided, written
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objections on the part of a substantial proportion
of such persons affected are not presented to the
director within ten days following the filing of such
election.

116
117
118
119

(e) Service shall be deemed to be localized within
the commonwealth if: —•

120
121

(1) The service is performed entirely within the
commonwealth; or

122
123

(2) The service is performed both within and
without the commonwealth, but the service per-
formed without the commonwealth is incidental to
the person’s service within the commonwealth; for
example, is temporary or transitory in nature or
consists of isolated transactions.

124
125
126
127
128
129

(/) Services performed by a person for remuner-
ation shall be deemed to be employment unless and
until it is shown to the satisfaction of the director
that such person has been and will continue to be
free from control or direction by another with re-
spect to the performance of such services, both under
his contract of service and in fact.

130
131
132
133
134
135
136

(g) The term “employment” shall not include:137
(1) Service in agricultural labor.138
(2) Domestic service in a private home, local col-

lege club, or local chapter of a college fraternity or
sorority.

139
140
141

(3) Service performed as an officer or member of
the crew of a vessel on the navigable waters of the
United States; provided, that the term “employ-
ment” shall include services performed by an indi-
vidual as an officer or member of the crew of a vessel
of more than ten tons net, determined in the manner
provided for determining registered tonnage of mer-
chant vessels of the United States, while such vessel

142
143
144
145
146
147
148
149
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Ip engaged in the catching of fish, if and when by an
act of Congress such services are included within
the term “employment”, as defined for the pur-
poses of subchapter C of chapter nine of the In-
ternal Revenue Code of the United States and any
acts in amendment thereof or in addition thereto,
anti if credit for contributions by the employer of
such officer or crew' member to state unemployment
funds against taxes imposed byr said subchapter C is
then provided for by the laws of the United States.

150
151
152
153
154
155
156
157
158
159

(4) Service performed by an individual in the
employ of his son, daughter or spouse, and service
performed by a child under the age of twenty-one
in the employ of his father or mother.

160
161
162
163

(5) Service performed in the employ of the United
States government or of an instrumentality of the
United States which is wholly owned by the United
States, or exempt from the tax imposed by section
sixteen hundred of the Federal Internal Revenue
Code, or any acts in addition thereto and amend-
ment thereof, by virtue of any other provision of law.

164
165
166
167
168
169
170

(6) Service performed in the employ of a state,
or any political subdivision thereof, or any instru-
mentality of any one or more of the foregoing which
is wholly owmed by one or more states or political
subdivisions; and any service performed in the em-

ploy of any instrumentality of one or more states
or political subdivisions to the extent that the in-
strumentality is, with respect to such service, im-
mune under the constitution of the United States
from the tax imposed by section sixteen hundred of
the Federal Internal Revenue Code, or any acts in
addition thereto and amendment thereof.

171
172
173
174
175
176
177
178
179
180
181
182
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(7) Service performed in the employ of a cor-
poration, or of a community chest, fund or founda-
tion, so-called, organized and operated exclusively
for a religious, charitable, scientific, literary or edu-
cational purpose, or for the purpose of the preven-
tion of cruelty to children or animals, no part of
the net earnings of which inures to the benefit of
any private shareholder or individual, and no sub-
stantial part of the activities of which is carrying on
propaganda, or otherwise attempting, to influence
legislation.

183
184
185
186
187
188
189
190
191
192
193

(8) Casual labor not in the course of the employer’s
trade or business.

194
195

(9) Service performed by an individual as an
employee or employee representative as defined in
section one of the Federal Railroad Unemployment
Insurance Act; and service with respect to which
unemployment benefits are payable under an un-
employment compensation system for maritime em-
ployees established by an act of congress.

196
197
198
199
200
201
202

(10) Service performed in any quarter in the em-
ploy of any organization exempt from income tax
under section one hundred and one of the Federal
Internal Revenue Code, or any acts in addition
thereto and amendment thereof, if -

203
204
205
206
207

(i) The remuneration for such service does not
exceed forty-five dollars; or

208
209

(ii) Such service is in connection with the collec-
tion of dues or premiums for a fraternal beneficiary
society, order or association, and is performed away
from the home office, or is ritualistic service in con-
nection with any such society, order or association;

210
211
212
213
214
215 or
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(iii) Such service is performed by a student who
is enrolled and is regularly attending classes at a
school, college or university.

216
217
218

(11) Service performed in the employ of an agri-
cultural or horticultural organization exempt from
income tax under section one hundred and one of
the Federal Internal Revenue Code, or any acts in
addition thereto and amendment thereof.

219
220
221
9,9.9.

223
(12) Service performed in the employ of a volun-

tary employees’ beneficiary association providing for
the payment of life, sick, accident or other benefits
to the members of such association or their depend-
ents, if no part of its net earnings inures (other than
through such payments) to the benefit of any private
shareholder or individual and eighty-five per centum
or more of the income consists of amounts collected
from members for the sole purpose of making such
payments and meeting expenses.

224
225
226
227
228
229
230
231
232
233

(13) Service performed in the employ of a volun-
tary employees’ beneficiary association providing for
the payment of life, sick, accident or other benefits
to the members of such association or their depend-
ents or their designated beneficiaries, if admission to
membership in such association is limited to individ-
uals who are officers or employees of the United
States government and no part of the net earnings
of such association inures (other than through such
payments) to the benefit of any private shareholder
or individual.

234
235
236
237
238
239
240
241
242
243
244

(14) Service performed in any quarter in the em-

ploy of a school, college or university, not exempt
from income tax under section one hundred and one

of the Federal Internal Revenue Code, or any acts
in addition thereto and amendment thereof, if such

245
246
247
248
249
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service is performed by a student who is enrolled
and is regularly attending classes at such school,
college or university, and the remuneration for such
sendee does not exceed forty-five dollars (exclusive
of room, board and tuition).

250
251
252
253
254

(15) Service performed as a student nurse in the
employ of a hospital or a nurses’ training school by
an individual who is enrolled and is regularly at-
tending classes in a nurses’ training school chartered
or approved pursuant to law; and service performed
as an interne in the employ of a hospital by an in-
dividual who has completed a four years’ course in a
medical school chartered or approved pursuant to
state law.

255
256
257
258
259
260
261
262
263

(16) Service performed in the employ of a foreign
government (including service as a consular or other
officer or employee or a non-diplomatic representa-
tive) ; or, service performed in the employ of an
instrumentality wholly owned by a foreign govern-
ment and exempt under the provisions of chapter
nine of the Federal Internal Revenue Code or any
acts in addition thereto and amendments thereof.

264
265
266
267
268
269
270
271

(17) Service performed by an individual as an in-
surance agent or as an insurance solicitor, if all
such service is performed for remuneration solely by
way of commission and such service is excluded
from the term “employment” under the provisions
of section sixteen hundred and seven of the Federal
Internal Revenue Code or any acts in addition
thereto and amendments thereof; provided, that
service performed by any agent selling or servicing
policies of industrial life insurance, as defined by
section one of chapter one hundred and seventy-
five, and employed by any life insurance company

9792TZ

273
274
275
276
277
278
279
280
281
282
283
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authorized to do business in this commonwealth,
whether his remuneration for such service is by
way of commission or otherwise, shall be deemed
employment within the provisions of this chapter.

284
285
286
287

(18) Service performed by an individual under
the age of eighteen in the delivery or distribution of
newspapers or shopping news, not including de-
livery or distribution to any point for subsequent
delivery or distribution.

288
289
290
291
292

(19) Service performed by an individual while
registered for a prescribed course at any educational
institution of a co-operative plan of education and
industrial training, except where the registration is
for a term in which classes or study periods are con-
ducted exclusively in the evenings or at nighttime.

293
294
295
296
297
298

(20) Service performed during customary vaca-
tion periods by an individual who was registered
for full attendance at and regularly attending an
established school, college or university, in the most
recent school term and who intends to return thereto
or to enter another school, college or university as a

student for the next regular term, except where the
full and regular attendance and registration is for a

term in which classes or study periods are conducted
exclusively in the evenings or at nighttime.

299
300
301
302
303
304
305
306
307
308

Section 5. Covered Employers. The term “cov-
ered employer” means:

309
310

(a) During the year commencing July first, nine-
teen hundred and fifty-four, any employer who for
some portion of a day, but not necessarily simul-
taneously, in each of twenty different weeks, whether
or not such weeks are or were consecutive, has in
employment eight or more persons (irrespective of
whether the same persons are or were employed in

311
312
313
314
315
316
317
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each such day). During the year commencing July
first, nineteen hundred and fifty-five, any employer
who for some portion of a day, but not necessarily
simultaneously, in each of twenty different weeks,
whether or not such weeks are or were consecutive,
has in employment four or more persons (irrespective
of whether the same persons are or were employed
in each such day). During the year commencing
July first, nineteen hundred and fifty-six, and dur-
ing each year thereafter, any employer who for some
portion of a day, but not necessarily simultaneously,
in each of twenty different weeks, whether or not
such weeks are or were consecutive, has in employ-
ment one or more persons (irrespective of whether
the same persons are or were employed in each such
day).

318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333

(b) Any employer who is subject, or who during
the preceding year was subject, to subchapter C of
chapter nine of the Federal Internal Revenue Code
or any acts in addition thereto and amendments
thereof, and who employs the number of persons
specified in the applicable sentence of subparagraph
(a) of this section five within the commonwealth in
employment subject to this chapter; or

334
335
336
337
338
339
340
341
342 (c) Any employer who has acquired the organi-

zation, trade or business, or substantially all the
assets thereof of another employing unit which at
the time of such acquisition was a covered employer;

343
344
345
346 or
347 (d) Any employer who has acquired a part of the

organization, trade or business of another, which
part, if a separate organization, trade or business,
would have been a covered employer; or

348
349
350
351 (e) Any employer who has acquired the organi-



HOUSE— No. 1038. [Jan.12

352 zation, trade or business, or substantially all the
assets thereof, of another employing unit, if the em-
ployment record of such acquiring unit subsequent
to such acquisition, together with the employment
record of the acquired unit prior to such acquisition,
both within the same year, would be sufficient to
constitute an employing unit a covered employer
subject to this chapter; or

353
354
355
356
357
358
359

(/) Any employer who has taken under designation
of a court temporary or permanent control or custody
of the organization, trade or business, or substantially
all the assets, of a covered employer subject to this
chapter and employs the number of persons specified
in the applicable sentence of subparagraph (a) of
this section five whose wages are paid from or are
chargeable upon the assets or estate of said em-
ployer; or

360
361
362
363
364
365
366
367
368

(g) Any employer who has taken under an as-
signment or agreement of parties temporary or per-
manent control or custody of the organization, trade
or business, or substantially all the assets, of a cov-
ered employer subject to this chapter and employs
the number of persons specified in the applicable
sentence of subparagraph (a) of this section five
whose wages are paid from or are chargeable upon
the assets or estate of said employer.

369
370
371
372
373
374
375
376
377

Section 6. Covered Employees. (a) A person
shall become a covered employee of an employer on
the day on which all of the following requirements
are first met:

378
379
380
381

(1) The employer is a covered employer;382
(2) Such person is actively at work in employment

with the employer; and
383
384

(3) Such person has been actively at work in385
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employment with the employer for at least some

portion of a day in each of the four immediately
preceding work weeks, and during such weeks has
earned from the employer wages totaling at least
forty-eight dollars.

386
387
388
359
390

( b) A person who becomes a covered employee
of an employer shall be deemed, for the purposes of
this act, to remain a covered employee of such em-
ployer until the occurrence of the first of the follow-
ing events: —

391
392
393
394
395

(1) The expiration of thirty-one days after (i)
termination of his employment with the employer,
or (ii) commencement of a period of at least thirty-
one days’ absence from active work in employment
with the employer due to lay-off, leave of absence,
retirement or other cause; provided, that, in the
case of both (i) and (ii), persons returning to active
work in employment with the employer within six
months after the day they were last so actively at
work shall, if the entire period of absence was due
to disability but otherwise only if the employer so
elects, be immediately reinstated as covered em-
ployees of the employer, notwithstanding clause (3)
of subsection (a) above.

396
397
398
399
400
401
402
403
404
405
406
407
40S
409

(2) Such person’s average weekly wages from the
employer become less than twelve dollars.

410
411

(3) The employer ceases to be a covered employer.412
413 In no case, however, shall any employee not

actively working in employment with an employer
be deemed to remain a covered employee of such em-
ployer during any period that such employee is a
covered employee of another employer.

414
415
416
417

Section 7. Benefits. Each employer shall pay,
or cause to be paid disability benefits to each person

418
419
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420 who, while a covered employee of such employer,
421 suffers a non-occupational accident or sickness re-
422 suiting in his total disability to perform the duties
423 of his employment with such employer, and con-
424 tinues to be so disabled for a period of eight con-
425 secutive days. Such disability benefits shall coin-
426 mence with respect to the eighth consecutive day
427 of such disability and shall be payable with respect
428 to such day and each day thereafter that such person
429 continues to be so totally disabled. With respect
430 to any one period of disability, or with respect to
431 tw To or more successive periods of disability due to
432 the same or related cause or condition, benefits shall
433 be payable for a maximum of twenty-three weeks.
434 In no case shall benefits be payable with respect to
435 any one period of disability for a number of days
436 in excess of one half the number of days the em-
437 ployee was in covered employment with the employer.
438 Two or more periods of disability shall be considered
439 successive if separated by less than four consecutive
440 work weeks of active work in employment at the
441 employee’s normal working hours.
442 Nothing in this act shall require that benefits
443 shall be payable to any person (a) for more than
444 twenty-three weeks for all disability in any twelve
445 months’ period; (6) for any period during which
446 such person is not under the care of a legally licensed
447 physician; ( c) for any period of disability due to
448 pregnancy, or resulting childbirth, miscarriage or

449 abortion; (d) for any period of disability due to
450 wilfully and intentionally self-inflicted injury or to
451 injury sustained in the perpetration by the claimant
452 of a crime; (e) for any period during which the
453 claimant performs any work for remuneration or
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454 profit; (f) for any period of disability commencing
455 while such person is not a covered employee of the
456 employer; nor (g) for any period of disability com-

457 mencing prior to July first, nineteen hundred and
458 fifty.

459 Section 8. Amount of Benefits. The weekly
460 amount of the disability benefits payable to a person
461 in accordance with section seven shall be sixty-five
462 per cent of his average weekly wages from the em-
463 ployer, determined in accordance with section nine,
464 raised to the next higher dollar, but not more than
465 twenty-five dollars nor less than eight dollars.
466 Section 9. Determination ofAverage Weekly Wage-
467 Average weekly wages shall be determined by divid-
468 ing the total wages paid to the employee by the em-
469 ployer during the last eight work weeks, or that
470 portion thereof that the employee has been in the
471 employment of the employer, immediately preceding
472 the commencement of disability, by the number of
473 work weeks the employee was actively at work dur-
474 ing such period.
475 Section 10. Contributions of Covered Employees.
476 In consideration of the benefits provided for by this
477 act, on and after July first, nineteen hundred and
478 fifty-four, each covered employee shall contribute,
479 to the extent hereinafter provided, toward the cost
480 of such benefits; provided, that the employer may
481 at his option waive part or all of such contributions.
482 Notwithstanding any other provision of law, it shall
483 be lawful for the employer to collect such contribu-
484 tions from his covered employees by deduction from
485 wages or otherwise. If the employer fails to collect
486 such contributions or any part thereof at the time
487 wages are paid or at or before the time wages are
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488 paid for the next succeeding pay-roll period, the em-
-489 plover shall be deemed to have waived such con-
-490 tributions in the amount and to the extent that such
491 contributions or part thereof shall not have been
492 collected.
493 Each covered employer shall provide for the pay-
-494 ment to his covered employees of the benefits re-
-495 quired by this act in the following manner: (a) by
496 furnishing to the board satisfactory evidence of his
497 financial responsibility, or ( b ) by a policy or policies
498 of insurance issued by an insurer or insurers duly
499 authorized to transact business in this common-
-500 wealth, or (c) by payments to a benefit association
501 of his employees duly authorized by the director to
502 provide such benefit payments.
503 Nothing contained in this section shall be con-
-504 strued to limit the obligation of the employer to
505 pay the benefits provided for by this act. The con-
-506 tributions of a covered employee toward the cost
507 of the benefits to be provided for by an employer
508 shall, subject to the foregoing provisions with respect
509 to waiver of contributions or part thereof at the
510 option of the employer, be the lesser of (i) one half
511 of one per centum of his wages from such employer,
512 and (ii) twr enty-three cents weekly, forty-six cents
513 biweekly, fifty cents semimonthly, or one dollar
514 monthly, according to the frequency with which
515 such employee is paid by such employer. The
516 board shall by regulation prescribe equivalent con-
-517 tributions in lieu of the foregoing, for covered em-
-518 ployees paid other than on a weekly, biweekly, semi-
-519 monthly or monthly basis.
520 Section 11. Alternative Plans, Wage Continuance,

521 Additional Benefits. Nothing in this act shall be
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522 construed to prohibit the establishment by an em-
-523 ployer of a supplementary plan or plans providing
524 for the payment to employees, or to any class or
525 classes thereof, of benefits, in addition to the bene-
526 fits required by this act, or to prohibit the collection
527 or receipt of additional voluntary contributions from
528 employees toward the cost of such additional bene-
529 fits. The rights, duties and responsibilities of all
530 interested parties under such supplementary plans
531 shall be unaffected by any provision of this act.
532 Section 12. Non-duplication of Benefits. —No
533 benefits shall be required under this act for any
534 period with respect to which benefits are paid or
535 payable under any unemployment compensation law
536 or employment security law of this commonwealth
537 or of any other state or commonwealth or of the
538 federal government. No benefits shall be required
539 under this act for any period with respect to which
540 benefits, other than benefits for partial disability
541 previously incurred, are paid or payable under any
542 workmen’s compensation law, occupational disease
543 law, or similar legislation, of this commonwealth or
544 any other state or commonwealth or of the federal
545 government. Disability benefits otherwise payable
546 to an employee hereunder may be reduced by the
547 amount of any primary insurance benefits which
548 are being paid to such employee under Title II of
549 the Federal Social Security Act, in accordance with
550 such regulations as the director shall prescribe.
551 Section 13. Notice and Proof of Claim. Written
552 notice of non-occupational accident or sickness on
553 which a claim for benefits under this act is based
554 shall, within ten days after the commencement of
555 the period of total disability resulting from such
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accident or sickness, be furnished the employer or
insurer by the person claiming benefits. Proof of
such disability shall be furnished to the employer
or insurer not later than thirty days after the com-
mencement of the period for which such proof is
furnished. When requested by the employer or
insurer, such proof shall include certification of
total disability by the attending physician, or a
record of hospital confinement. Failure to furnish
notice or proof within the time or in the manner
above provided shall not invalidate or reduce any
claim if it shall be shown to the satisfaction of the
board not to have been reasonably possible to fur-
nish such notice or proof and that such notice or
proof was furnished as soon as reasonably possible.

556
557
558
559
560
561
562
563
564
565
566
567
568
569
570

A person claiming benefits under this act shall,
when requested by the employer or insurer, submit
himself at intervals, but not more often than once a
week, for examination by a legally licensed physician
designated by the employer or insurer. In all cases
of physical examination of a female claimant, the
examination shall be made by a female physician,
if the claimant so requests. All such examinations
by physicians designated by the employer or insurer
shall be without cost to the claimant and shall be
held at a reasonable time and place. Refusal to
submit to such a requested examination shall dis-
qualify the claimant from all benefits from the date
of such refusal.

571
572
573
574
575
576
577
578
579
580
581
582
583
584

Section 14. Non-applicability to Certain Individ-
uals. Any employee who adheres to the faith
or teachings of any church, sect or denomination,
and who in accordance with its creed, tenets or

principles depends for healing upon prayer or spiritual

585
586
587
588
589
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means, in the practice of religion, shall be exempt
from this act upon filing with the board and with
his employer a statement, in such form as the board
shall by regulation prescribe, waiving any and all
benefits under this act. Thereupon such employee
shall be exempt from any liability to contribute
toward the cost of such benefits, and his employer
shall be exempt from any liability to pay, or cause
to be paid, any benefits to such employee under this
act.

590
591
592
593
594
595
596
597
598
599

Section 16. Review. —lf a person claiming bene-
fits shall be unable to agree with the employer or
insurer as to benefits hereunder, such claimant
may, wdthin one year after the beginning of the
period for w'hich benefits are claimed, file a com-
plaint with the board which shall conduct such
investigation, including informal hearings, as he
deems proper. Such complaint shall be filed in
writing in a form satisfactory to the board. The
board shall have the authority to make procedural
rules and regulations providing for a fair and im-
partial hearing, and shall designate one or more
hearing officers. If the issues raised by the com-
plaint are not settled, the hearing officer shall con-
duct a hearing upon due notice to the claimant, the
employer and the insurer, if any, at which any
party in interest shall have the right to appear. At
such hearing evidence, exclusive of ex parte affidavits,
may be produced by any part}', but the hearing
officer, in conducting the hearing, shall not be bound
by the rules of evidence. All proceedings at such
hearing shall be recorded, but need not be transcribed
unless the order on the disputed claim is to be re-
viewed. The hearing officer shall make a determi-
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nation of facts, and an order disposing of the issues
presented, which shall be final and binding on the
claimant, the employer and the insurer. Any party
in interest feeling aggrieved by action of the hearing
officer may within thirty days after the hearing
officer’s order and not thereafter appeal therefrom
to the superior court or any justice thereof, in any
county.
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The appellant shall file with his appeal a duly
certified copy of the complaint and of the finding
and order thereon, and the clerk of the court shall
forthwith upon the filing of such an appeal, give
written notice of the filing thereof to the claimant,
the employer and the insurer, if any. The court
or justice shall, after such notice to the parties as
it or he deems reasonable, give a summary hearing-
on such appeal and shall have jurisdiction in equity
to review all questions of fact and law, and to affirm
or reverse such finding or order and may make any
appropriate decree. The court or justice may allow
such complaint, finding or order to be amended.
The decision of the court or justice shall be final.
The court or justice may make such order as to
costs as it or he deems equitable.
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Section 16. Assigned Risks. Insurers licensed
in this state to insure payment of the benefits pro-
vided for by this act shall co-operate in the preparation
and submission of a plan or plans for the equitable
apportionment among insurers of applicants for in-
surance who are in good faith entitled to, but who
are unable to procure through ordinary methods,
insurance meeting the minimum requirements of
this act. Before becoming effective such plan or

plans shall be submitted to and approved by the
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commissioner of insurance. Such plan or plans shall
be approved by the commissioner of insurance if it
or they; (1) provide reasonable rules governing the
equitable distribution of risks by direct insurance,
reinsurance, pooling or otherwise and their allotment
to individual insurers, except that no insurer, pro-
vided it accepts its proportionate share of all such
risks, shall be required to accept for direct insurance
risks of a size which it does not normally insure;
(2) provide that the rates and rate modifications to
be made applicable to such risks shall be subject
to the approval of the insurance commissioner as
reasonable, adequate and not unfairly discriminatory
for such risks. The commissioner of insurance shall,
prior to approval of such plan or plans, hold a public
hearing at which insurers, employers and any other
parties in interest shall have an opportunity to be
heard. Amendments to such plan or plans shall
be prepared, submitted and approved in the same
manner as herein provided with respect to the
original plan or plans. If no such plan is submitted
to the commissioner he shall, if necessary to carry
out the purpose of this act, prepare and promulgate
a plan meeting the standards set forth in (1) and
(2) above. When such plan or plans or amendments
thereto have been approved or promulgated, no
insurer shall thereafter issue a policy of insurance
providing coverage for the benefits required by this
act unless such insurer shall participate in such an
approved or promulgated plan. Any applicant for
such insurance, any employer insured, and any in-
surer affected may appeal to the commissioner of
insurance from any ruling or decision with reference
to the operation of such plan or plans.
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If, after a hearing, the commissioner finds that
any activity or practice of any insurer in connection
with the operation of such plan or plans is unfair
or unreasonable or otherwise inconsistent with the
provisions of this act, he may issue a written order
specifying in what respects such activity or practice
is unfair or unreasonable or otherwise inconsistent
with the provisions of this act, and requiring the
discontinuance of such activity or practice. Any
ruling, order or decision of the commissioner of
insurance under authority of this chapter shall be
subject to review, which shall be on the basis of
the record of the proceedings before the commis-
sioner and shall not be limited to questions of law,
by appeal to the supreme judicial court at the
instance of any party in interest. The court shall
determine whether the filing of the appeal shall op-
erate as a stay of any such order or decision of the
commissioner. The court may, in disposing of the
issue before it, modify, affirm or reverse the order or
decision of the commissioner in whole or in part.
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Section 17. Fees of Attorneys and Medical Wit-
nesses. —ln any proceeding had as a result of a
complaint filed with the board as provided in sec-
tion fifteen of this act, the hearing officer may:
(a) allow to the attorney, if any, representing the
employee a reasonable fee which may be assessed
in whole or in part against the employee, the em-

ployer or the insurer as the hearing officer shall de-
termine; (6) allow reasonable appearance fees to
medical witnesses, the payment of which may be
assessed wholly or in part against the employee, the
employer or the insurer, as the hearing officer shall
determine.
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726 Section 18. Records and Reports.— Each em-
-727 ployer shall keep true and accurate employment
728 records, containing such information as may reason-
-729 ably be prescribed by the board. Such records
730 shall be open to inspection by the director or its
731 authorized representative at any time during ordinary
732 business hours for the purpose of ascertaining
733 whether such employer is a covered employer and,
734 if so, whether such employer is complying with the
735 provisions hereof. Information thus obtained shall
736 not be published or open to public inspection (other
737 than to public employees in the performance of
738 their duties) in any manner revealing the employee’s
739 or employer’s identity, but any claimant at a hearing
740 before the board or a hearing officer shall be sup-
741 plied with information from such records to the extent
742 necessary for the proper presentation of his claim.
743 Section 19. Rights in Payments. Benefits pay-

744 able hereunder shall have the same preferences
745 against the assets of an employer as are now or may

746 hereafter be allowed by law for a claim for unpaid
747 wages for labor, and shall not be assignable or subject
748 to levy, execution, attachment or other process for
749 satisfaction of debts.
750 Section 20. Administration. The industrial ac-

751 cident board shall administer the provisions of this
752 chapter and shall have the powers and duties set
753 forth in this chapter. The board may employ such
754 employees as may be necessary
755 Section 21. Penalties. (a) Whoever makes a
756 false statement or representation knowing it to be
757 false or knowingly fails to disclose a material fact,
758 to obtain or increase any benefit hereunder, either
759 for himself or for any other person, shall be liable
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760 to a fiqe of not less than twenty dollars nor more
761 than fifty dollars, the amount thereof to be deter-
762 mined by and paid to the board. Upon refusal to
763 pay such fine, the same shall be recovered in an
764 action at law by the board in the name of the corn-
765 monwealth of Massachusetts. If in any case li-
766 ability for the payment of a fine as aforesaid shall
767 be determined, any person who shall have received
768 any benefits hereunder by reason of the making of
769 such false statements or representations or failure
770 to disclose a material fact, shall pay to the em-
771 ployer or insurer, as the case may be, an amount
772 equal to the sum of any benefits hereunder received
773 from such employer or insurer by reason thereof,
774 and such person shall not be entitled to any bene
775 fits under this act for any disability occurring prior

to the time he shall, have discharged his liability776
777 hereunder to pay such fine, if any, and to reimburse
778 the employer or insurer.the employer or insurer
779 (5) Any employer or any officer or agent of any

780 employer or any other person who makes a false
781 statement or representation knowing it to be false
782 or knowingly fails to disclose a material fact, to

783 prevent or reduce the benefits to any person entitled
784 thereto, shall be liable to a fine of not less than
785 twentv dollars nor more than two hundred dollars,
786 the amount thereof to be determined by and paid
787 to the board. Upon refusal to pay such fine, the
788 same shall be recovered in an action at law by the
789 board in the name of the commonwealth of Massa-
790 chusetts.
791 (c) Any person who shall wilfully violate any' pro-
792 vision hereof or any rule or regulation made heie-
793 under, for which a fine is neither prescribed herein
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nor provided by any other applicable statute, shall
be liable to a fine of not less than twenty dollars nor
more than two hundred dollars, the amount thereof
to be determined by and paid to the director. Upon
refusal to pay such fine, the same shall be recovered
in an action at law by the board in the name of the
commonwealth of Massachusetts.
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(d) Any fine received by the board under this sec-
tion shall be used by him for defraying the expense
of administration of this act, which funds shall not
lapse but shall be continuously available to the
director.
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Section 22. Severability. —lf any clause, sentence,
paragraph, section or part of this act shall be ad-
judged by any court of competent jurisdiction to be
unconstitutional, invalid or inoperative, in whole or
in part, such judgment shall not affect, impair or
invalidate the remainder thereof, but shall be con-
fined in its operation to the clause, sentence, para-
graph, section or part thereof directly involved in
the controversy in wrhich such judgment shall have
been rendered. To the extent that any provision
of this act shall not have been so adjudged un-
constitutional, invalid or inoperative, such provision
shall be enforced and effectuated.
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Section 23. Effective Date. This act shall take
effect July first, nineteen hundred and fifty-four.
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