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Resolve providing for an Investigation and Study by a Special
Commission relative to the Zoning and Municipal Planning
Laws of the Commonwealth and the Organization and
Powers of the City Planning Board op the City of Boston.

Resolved, That an unpaid special commission, to consist of three
members of the senate to be designated by the president thereof, five
members of the house of representatives to be designated by the speaker
thereof, and three persons to be appointed by the governor, is hereby
established for the purpose of making an investigation and study of
the subject matter of current house document numbered 853, relative
to clarifying the law relating to subdivision control in municipal
planning; of current house document numbered 854, relative to au-
thorizing the preservation of the integrity of official maps in municipal
planning; of current house document numbered 855, relative to amend-
ing the zoning enabling law; of current house document numbered
1370, relative to requiring certain types of new buildings in the city of
Boston to have off-street loading berths; of current house document
numbered 1377, relative to clarifying further the law relative to mu-
nicipal planning; of current house document numbered 1381, relative
to making certain amendments in the zoning law of the city of Boston;
of current house document numbered 1384, relative to multiple resi-
dence districts in the city of Boston; and of current house document
numbered 1728,relative to the organization, powers and duties of the
city planning board and to subdivision control in the city of Boston.
Said commission shall be provided with quarters in the state house
or elsewhere, may hold hearings, may require by summons the attend-
ance and testimony of witnesses and the production of books and
papers, may travel within and without the commonwealth, and may
expend for legal, clerical and other assistance and for expenses such
sums as may be appropriated therefor. Said commission shall report
to the general court the results of its investigation and study, and its
recommendations, if any, together with drafts of legislation necessary
to carry its recommendations into effect, by filing the same with the
clerk of the house of representatives on or before the first Wednesday
of December in the current year. Approved August 1, 1051.
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RESOLVES OF AUTHORIZATION.

Chapter 55.



Chapter 89.

Resolve reviving and continuing the Special Commission es-
tablished TO INVESTIGATE AND STUDY THE ZONING AND MU-
NICIPAL Planning Laws op the Commonwealth and the
Organization and Powers of the City Planning Board of
the City of Boston, and increasing the Scope thereof.

Resolved, That the unpaid special commission established by
chapter 55 of the resolves of 1951 is hereby revived and continued
for the purpose of continuing its investigation and study relative to
the zoning and municipal planning laws of the commonwealth and
the organization and powers of the city planning board of the city of
Boston. Said commission in the course of its investigation and study
shall consider the subject matter of current house document numbered
114, relative to clarifying and improving the municipal planning law

relating to subdivision control by amending the definition of the
word “subdivision”; of current house document numbered 116,
relative to the disapproval of a subdivision under the municipal
planning law; of current house document numbered 675, relative to
providing for reserving the locations of proposed public ways; and of
current house document numbered 676, relative to amending the
zoning enabling law. Said commission shall be provided with quarters
in the state house or elsewhere, may hold public hearings, may require
by summons the attendance and testimony of witnesses and the pro-
duction of books and papers, may travel within and without the
commonwealth and may expend for legal, clerical and other assist-
ance and for expenses the unexpended amount appropriated by item
0205-00 of section two of chapter eight hundred and six of the acts of
nineteen hundred and fifty-one, and such other sums as may be
appropriated therefor.

Said commission shall report to the general court the results of
its study and its recommendations, if any, together with drafts of
legislation necessary to carry its recommendations into effect by
filing the same with the clerk of the house of representatives on or
before the first Wednesday of December in the current year.

Approved July 2, 1952.





PuUPOSE OF THE STUDY.
Municipal planning, zoning and real estate subdivision

control, although interrelated, are three distinct subjects.
The problems involved in them are many-faceted.

With the amazing growth of our residential suburbs
since World War 11, and the tremendous growth of high-
way and traffic artery construction, interest in the orderly
expansion of our communities has grown to a correspond-
ing degree. Further, the assignment of several bills to
the inquiry of a special recess commission on these inter-
related subjects may be seen as the beginning of a newer
and more sound approach to the problems involved.

The assignment of this Commission to look into the
problems of municipal planning, zoning and subdivision
control, is also a manifestation of an aroused public inter-
est on the subject.

The work of this Commission, due to our limited field
of operation, is by no means intended as a comprehensive
treatment of the matter. We trust that our findings will
be of material assistance to your honorable body in its
approach to these wide and vital problems of community
expansion.

We have treated each measure separately and set forth
our conclusions in relation to each one.

Scope of the Study

Your Commission, under the terms of two separate
resolves (chapter 55 of the Resolves of 1951, and chapter
89 of the Resolves of 1952), was given twelve separate
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hills to report on to the 1953 session. These bills included
wholesale revision, rewording and rearrangement of a
large number of the laws and sections relating to munici-
pal planning, zoning and subdivision control, plus a study
of the plan to reorganize the Boston planning board. On
a small appropriation your Commission relied, for the
most part, on the co-operation of interested public offi-
cials and citizens to supply us with the necessary facts
and technical assistance. These persons included Mayor
John B. Hynes of the city of Boston, Mr. Philip Nichols,
author of much of the proposed legislation before us,
Assistant Corporation Counsel of Boston William Kerr,
the chairman and members of the State Planning Board,
the chairman and members of the Boston planning board
and of several other planning boards throughout the
Commonwealth, and representatives of the Massachu-
setts Federation of Planning Boards, the Abstract Club,
an association of conveyancers, the Boston Bar Associa-
tion and many attorneys interested in various phases of
the study.

Our scope being necessarily limited, the report reflects
those limitations. We have undertaken our task as earn-
estly and as completely as our means have permitted.

Re: House Bill No. 853 (1951).
(Revision of the Subdivision Control Law.)

The law governing the laying out of streets, sidewalks
and other public facilities on lots, tracts or parcels of
privately owned land, subsequently cut up into sub-
divisions in our cities and towns for the purpose of erect-
ing homes, affects a large segment of our population.
The problem of subdivision control is twofold: (1) orderly
expansion of the community according to accepted stand-
ards of municipal planning, and (2) protection of rights
of the individual property owners, both the seller and the
buyer, as to clarity of title.

With the advent of suburban expansion on the fringes
of our populous municipalities, real estate subdivision
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control became the object of intelligent approach, and
legal safeguards were set up as far back as 1890, when it
became generally realized in this country that the un-
restricted subdivision and sale of land was a serious
menace to growing communities. The first comprehen-
sive subdivision control statute was enacted for Boston
in 1891. It provided that no person might open a public
way in Boston until its location, widths, directions and
grades were approved by the street commissioners. Sub-
sequently (1907 and 1916) the other municipalities were
empowered to establish the same control through boards
of survey.

The building boom which followed World War I
brought forth a distinct type of unscrupulous real estate
developer who succeeded in side-stepping the existing
law by declaring that the ways of his subdivision were
not intended for public travel. This procedure, in the
early twenties, caused grave, nation-wide concern.

In 1926 the U. S. Department of Commerce drafted a
set of model municipal planning laws (including sub-
division control) which were adopted by a majority of
the States, including Massachusetts.

In 1936 the planning and subdivision control act was
revised to bring it more in line with Massachusetts pro-
cedures, practices and terminology. Over 150 cities and
towns in Massachusetts have adopted and now enforce
the provisions as to subdivision control within their
respective limits.

Further revisions and clarifications were made to the
law in 1947 on petition of the Massachusetts Federation
of Planning Boards encountering no opposition before the
Legislature at that time.

During the past sixteen years, so far as this Commis-
sion can ascertain, no challenge as to the constitutional-
ity of the subdivision control laws has been sustained
in the Supreme Judicial Court or the Superior Courts
of our Commonwealth.

It has, however, recently been brought to public atten-
tion that the Massachusetts subdivision control law con-
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tains a number of serious defects. This criticism comes
from some esteemed members of the Bar.

These defects have been listed for your Commission,
as follows:

1. Although the penalties imposed for failure by a
subdivider to comply with the law are so severe as to
create a serious defect in the title to the lots in his sub-
division, it has proved extremely difficult for skilled and
experienced conveyancers engaged in examining the title
to lots in a subdivision to ascertain whether the law is
applicable, and, if applicable, whether it has been com-
plied with.

2. There is little or nothing in the law to co-ordinate it
with the system of land registration now so commonly
used in this Commonwealth.

3. It is not made sufficiently clear that the application
of the law is limited to regulating the design and con-
struction of ways in subdivisions, and some well-inten-
tioned but overzealous planning boards have attempted
to use their power of approving or disapproving plans of
proposed subdivisions to enforce conditions doubtless in-
tended for the good of the public, but not relating to the
design and construction of ways within subdivisions; and
it is said that some town counsels have approved this
usurpation of power.

4. There are provisions in the law which seem to au-
thorize more arbitrary action by planning boards than is
consistent with our ideal of a constitutional government.

5. There are provisions in the law imposing important
duties and responsibilities on registers of deeds in deciding
whether to accept a plan for record, which are extremely
difficult for them to carry out correctly.

Differences Resolved.
As the result of competent legal criticism of the current

law, House Bill No. 853 (1951) which is the specific
matter now before this commission, was drafted on
behalf of the Massachusetts Federation of Planning
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Boards by Philip Nichols, a well-recognized authority on
municipal planning. These provisions still did not meet
with the approval of spokesmen for the legal profession
directly associated with conveyancing of property.

In the meantime, while the matter was still before this
Commission, the Committee on Legislation of the Massa-
chusetts Federation of Planning Boards, and a special
committee of the Abstract Club, an association of con-
veyancers, met together to see if they could agree on a
bill which would cure all of the defects in the present law
without impairing too greatly its protective principles.
The two committees met together many times and made
several redrafts before they could agree on a draft which
would remedy the defects complained of, and at the same
time not weaken the law so that it would have little effect
in remedying the evils which it was designed to meet.
After the two committees had come to an agreement
they had several conferences with Judge Fenton of the
land court and his associates, and the administrative
members of the land registration office, in order to co-
ordinate the bill with the practices of the land court,
and several further changes in the draft were made.

The bill, as long and complex as it is, does not impose
any new restrictions upon the rights or the activities of
landowners and other members of the public, according
to the understanding of this Commission. The purpose
of the bill as now drawn may be summarized as follows:

1. To require the clerk of every city or town to report
promptly to the register of deeds of his county or district,
whether the subdivision control law is in force in his city
or town or not, and to transmit copies of the rules and
regulations adopted by the planning board under the
law, and to suspend the operation of the subdivision
control law in every city or town until these requirements
are complied with in such city or town.

2. To provide that the subdivision control law shall
not go into effect hereafter in any city or town until the
register of deeds is properly notified.

3. To require that every plan showing the division of
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land into separate parcels and roads and ways providing
access thereto shall either be approved by the planning
board, or given an endorsement that approval is not
necessary, before it is recorded.

4. To restrict the legal effect of the recording of plans
before subdivision control went into effect so as to exempt
from the law only such lots as have been sold and ways
appurtenant to them.

5. To validate all unapproved subdivisions of unregis-
tered land recorded before February 1, 1952, to the ex-
tent that lots have been sold and ways appurtenant to
them established before that date.

6. To validate all subdivisions of registered land veri-
fied, or certificates of title relating to lots therein, issued
by the land court, before February 1, 1952.

7. To prohibit the land court from verifying or other-
wise approving any plan of a subdivision or registering
title to a lot therein if the petition was filed on or after
February 1, 1952, unless the plan had received the ap-
proval of the planning board, when the subdivision was
in a city or town in which such approval was required,
leaving, however, jurisdiction in the land court to de-
termine whether in fact such approval had been given.

8. To clarify the language of the act, especially in
some particulars where overzealous city planners have
attempted to extend their authority to an extent greater
than was intended by the framers of the law.

9. To eliminate certain provisions that were thought
to be unnecessarily arbitrary and to conform them to
accepted principles of administrative law.

10. To make the subdivision control law a separate
and clearly marked piece of legislation.

.Recommendation.

So far as the necessarily limited scope of this Com-
mission’s study is concerned, this new draft eliminates all
notable criticisms of the law as it now stands except for
the testimony of two highly reputable members of the
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Bar (see App. I C). Your Commission, notwithstanding
the noted objections, favors passage of the appended re-
draft (see App. I A).

Re: House Bill No. 854 (1951).

Any earnest inquirer into the problem of municipal
planning experiences a feeling of awe at the inadequacy
of legal safeguards for official plans in the orderly devel-
opment of a community.

A case in point is this; A city —or town lays out a
public way and inscribes it on an official map for the
future planning of the community. A private individual
comes along, buys a piece of land and erects a building
directly in the middle of the proposed public way. The
landowner has the right to act in such a manner, and the
city or town even though it has clearly and offi-
cially designated that spot for a future street, must pay
him full value for the property if the municipality is
compelled to remove the building when the public way
is about to be built.

Your Commission, in its study, was not unaware of the
constitutionally inescapable duty of law makers to pro-
tect the rights of property owners and the basic impor-
tance of that right in our society, nor was your Commis-
sion blind to the multitude of instances where delay and
stalling on the part of public officials have seriously
harmed property owners in the proper use and profit
from their property.

Yet in all aspects of the problem, your honorable body
is faced with an almost complete state of frustration in
municipal planning in Massachusetts because those whose
job it is to plan for tomorrow and next week and next
year are confronted with an impasse when it comes to
giving sanctuary and integrity to competently designed
maps of future public ways.

The Massachusetts Federation of Planning Boards
recommends, in House Bill No. 854 (1951), for the ac-
ceptance or rejection of the local municipalities them-
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selves, three requirements of law incumbent upon the
owner of a piece of property who finds himself con-
fronted with an official map of a public way running
through his property when he applies for a building per-
mit. Although the building inspector must refuse him
the permit, he has appeal to the planning board for relief
from restrictions as far as is possible, and further appeal
to the Superior Court for the full protection of his con-
stitutional rights.

Such legislation as this is now already in effect in Cali-
fornia, Colorado, New Jersey, Newr York, Pennsylvania
and other States. So far as this Commission has been
able to learn, this legislation is administered satisfactorily
in those States. The revision herein proposed is taken
directly from the New' York State statute.

Recommendation.

Your Commission believes some action must be taken
to get things started toward a more sensible method of
municipal planning. This proposed bill should at least
be thrashed out in the committee rooms and halls of the
Legislature. Your Commission, therefore, appends a
draft of the proposed revision (see App. II A) together
with a brief outline of the subject submitted by Philip
Nichols, acting on behalf of the petitioners (see App.
II B).

Your Commission further recommends that further
inquiry be made, in the ordinary process of the Legis-
lature, into the feasibility of including state highways in
the bill herein proposed, although state highways are not
included in the present draft.

Re: House Bill No. 855 (1951).
(Revision of the Zoning Enabling Act.)

Eighty-six per cent of the population of our State,
residing in 38 cities and 99 towns, live under local zoning.

The original zoning enabling act was adopted in 1920.
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The present, more comprehensive law, was adopted in
1933.

Zoning in its thirty years of existence has been re-
garded with great favor throughout the Commonwealth.
People fight tenaciously for retention of full zoning pro-
tection whenever the integrity of their zoning ordinance
or by-law is assailed.

House Bill No. 855 (1951) is a proposed redraft of the
present zoning law of the Commonwealth undertaken by
the Massachusetts Federation of Planning Boards, intro-
duced to your honorable body in 1951 and later sub-
mitted to this Commission for study. It was authored,
for the most part, by Mr. Philip Nichols, outstanding
authority on the subject. This proposed redraft is pri-
marily a rearrangement of sections and paragraphs, and
the exact wording of the present statute, your Commis-
sion is assured, has in most instances been faithfully
followed.

Rearrangement of the zoning law is particularly ap-
propriate at this time, as the General Laws are now in a
process of recodification.

The need for rearrangement of the present law is well
recognized by all who deal with zoning.

The 1933 revision of the law, this Commission is in-
formed, has in general proved satisfactory in substance,
but in the forms in which it appears on the statute books
is difficult and confusing even to competent lawyers.
The trouble is more with arrangement than with its
phraseology.

There are four changes proposed in the present law
which this Commission is assured are minor and would
be helpful in its over-all administration. One change,
proposed at the suggestion of the State Planning Board,
allows a city or town to pass a by-law specifically pro-
hibiting the use for residence or other purposes of lands
subject to seasonal or periodic flooding in such a manner
as to endanger the health and safety of its occupants.
Many instances of severe property loss were cited before
your Commission to justify this change in the statute.
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Another change protects a builder of a structure at the
time of the adoption of a zoning restriction if he “pro-
ceeds in good faith continuously to completion.” A third
change requires that the municipal planning board be
given notice of all hearings on a zoning variance or other
appeal before the municipal board of appeal. The fourth
change requires that notices of a decision of the board
of appeal be sent “to the planning board, and to every
person present at the hearing who requests that notice
be sent him and states the address to which such notice
is to be sent”, and “Any person aggrieved by a decision
of the board of appeals, whether or not previously a
party to the proceedings, or any municipal officer or
board, may appeal to the superior court for the county
in which the land is concerned is situated; provided,
that such appeal is filed in said court within fifteen days
after such decision is recorded.”

The above four changes are the only changes in phrase-
ology. All other changes are rearrangements.

Appended hereto (see App. 11l B) is a detailed ex-
planation of the proposed changes as submitted by the
petitioner. Your Commission sees considerable merit in
House Bill No. 855 (1951) and recommends its passage
as outlined in the appended draft (see App. 11l A).

Re: House Bill No. 1370 (1952).

This measure, filed on petition of Chairman Thomas F.
McDonough of the Boston Planning Board, would re-
quire new buildings in Boston’s business area to have
off-street loading berths.

Your Commission finds that there is still considerable
discussion going on between- the officials of the city of
Boston and the real estate interests which would be
affected by such legislation. Your Commission, there-
fore, was not in possession of pertinent facts to reach any
conclusions. We recommend, therefore, that the peti-
tioner reintroduce the measure at such time as some
grounds for agreement have been established.
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Re: House Bill No. 1377 (1951).

One Adam A. Bienowski, in this measure, seeks an
amendment to the subdivision control act to exclude
from that law lots, tracts or parcels of land which are
adjacent to an existing way, public or private.

We submit this proposed legislation as a matter for
legislative decision rather than study, and recommend
that it be acted upon on its merits.

Re: House Bills Nos. 1381 and 1384 (1951).

These two bills are filed on petition of Thomas F.
McDonough, chairman of the Boston planning board.
They seek technical changes in the zoning law pertaining
to the city of Boston. They have the endorsement of
the mayor and planning board of Boston.

Your Commission recommends them to the considera-
tion of your honorable body as a subject for fuller dis-
cussion before your legislative committees (see App.
IV and V.)

Re; House Bill No. 1728 (1951)

Reorganization of the Boston Planning Board.
Boston has had a restricted and handicapped planning

board since 1913. It was not until 1947 that its original,
narrow powers and scope were notably broadened by
legislative act. At no time, according to competent
testimony before your Commission, has Boston been in
a position to plan adequately.

The reorganization plan on the Boston planning board
embraced in House Bill No. 1728 was presented to your
honorable body in 1951 as representing Boston’s best
thinking on the subject of municipal planning. Au-
thorized by a committee of civic-minded persons (in-
cluding some outstanding authorities on planning) it
carried the approval of Mayor John B. Hynes of Boston.
The membership of your Commission, after study, finds
itself in accord with the aims and objectives of the pro-
posed plan.
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There can never be effective municipal planning unless
plans are given sanctuary and integrity against changing
administrations. Plans are of little use if they do not
stand a reasonable chance of being carried out. The
greatest benefit this reorganization plan would afford the
citizens of Boston, and the Commonwealth as well,
would be a compulsion on the part of every agency and
department of city government to adhere to a reasonable
pattern in all future development and new construction
within the Capitol city. It is principally in this way
that the taxpayers of Boston could get the full benefit of
the money spent annually in the operation of a planning
board.

Your Commission is satisfied that the composition of
the planning board under the proposed legislation, the
method and terms of appointment and the administrative
set-up of the office staff, is in accordance with high-
standard municipal procedures.

The proposal to reorganize the Boston planning board
was represented before your Commission as being with-
out opposition in aims and objectives. Mayor Hynes
and the city government of Boston requested that this
Commission concern itself particularly with those sec-
tions of House Bill No. 1728 (1951), where, in order to
carry out its over-all provisions, specific legislation is
necessary, and to allow the mayor and city council of
Boston to legislate by city ordinance those sections
where they now have the authority to do so. This is in
keeping with the principle of home rule for Boston.

Your Commission finds a majority of its members in
accord with the desires of the mayor and city govern-
ment of Boston in this respect. Therefore it respectfully
presents for the consideration of your honorable body
the statutory provisions necessary to carry out House
Bill No. 1728 (1951) (see App. VI and VII).

Your Commission further recommends acceptance by
Boston of its proposed redraft of the subdivision control
law (see App. I A). Your Commission has inserted a
provision for acceptance of same by the city of Boston
if its city government chooses to do so.
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Re: House Bills Nos. 114 and 116 (1952).

The aims and objectives of these two bills are in sub-
stance covered by your Commission’s recommended
redraft of the subdivision control law (House Bill No
853, 1951).

Re: House Bills Nos. 675 and 676 (19,
The text of these two bills is the same as House

Bills Nos. 854 and 855 (1951), already treated in this
report.

For the Commission,

Sen. PAUL R. ACHIN
Chairman.

Sen. WILLIAM J. KEENAN.
Rep. PHILIP G. BOWKER.
Rep. JAMES C. BAYLEY.
Rep. RICHARD R. CAPLES.
Rep. JOHN W. COSTELLO.
Rep. JEREMIAH F. BRENNAN
Rep. CHARLES L. PATRONE.
NORD W. DAVIS.
PATRICK A. MILANO.
JOSEPH A. MITCHELL.
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A.

In the Year One Thousand Nine Hundred and Fifty-Three.

An Act to further clarify and amend the laws

RELATING TO PLANNING BOARDS AND SUBDIVISION

CONTROL.

Be it enacted by the Senate
in General Court assembled,
same, as follows:

and House of Representatives
and by the authority of the

1 Section 1. Section 72 of chapter 41 of the
2 General Laws, as amended, is hereby further amended
3 by striking out the letter “Y”, in line 3, and inserting
4 in place thereof the letters: GG, —so that the first
5 sentence of said section will read as follows: Cities
6 and towns may make ordinances and by-laws for
7 carrying out the purposes of section seventy and of
8 sections eighty-one A to eighty-one GG, inclusive,
9 and they may appropriate money therefor.

1 Section 2. Section 818 of chapter 41 of the
2 General Laws, as inserted by chapter 340 of the acts
3 of 1947, is amended by striking out the letter “Y”,
4 in line 20, and inserting in place thereof the letters:

Appendix I.

PROPOSED LEGISLATION.

Che Commontoealth of Massachusetts
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5 GG, — and by adding at the end thereof the
6 following paragraph:
7 Planning boards established under section eighty-
-8 one A, their officers and agents, may, so far as they
9 deem it necessary in carrying out sections eighty-one

10 A to eighty-one J, inclusive, enter upon any lands
11 and there make examinations and surveys, and place
12 and maintain monuments and marks; but any person
13 injured in his property by such entry or other acts
14 without his consent may recover the damages so
15 caused under chapter seventy-nine. The superior
16 court for the county in which the land affected by
17 any of the provisions of sections eighty-one A to
18 eighty-one J, inclusive, lies, sitting in equity, shall
19 have jurisdiction on petition of a planning board
20 established under section eighty-one A, to enforce
21 any of the provisions of said sections, and any or-
-22 dinances or by-laws made thereunder, and may
23 restrain by injunction violations thereof.

1 Section 3. Section 81E of chapter 41 of the
2 General Laws, as inserted by chapter 340 of the acts
3 of 1947, is amended by adding at the end thereof the
4 following words: After a plan bearing an endorse-
-5 ment of approval or accompanied by a certificate as
6 provided in the subdivision control law has been
7 recorded, the ways shown on said plan shall be and
8 become a part of the official map. No public water
9 supply or sewer or other municipal utility or im-

-10 provement shall be constructed in any public or
11 private way in any city or town having an official
12 map elsewhere than in a subdivision approved under
13 the subdivision control law, unless such way has
14 been placed on or made part of such map.
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15 No permit for the erection of any building else-
-16 where than in a subdivision approved under the

in any city or town having17 subdivision control law
18 an official map shall be
19 access to the lot upon v
20 is to stand has been plac
21 map; provided, that £

22 permit which has beer

issued unless a way giving
hich such proposed building
d on or made a part of such

n applicant for a building
denied under this section
dy as a person whose apre rer

24 plication for a building permit has been denied under
25 section eighty-one Y of this chapter.
26 If such law is not in effect in any city or town

27 adopting an official map, such city or town shall
28 forthwith provide a board of appeals in the manner
29 set forth in section eighty-one Z, which shall have
30 jurisdiction over appeals under this section in the
31 same manner as provided in sections eighty-one Y to
32 eighty-one AA,

1 Section 4. Section 81F of chapter 41 of the
2 General Laws, as inserted by chapter 340 of the
3 acts of 1947, is amended by adding at the end thereof

Any person injured in his4 the following words

5 property by a change in the official map under this
6 section may recover the damages so caused under
7 chapter seventy nine

1 Section 5. Chapter 41 of the General Laws is
2 amended by striking out section 81G and inserting
3 in its place the following:
4 Section 81G. Sections eighty-one Ato eighty-one
5 J, inclusive, shall not abridge the powers of the city
6 council or the selectmen or any other municipal
7 officer in regard to public ways or parks in any
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8 manner except as provided therein, nor shall they
9 authorize the taking of land or the laying out or

10 construction of any way or park shown on a map
11 or plan, or the alteration, relocation or discontinuance
12 thereof, except in accordance with the laws governing
13 the same; provided, that, after a city or town has
14 adopted an official map under section eighty-one E,
15 no public way shall be laid out, altered, relocated or
16 discontinued if such laying out, alteration, relocation
17 or discontinuance is not in accordance with such
18 official map as it then appears, unless the proposed
19 laying out, alteration, relocation or discontinuance

20 has been referred to the planning board established
21 under section eighty-one A, and such board 1
22 reported thereon, or has allowed forty-five days to
23 elapse after such reference, without submitting its
24 report. After a city or town has adopted an official
25 map under section eighty-one E, no person shall
26 open a way for public use, except as provided in the
27 subdivision control law, unless the location of such
28 way is in accordance with such official map as it

then appears, or has been approved by the planning29

30 board under the provisions of this section, and in
31 either case, the grading, surfacing and drainage of
32 such way has been approved by such board. Nothing
33 in said sections shall render a city or town liable for
34 damages, except such as may be sustained by entry

35 upon land and other acts under section eighty-one B,
36 by reason of changes in an official map under section
37 eighty-one F, or by reason of the establishment of
38 exterior lines under section eighty-one J.

1 Section 6. Section 81J of chapter 41 of the
2 General Laws, as inserted by chapter 340 of the
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3 acts of 1947, is amended by adding at the end thereof
4 the following words: Any person injured in his
5 property by the establishment of exterior lines under
6 this section may recover damages so caused under
7 chapter seventy-nine.

1 Section 7. Chapter 41 in the General Laws, as
2 amended, is hereby further amended by striking out
3 sections 81K to 81Y, inclusive, and inserting in place
4 thereof the caption or title heading “subdivision con-
-5 trol” and the following 23 new sections; provided,
6 however, that the repeal of said sections 81K to 81Y,
7 inclusive, shall not affect the validity of any action
8 taken while said sections or corresponding provi-
-9 sions of earlier laws were in force, and valid there-

-10 under, except as provided in section 81FF:

11 SUBDIVISION CONTROL.

12 Section 81K. Designation of Sections 81K to 81GG,
13 inclusive. Sections eighty-one K to eighty-one GG,
14 inclusive, of chapter forty-one of the General Laws,
15 shall be designated and may be known as “the sub-
-16 division control law.” This designation shall, when
17 apt, include corresponding provisions of earlier laws.
18 Section 81L. Definitions. —ln construing the sub-
-19 division control law, the following words shall have
20 the meaning herein given, unless a contrary intention
21 clearly appears:
22 “Certified by [or endorsed by] a planning board”,
23 as applied to a plan or other instrument required or

24 authorized by the subdivision control law to be re-

-25 corded, shall mean, bearing a certification or en-
-26 dorsement signed by a majority of the members of
27 a planning board, or by its chairman or clerk or any
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28 other person authorized by it to certify or endorse its
29 approval or other action and named in a written
30 statement to the register of deeds and recorder of
31 the land court, signed by a majority of the board.
32 “Industrial”, as applied to the use of land, shall
33 mean for the purpose of the production, manufacture,
34 storage, sale in wholesale quantities and distribution
35 of goods or raw materials, and of transportation and
36 other services incidental to such purposes.
37 “Lot ” shall mean an area of land in one ownership,
38 with definite boundaries, used, or available for use,

39 as the site of one or more building!
40 “Municipal service” shall mean public utilities
41 furnished by the city or town in which a subdivision
42 is located, such as water, sewerage, gas and electricity.
43 “Planning board” shall mean a planning board
44 established under section eighty-one A, or a board of
45 selectmen acting as a planning board under said sec-
46 tion, or a board of survey in a city or town which has
47 accepted the provisions of the subdivision control law
48 as provided in section eighty-one N or corresponding
49 provisions of earlier laws, or has been established by
50 special law with powers of subdivision control.
51 “Recorded” shall mean recorded in the registry of
52 deeds of the county or district in which the land in
53 question is situated, except that, as affecting regis-
54 tered land, it shall mean filed with the recorder of
55 the land court.

56 “Register of deeds” shall mean the register of deeds
57 of the county or district in which the land in question,
58 or the city or town in question, is situated, and, when
59 appropriate, shall include the recorder of the land
60 court.
61 “Registry of deeds” shall mean the registry of
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deeds of the county or district in which the land in
question is situated, and, when appropriate, shall in-
clude the land court.

62
63
64

“Section eighty-one A” shall mean section eighty-
one A of chapter forty-one of the General Laws, as
inserted in section four of chapter two hundred and
eleven of the acts of nineteen hundred and thirty-
six, and acts in amendment thereof.

65
66
67
68
69
70 “Subdivision” shall mean the division of a tract

of land into two or more lots in such manner as to
require provision for one or more new ways, not in
existence when the subdivision control law became
effective in the city or town in which such land lies,
to furnish access for vehicular traffic to one or more
of such lots, and shall include resubdivision, and,
when appropriate to the context, shall relate to the
process of subdivision or the land or territory sub-
divided; provided, however, that the division of a
tract of land into two or more lots shall not be deemed
to constitute a subdivision within the meaning of the
subdivision control law if, at the time when it is
made, every lot within the tract so divided has
frontage of at least twenty feet on: (1) a public
way, (2) a way shown on a plan approved in ac-
cordance with the subdivision control law, (3) a
way, whether constructed or not, over which there
was on the date when the subdivision control law
became effective in the city or town in which the
land lies, an easement for vehicular traffic from or
through such tract to a public way or way shown on a
plan so approved. Conveyances or other instruments
adding to, taking away from, or changing the size
and shape of, lots in such a manner as not to leave
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95 any lot so affected without the frontage above set
96 forth, or the division of a tract of land on which two
97 or more buildings were standing when the subdivision
98 control law went into effect in the city or town in
99 which the land lies into separate lots on each of which

100 one of such buildings remains standing, shall also not
101 be deemed to constitute a subdivision.
102 “Subdivision control” shall mean the power of
103 regulating the subdivision of land granted by the
104 subdivision control law.
105 Section 81M. Purpose and Objects of the Sub-
106 division Coiitrol Law. The subdivision control law
107 has been enacted for the purpose of protecting the
108 safety, convenience and welfare of the inhabitants of
109 the cities and towns in which it is, or may hereafter
110 be, put in effect by regulating the laying out and
111 construction of ways in subdivisions providing acce;

112 to the several lots therein, but which have not become
113 public ways, and ensuring sanitary conditions in sub-
114 divisions. The powers of a planning board and of a
115 board of appeal under the subdivision control law
116 shall be exercised with due regard for the provision
117 of adeouate access to all of the lots in a subdivision
118 by ways that wall be safe and convenient for travel;
119 for lessening congestion in such ways and in the ad-
120 jacent public ways; for reducing danger to life and
121 limb in the operation of motor vehicles; for securing
122 safety in the case of fire, flood, panic and other emer-
123 gencies; for insuring compliance with the applicable
124 zoning ordinances or by-laws; for securing adequate
125 provision for water, sewerage, drainage and other re-
-126 quirements where necessary in a subdivision; and
127 for co-ordinating the ways in a subdivision with each
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128 other and with the public ways in the city or town in
which it is located and with the ways in neighboring
subdivisions.

129
130

Section 81N. Cities and Towns in which Subdivi-
sion Control is in Effect. Except as provided in sec-
tion eighty-one EE, the subdivision control law shall
be in effect in every city, except Boston, and every
town, which has, prior to the effective date of this
act, established a planning board under section
eighty-one A, or which has, after the effective date
of this act, established such a planning board and
has accepted the provisions of the subdivision con-
trol law in the manner provided in section four of
chapter four. And thereupon the provisions of said
sections eighty-one K to eighty-one GG, as the same
may from time to time be in force, shall, notwith-
standing any contrary or inconsistent provision of
any general or special law, apply in such city or
town irrespective of whether the planning board in
such city or town is established under section seventy
or eighty-one A of this chapter or by special act or
otherwise. It shall also be in effect in any city or
town which has not established a planning board
under eighty-one A, but which has a board of survey,
however established, and accepts or has accepted the
provisions of the subdivision control law in the man-
ner above described, whether before or after the
effective date of this act, and in such a city or town
the board of survey shall have all the powers of such
a planning board relating to subdivision control.
The subdivision control law, however, shall not be-
come effective in any city or town in which it was
not in effect on the effective date of this act until
the Clerk of such city or town shall have notified the
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register of deeds and the recorder of the land court
that, in his opinion, the law has gone into effect in
such city or town, and shall have furnished each of
them with a certified copy of the vote of the city
council or of the town meeting under which the sub-
division control law in his opinion went into effect
in such city or town.

162
163
164
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166
167
168

Section 810. Submission to Planning Board of
Plan of Subdivision required. No person shall make
a subdivision of any land in any city or town in which
the subdivision control law is in effect unless he has
first submitted to the planning board of such city or
town for its approval a plan of such proposed sub-
division, showing the lots into which such land is to
be divided and the ways already existing or which
are to be provided by him for furnishing access to
such lots, and the planning board has approved such
plan in the manner hereinafter provided. After the
approval of a plan the location and width of wmys
showm thereon shall not be changed unless the plan is
amended accordingly as provided in section eighty-
one W; but the number, shape and size of the lots
shown on a plan so approved may, from time to time,
be changed without action by the board, provided
access to every lot in the subdivision is still furnished
by a public way, a way shown on a plan approved in
accordance with the subdivision control law, or a
way over which there was an easement for vehicular
traffic when the subdivision control law became effec-
tive, in the city or town in which the land lies, from
such lot to a public way or way shown on a plan so

approved, and each lot has frontage of at least twenty
feet on the way so furnishing access thereto.
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proved. - Any person wishing to cause to be recorded
a plan of land situated in a city or town in which the
subdivision control law is in effect, who believes that
his plan does not require approval under the subdivi-
sion control law, may submit his plan to the planning
board of such city or town, and, if the board agrees
that the plan does not require approval, it shall with-
out a public hearing and without unnecessary delay
endorse thereon the words “approval under the sub-
division control law not required,” or words of sim-
ilar import, and the endorsement of the board as
aforesaid shall be conclusive on all persons. If the
board shall determine that in its opinion the plan
requires approval, it shall notify the clerk of the
city or town and the person submitting the plan of
its determination, and such person may submit his
plan for approval as provided by law and the rules
and regulations of the board, or he may appeal from
the determination of the board in the manner pro-
vided in section eighty-one BB within fifteen days
after the giving of notice of its determination. If
the board fails to act upon a plan submitted under
this section within fourteen days after its submission,
it shall be deemed to have determined that approval
under the subdivision control law is not required,
and it shall forthwith endorse on said plan words to
that effect, and on its failure to do so forthwith the
city or town clerk shall issue a certificate to the same

effect. The plan bearing such endorsement or the
plan and such certificate, as the case may be, shall
be delivered by the planning board, or in case of the
certificate, by the city or town clerk, to the person
who submitted such plan.
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230 board shall adopt, and may from time to time amend,
231 reasonable rules and regulations relating to subdivi-
232 sion control not inconsistent with the subdivision
233 control law or with any other provisions of statute or
234 of any valid ordinance or by-law of the city or town.
235 Such rules and regulations may prescribe the size,
236 form, contents, style and number of copies of plans
237 and the procedure for the submission and approval
238 thereof, and shall be such as to enable the person
239 submitting the plan to comply with the reauirements
240 of the register of deeds for the recording of the same,
241 and to assure the board of a copy for its files; and
242 shall set forth the requirements of the board with
243 respect to the location, construction, width and
244 grades of the proposed ways shown on a plan and
245 the installation of municipal services therein, which
246 requirements shall be established in such a manner
247 as to carry out the purposes of the subdivision con-
248 trol law as set forth in section eighty-one M. In es-
249 tablishing such requirements regarding ways, due re-
250 gard shall be paid to the prospective character of
251 different subdivisions, whether open residence, dense
252 residence, business or industrial, and the prospective
253 amount of travel upon the different roads therein,
254 and to adjustment of the requirements accordingly.
255 Except so far as it may require compliance with the
256 requirements of existing zoning ordinances or by-
-257 laws, no rule or regulation shall relate to the size,
258 shape, width, frontage or use of lots within a sub-
-259 division, or to the buildings which may be constructed
260 thereon, or shall be inconsistent with the regulations
261 and requirements of any other municipal board act-
-262 ing within its jurisdiction. Except as expressly pro-
-263 vided in this act, no rule or regulation shall require,



HOUSE —No. 2249. [Jan.32

264 and no planning board shall impose, as a condition
for the approval of a plan of a subdivision, that the
owner who submitted the plan shall dedicate any of
the land within such subdivision to the public use, or
convey or release any of such land to the common-
wealth or to the county, city or town in which the
subdivision is located, for use as a public way, pub-
lic park or playground, or for any other public pur-
pose, without just compensation, or the performance
of any other act wdiich a planning board is not au-
thorized by law to require, or the requirement of
which is not within the purpose and objects of this
title as set forth in section eighty-one M. The rules
and regulations may, however, provide that not more
than one building designed or available for use for
dwelling purposes shall be erected or placed or con-
verted to use as such on any lot in a subdivision, or
elsewhere in the city or town, without the consent of
the planning board, and that such consent may be
conditional upon the providing of adequate ways
furnishing access to each site for such building, in the
same manner as otherwise required for lots within a
subdivision. A true copy of the rules and regulations,
with their most recent amendments, shall be kept
on file available for inspection in the office of the
planning board of the city or town by wdiich they
were adopted, and in the office of the clerk of such
city or towrn. A certified copy of any such rules and
regulations, or any amendment thereof, adopted after
the effective date of the act, shall be transmitted
forthwith by the city or towrn clerk to the register of
deeds and recorder of the land court, and no rule or
regulation, or amendment thereof, adopted hereafter,
under this section shall lie effective until certified
copies thereof have been so transmitted.
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299 Section 81R. Waiver of Compliance Conditional
300 Approval in Certain Cases. A planning board may
301 in any particular case, where such action is in the
302 public interest and not inconsistent with the intent
303 and purpose of the subdivision control law, waive
304 strict compliance with its rules and regulations, and
305 with the frontage or access requirements specified in
306 said law, and may, where the ways are not otherwise
307 deemed adequate, approve a plan on conditions limit-
-308 ing the number and type of buildings that may be
309 erected on particular lots and the length of time for
310 which particular buildings may be maintained with-
-311 out further consent by the planning board to the
312 access provided. The planning board shall endorse
313 such conditions on the plan to which they relate, or
314 set them forth in a separate instrument attached
315 thereto to which reference is made on such plan and
316 which shall for the purpose of the subdivision control
317 law be deemed to be a part of the plan. Notwith-
-318 standing any other provision of the subdivision con-
-319 trol law, the owner of a tract of land may lawfully
320 divide it by conveying from time to time a single lot
321 which forms part of such tract, in such a way as to
322 effect a subdivision within the meaning of this act,
323 without securing the approval of the planning board
324 with respect to the ways providing access to such
325 lot; provided, that an owner of land who is making
326 a division thereof in accordance with this para-
-327 graph shall first cause to be recorded a plan thereof
328 bearing endorsement by him to the effect that such
329 lot will not be used for any purpose other than in-
-330 dustrial until approval of the ways furnishing access
331 thereto has been secured in the manner prescribed in
332 the subdivision control law, and also bearing endorse-
-333 ment or accompanied by certificate as provided in
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334 section eighty-one P. If thereafter the planning
335 board shall upon its own motion or upon petition of
336 any interested person, after a public hearing of which
337 due notice shall be given to the owner of such lot and
338 to all persons who have submitted such petition, de-
-339 termine that said lot is being used for any purpose
340 other than industrial, it shall cause a notice of such
341 determination to be recorded and a reference thereto
342 made upon the plan of said lot as theretofore re-
343 corded, and may order the discontinuance of any
344 use of such lot for which it deems the ways providing
345 access thereto inadequate, until a further plan show-
346 ing ways providing adequate access thereto is ap-
347 proved and recorded in the manner prescribed in the
348 subdivision control law. After the recording of such
349 notice and until such further plan is approved and
350 recorded, all of the sanctions imposed by section
351 eighty-one Y shall apply with respect to such lot and
352 the owner thereof. An owner aggrieved by a de-
353 termination of a planning board under this para-
354 graph shall have the same right of appeal to the
355 board of appeal and to the superior court as a person
356 aggrieved by the refusal of the appropriate board or
357 officer to issue a building permit to him, as provided
358 in section eighty-one Y, and the planning board shall
359 not cause its determination to be recorded until it
360 has become final.
361 Section 81S. Preliminary Plans. Rules and
362 regulations adopted under section eighty-one Q may
363 provide that any person, before submitting his de-
364 finitive plan for approval, may submit to the plan-
365 ning board a preliminary plan showing his proposed
366 subdivision in a general way, but not necessarily in-
-367 dicating monuments and other survey points in de-
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368 tail, and the board may give such preliminary plan
369 its tentative approval, with or without modifications
370 suggested by it or agreed upon by the person sub-
-371 mitting the plan. The provisions of the subdivision
372 control law relating to a plan shall not be applicable
373 to a preliminary plan, and no register of deeds shall
374 record a plan bearing an approval which indicates
375 that it is tentative only.

376 Section 81T. Notice and Hearing on Definitive
377 Plan. Every person submitting a definitive plan
378 of land to the planning board of a city or town for its
379 approval or for a determination that approval is not
380 required shall give written notice to the clerk of such
381 city or town by delivery or by registered mail, post-
-382 age prepaid, that he has submitted such a plan. If
383 the notice is given by delivery the clerk shall, if re-
-384 quired, give a written receipt therefor to the person
385 who delivered such notice. Such notice shall describe
386 the land to which the plan relates sufficiently for
387 identification, and shall state the date when such
388 plan was submitted and the name and address of
389 the owner submitting the plan; and the facts stated
390 in such notice shall be taken by the city or town
391 clerk as true, unless the contrary is made to appear.
392 Before approval of the definitive plan is given, a pub-
-393 lie hearing shall be held by the planning board, notice
394 of which shall be given at the expense of the applicant
395 at least ten days prior thereto by advertisement in an
396 official publication of, or in a newspaper of general
397 circulation in, such city or town, and by mailing a
398 copy of such advertisement to all owners of land
399 abutting upon the land included in such plan as ap-
-400 pearing upon the most recent tax list.
401 Section 81 U. Action by Planning Board on Appli-
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cation Effect of Non-Action. After the hearing
required in section eighty-one T, the planning board
may approve, modify and approve, or disapprove
such plan, shall file a certificate of its action with the
city or town clerk, a copy of which shall be recorded
by him in a book kept for the purpose, and shall also
send notice of its action by registered mail, postage
prepaid, to the owner who submitted the plan for
approval at the address stated on his application.
If the planning board modifies or disapproves such
a plan, it shall state in its certificate and notice the
reasons for its action. If the planning board is in
doubt whether any of the land in the subdivision can

be used as building sites without injury to the public
health, it may after consultation with the local board
of health, or board or officer having like powers and
duties, approve the plan on condition that the lots or
land as to which such doubt exists shall not be built
upon without prior consent of such board of health
or other like board or officer, and shall endorse on
the plan such condition, specifying the lots or land
to which it applies. Failure of the planning board
to take final action, regarding a plan submitted to
it, within forty-five days after such submission shall
be deemed to be an approval thereof.
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Before approval of a plan by a planning board it
may require provision for the construction of ways
and the installation of municipal services in ac-

cordance with its rules and regulations, and may
specify the time within which such construction and
installation shall be completed, with proper bond, or,
at the election of the applicant, the deposit of money
or negotiable securities, sufficient, in the opinion of
the board, to secure performance; provided, that
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436 instead of requiring a bond or deposit the board may
437 approve a plan on condition that no lot in the sub-
-438 division shall be sold and no building shall be erected
439 or placed on any lot until the ways have been con-
-440 structed and the municipal services installed so as
441 to serve adequately such lot in accordance with the
442 requirements of the board. Such condition shall be
443 endorsed upon the plan, and upon performance of
444 the condition with respect to any lots the board shall
445 issue a certificate of such performance, which shall
446 be acknowledged according to law and may be re-
447 corded.
448 Section 81V. Certification of Approval. —ln case
449 of approval of a plan by action of the planning board,
450 after the expiration of fifteen days without notice of
451 appeal to the superior court, or if appeal has been
452 taken after the entry of a final decree of the court
453 sustaining the approval of such plan, the planning
454 board shall cause to be made upon the plan a written
455 endorsement of its approval. In case of the approval
456 of a plan by reason of the failure of the planning board
457 to act within the time prescribed, the city or town
458 clerk shall, after the expiration of fifteen days with-
459 out notice of appeal to the superior court, or, if ap-
460 peal has been taken, after receipt of certified records

461 of the superior court indicating that such approval
462 has become final, issue a certificate stating the date
463 of the submission of the plan for approval, the fact
464 that the planning board failed to take final action
465 and that the approval resulting from such failure
466 has become final. The plan bearing such endorse-
467 ment or the plan and such certificate, as the case may

468 be, shall be delivered by the planning board, or, in
469 the case of the certificate, by the city or town clerk,
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470 to the person who submitted such plan. Except as
471 provided in section eighty-one E, the existence of an
472 official map in a city or town shall not affect the op-
473 eration of the subdivision control law therein.
474 Section 81W. Modification, Amendment or Re-
475 scission of Approval. A planning board, on its own
476 motion or on the petition of any person interested,
477 shall have power to modify, amend or rescind its ap-
478 proval of a plan of a subdivision, or to require a
479 change in such plan as a condition of its retaining the
480 status of an approved plan. All of the provisions of
481 the subdivision control law relating to the submission
482 and approval of a plan of a subdivision shall, so far
483 as apt, be applicable to the approval of the modifica-
484 tion, amendment or rescission of such approval and
485 to a plan which has been changed under this section.
486 No modification, amendment or rescission of the
487 approval of a plan of a subdivision or change in such
488 plan shall affect the lots in such subdivision which
489 have been sold or mortgaged in good faith and for a
490 valuable consideration subsequent to the approval
491 of the plan, or any rights appurtenant thereto, with-
492 out the consent of the owner of such lots, and of the
493 holder of the mortgage or mortgages, if any, thereon.
494 So far as unregistered land is affected, no modifica-
495 tion, amendment or rescission of the approval of a
496 plan nor change in a plan under this section shall take
497 effect until a certified copy of the vote of the plan-
-498 ning board making such modification, amendment,
499 rescission or change, together with any plan made a
500 part thereof by reference, have been recorded, and,
501 if the said plan as originally approved has not then
502 been recorded, until it has been recorded, and
503 whether such plan as originally approved has been
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504 previously recorded or not, a reference to the vote of
505 modification, amendment, rescission or change, and
506 the book and page on which it has been recorded has
507 been endorsed upon such plan as originally approved,
508 and in case such plan as originally approved has not
509 previously been recorded, until such vote has been in-
510 dexed under the name of the owner submitting such
511 plan. So far as registered land is affected, no modi-
512 fication, amendment or rescission of the approval of
513 a plan nor change in a plan under this section shall
514 take effect, until such modification, amendment or
515 change has been verified by the land court pursuant
516 to chapter one hundred and eighty-five, and in case
517 of rescission, or modification, amendment or change
518 not so verified, until ordered by the court pursuant
519 to section one hundred and fourteen of said chapter
520 one hundred and eighty-five.
521 Section SIX. Restrictions on the Recording of
522 Plans Duties of Register. No register of deeds
523 shall record any plan showing a division of a tract of
524 land into two or more lots, and ways, whether exist-
525 ing or proposed, providing access thereto, in a city
526 or town in which the subdivision control law is in
527 force unless (1) such plan bears an endorsement of
528 the planning board of such city or town that such
529 plan has been approved by such planning board, or
530 (2) such plan bears an endorsement of the planning
531 board that approval of such plan is not required, as
532 provided in section eighty-one P, or (3) the plan is
533 accompanied by a certificate of the clerk of such
534 city or town that it is a plan which has been ap-
-535 proved by reason of the failure of the planning board
536 to act thereon within the time prescribed, as pro-
-537 vided in sections eighty-one U and eighty-one V, or
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538 that it is a plan submitted pursuant to section ninety-
one P and that it has been determined by failure of539
the planning board to act thereon within the pre-540
scribed time that approval is not required, and a541
reference to the book and page where such certifi-542
cate is recorded is made on said plan; and, unless in543

of plans approved the endorsement or certifi-544

cate is dated within six months of the date of the545
recording, there is also endorsed thereon or recorded546
therewith and referred to thereon a certificate of the547
planning board or city or town clerk, dated within548
thirty days of the recording, that the approval has549
not been modified, amended or rescinded, nor the550
plan changed. Such certificate shall be made by the551
board or clerk upon application unless the records552
of the board or clerk receiving the application show553
that there has been such modification, amendment,554

555 rescission or change. The planning board of a city
556 or town which has authorized any person, other than
557 a majority of the board, to endorse on a plan the

approval of the board or to make any other certifi-558
cate under the subdivision control law 7, shall transmit559
a written statement to the register of deeds and the560
recorder of the land court, signed by a majority of561

562 the board, giving the name of the person so author-
563 ized.

Such register and recorder shall each keep in a564
place open for public inspection a book which shall565
be a public record in which the name of each city or566
town in which, according to notices sent him by the567
clerk of such city or town, or other municipal officer,568
the subdivision control law is or may be in effect,569

shall be separately indexed and in which shall be en-570
tered all notices from the clerk of such city or town,571
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572 its planning board or its board of appeal relating to
573 subdivision control, including copies of the rules and
574 regulations of such boards. Such register and re-
575 corder may each accept for record any plan of land,
576 otherwise appropriate for record, in a city or town
577 the clerk of which has not sent him notice that the
578 subdivision control law is in effect in such city or
579 town, without requiring the approval of the planning
580 board of such city or town, or a certificate that no
581 approval is necessary.

582 Section 81Y. Sanctions to enforce Subdivision Con-
-583 trol. In any city or town in which the subdivision
584 control law is in effect, no public way shall be laid
585 out, accepted or constructed, and no municipal serv-
-586 ice or improvement shall be constructed hi a way
587 within a subdivision, to serve the land therein, unless
588 such way appears on a plan of such subdivision ap-
-589 proved under such law, except by or in accordance
590 with the affirmative vote of two thirds of those
591 present and voting at a meeting of the city council
592 or at a town meeting.

593 In any city or town in which the subdivision con-
-594 trol law is in effect, the board or officer, if any,
595 having the power and duty to issue permits for the
596 erection of buildings shall not issue any permit for
597 the erection of a building until first satisfied that the
598 lot on which the building is to be erected is not within
599 a subdivision, or that a way furnishing to such lot the
600 access required by the subdivision control law is
601 shown on a plan recorded or entitled to be recorded
602 under section eighty-one X, and that any condition
603 endorsed thereon limiting the right to erect or main-
-604 tain buildings on such lot have been satisfied, or
605 waived by the planning board, and in the event that
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the planning board has by rule or regulation re-
quired that not more than one building for dwelling
purposes be erected or placed or converted to use as
such on any lot without its consent, until satisfied
that such consent has been obtained. In any city
or town in which the subdivision control law is in
effect in which there is no board or officer having the
power and duty to issue permits for the erection of
buildings, no building shall be erected within a sub-
division without written permission from the plan-
ning board of the city or town. Such permission shall
be given when it appears that the subdivision control
law, so far as applicable, has been complied with.
If, however, the enforcement of the foregoing pro-
visions of this paragraph would entail practical
difficulty or unnecessary hardship, and if the cir-
cumstances of the case do not require that the build-
ing be related to a way shown on such plan, the
board of appeal provided for in section eighty-one Z
shall have power by vote of a majority of its members
to issue a permit for the erection of such building,
subject to the provisions of said section eighty-one Z
and sections eighty-one AA and eighty-one 88.
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If a subdivision of land has been made in a city or
town while the subdivision control law is in effect in
such city or town without a plan thereof recorded
or entitled to be recorded under section eighty-one K,
the person or persons executing and delivering the
deed, mortgage or other instrument by which such
subdivision was made shall be liable to each owner
of such land or any part thereof who acquired title
without notice or knowledge of such division having
been made, for all damages sustained by such owner
by reason of such failure to comply, in an action
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640 brought within one year after such delivery. Any
641 person owning a lot in a subdivision, approval of
642 which was required by the subdivision control law
643 but not obtained, who did not make the subdivision
644 and acquired title without notice or knowledge of the
645 lack of such approval, may submit a plan of said lot
646 and of the ways giving access thereto to the planning
647 board, and such plan shall be acted upon in the same
648 manner and with the same effect, so far as affects
649 said lot and the rights of access appurtenant thereto,
650 as a plan of a subdivision.
651 The superior court for the county in which the land
652 affected by any of the provisions of the subdivision
653 control law lies shall have jurisdiction in equity on
654 petition of the planning board of a city or town, or of
655 ten taxable inhabitants thereof, to review any action
656 of any municipal board or officer of such city or
657 town in disregard of the sanctions provided in this
658 section and to annul and enjoin such action, to enjoin
659 the erection of a building in violation of this section,
660 and otherwise to enforce the provisions of the sub-
-661 division control law and any rules or regulations law-
-662 fully adopted and conditions on the approval of a
663 plan lawfully imposed thereunder, and may restrain
664 by injunction violations thereof or make such de-
-665 crees as justice and equity may require. No pro-
-666 ceeding under this paragraph shall be instituted
667 more than one year after the act or failure to act
668 complained of.
669 Section 81Z. Boards of Appeals, Provision for —■

670 Membership. A city or town in which the subdivi-
-671 sion control law is in effect shall, by ordinance or
672 by-law, provide for a board of appeals, which shall
673 have jurisdiction to issue a permit for the erection of
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a building under section eighty-one Y. Such board
of appeals may be the existing board of appeals under
the local building or zoning ordinance or by-law;
provided, that, if the board of appeals under the local
zoning ordinance or by-law in any city or town is also
the planning board in such city or town, it shall not
act as a board of appeals under the subdivision con-
trol law. Pending provision for a board of appeals,
the city council or the selectmen shall act as a board
of appeals. Any board of appeals newly established
hereunder shall consist of at least three members,
who shall be appointed in a city by the mayor sub-
ject to the confirmation of the city council, or in a
town by the selectmen, for terms of such length and
so arranged that the term of one member shall expire
each year; and said board shall elect annually a
chairman from its own members and a clerk. Any
board so newly established may also act as a board
ofappeals under the local building or zoning ordinance
or by-law, or under both.
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Any member of such a board of appeals may be
removed for cause by the appointing authority upon
written charges and after a public hearing. Vacan-
cies shall be filled for unexpired terms in the same
manner as in the case of original appointments.
Ordinances or by-laws adopted hereunder may pro-
vide for the appointment in like manner of associate
members of the board of appeals; and in case of a
vacancy, inability to act or interest on the part of a

member of such board, his place shall be taken by an

associate member designated by the chairman.
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Section 81AA. Boards of Appeal—Rules and
Procedure. The board of appeals appointed under
section eighty-one Z shall adopt rules not inconsistent
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with this section and sections eighty-one Y and
eighty-one Z, for conducting its business and other-
wise carrying out the purposes of said sections.
Meetings of the board shall be held at the call of the
chairman and also when called in such other manner
as it shall determine in its rules. Such chairman, or,
in his absence, the acting chairman, may administer
oaths, summon witnesses and call for the production
of papers. All hearings of the board shall be open
to the public. The board shall cause to be made a
detailed record of its proceedings, showing the vote
of each member upon each question, or, if any mem-
ber is absent or fails to vote, indicating such fact,
and setting forth clearly the reason or reasons for its
decisions, and of its other official acts, copies of all of
which shall be immediately filed in the office of the
city or town clerk and shall be public records.
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Before taking any action under section eighty-
one Y, the board of appeals shall hold a hearing at
which parties in interest shall have an opportunity
to be heard, in person or by agent or attorney. At
least fifteen days’ notice of such hearing shall be
published in an official publication of, or in a news-
paper of general circulation in, the city or town. The
board may require the appellant to pay the expense
of giving such notice. The board may impose rea-
sonable requirements as a condition of granting a
permit under section eighty-one Y, which require-
ments shall be designed to promote the health, con-

venience, safety and general welfare of the community
and shall enure to the benefit of the city or town.
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Section 8188. Appeal to the Superior Court.
Any person, whether or not a party to the proceed-
ings, aggrieved by a decision of a board of appeals
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under section eighty-one Y, or by any decision of a
planning board concerning a plan of a subdivision, or
by the failure of such a board to take final action
concerning such a plan within the required time, or
any municipal officer or board, may appeal to the
superior court sitting in equity for the county in
which the land concerned is situated; provided, that
such appeal is entered within fifteen days after such
decision has been recorded in the office of the city
or town clerk or within fifteen days after the expira-
tion of the required time as aforesaid, as the case may
be, and notice of such appeal is given to such city or
town clerk so as to be received within such fifteen
days. The court shall hear all pertinent evidence
and determine the facts, and upon the facts so de-
termined, shall annul such decision if found to ex-
ceed the authority of such board, or make such other
decree as justice and equity may require. The fore-
going remedy shall be exclusive, but the parties shall
have all rights of appeal and exceptions as in other
equity cases.
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Costs shall not be allowed against the planning
board or board of appeals unless it shall appear that
such board acted with gross negligence or in bad
faith.
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Section 81CC. Entry upon Private Lands. Plan-
ning boards, their officers and agents may, as far as
they deem it necessary in carrying out the subdivi-
sion control law, enter upon any lands and there make
examinations and surveys and place and maintain
monuments and marks.
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Section 81DD. Powers not granted — Liabilities.
The subdivision control law shall not abridge the

powers of the city council, of the selectmen, or any
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776 other municipal officer, in regard to public ways in
777 any manner except as herein provided, and shall not
778 authorize the talcing of land nor authorize a city or
779 town to lay out or construct any way which may be
780 indicated on any plan of a subdivision until such way
781 has been laid out as a public way in the manner pre-
-782 scribed by law; nor shall action under such law ren-
-783 der a city or town liable for damages; provided,
784 however, any person injured in his property by reason
785 of the modification, amendment or rescission of the
786 approval of a plan under section eighty-one W with-
-787 out his consent in writing, or by entry of his land not
788 within the limits of a subdivision as shown on a pre-
-789 liminary or definitive plan submitted by him for
790 approval, may recover the damages so caused under
791 chapter seventy-nine. The modification, amend-
-792 ment or rescission of the approval of a plan shall not
793 entitle any person to damages, unless and to the ex-
-794 tent that he shall have changed his position or made
795 expenditures in reliance upon such approval. No
796 damages shall be awarded to any one for the modifica-
-797 tion, amendment or rescission of the approval of a
798 plan obtained as a result of material misrepresenta-
-799 tion of facts, whether willful or otherwise, by the
800 persons submitting the plan.
801 Section 81 EE. Reports by City or Town Clerks of
802 Present Status of Subdivision Control in their Re-
-803 spective Cities and Towns Suspension of Operation
804 in Certain Cases. The clerk of every city and town
805 in the commonwealth shall, within sixty days after
806 the effective date of this act, transmit to the register
807 of deeds and the recorder of the land court a state-
-808 ment whether, in his opinion, the subdivision con-
-809 trol law, or any form of subdivision control, includ-
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ing that exercised by a board of survey in cities and
towns which have not accepted the subdivision con-
trol law, is or may be in effect in his city or town,
and if his answer is that, in his opinion, the subdivi-
sion control law is or may be in effect in his city or
town, he shall include in his statement a certified
copy of the vote of the city council or of the town
meeting under which the subdivision control law
went, or may have gone, into effect, together with
the date thereof, or a reference to any special statute
under which subdivision control was established, in
such city or town. The register of deeds and the re-
corder of the land court shall enter such statement
in the book which he is required to keep under sec-
tion eighty-one X. Unless such statement is trans-
mitted as herein provided by the clerk of any city or
town in which the subdivision control law was in
effect upon the effective date of this act within sixty
days after such effective date, or the clerk of such
city or town has previously notified the register of
deeds and recorder of the land court of the establish-
ment of a planning board under section eighty-one A
as provided in section eighty-one C of chapter forty-
one of the General Laws as in force prior to the effec-
tive date of this act, and included in his notice a
statement of the date of such establishment, the
operation of the subdivision control law in and in
respect to such city or town shall be suspended until
the clerk of such city or town has notified the register
of deeds and recorder of the land court that the sub-
division control law is in effect in his city or town in
the manner provided in section eighty-one N. The
register of deeds and the recorder of the land court
shall each enter such notice in his records in the man-
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844 ner provided in section eighty-one X. Any planning
board having powers of subdivision control upon the845
effective date of this act shall within sixty days there-846
after transmit to the register of deeds and recorder847
of the land court a certified copy of its rules and regu-848
lations relating to subdivision control, in force at the849
time of such submission, which shall be kept by him850
in the same manner as copies of rules and regulations851
thereafter adopted, and unless such copy is so trans-852
mitted, the operation of the subdivision control law853
in and with respect to such city or town shall be sus-854
pended until the board so transmits such copy.855

Section 81FF. Validation as to Lots subdivided fee-856
857 fore February First, Nineteen Hundred and Fifty-Two,

and as to Plans registered orconfirmed by the Land Court.858
• So far as land which has not been registered in the859
land court is affected by the subdivision control law, re-860
cording of the plan of a subdivision in the registry of861
deeds before the subdivision control law was in effect862

863 in the city or town in which the subdivision was lo-
cated shall not exempt the land within such sub-864
division from the operation of said law except with865

respect to lots which had been sold and were held in866

ownership separate from that of the remainder of the867
subdivision when said law went into effect in such868

city or towm, and to rights of way and other easements869
870 appurtenant to such lots; and plans of subdivisions
871 which were recorded in the registry of deeds and
872 subdivisions made without the recording of a plan

after said law had gone into effect in such city or873
town and before February first, nineteen hundred and874
fifty-two, without receiving the approval of the875
planning board of such city or town, shall have the876
same validity and effect as if the subdivision control877
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law became effective in such city or town on Febru-
ary first, nineteen hundred and fifty-two, as above
provided.

878
879
880
881 So far as land which has been registered in the land

court is affected by said law, any plan of a subdivi-
sion which has been registered or confirmed by said
court before February first, nineteen hundred and
fifty-two, whether the subdivision control law was
in effect in the city or town in which the subdivision
was located or not, and whether the plan of the sub-
division was approved by the planning board or not,
shall have the same validity in all respects as if said
plan had been so approved, but the land court shall
not register or confirm a plan of a subdivision in a
city or town in which the subdivision control law is
in effect which has been filed on or after February
first, nineteen hundred and fifty-two, unless it has
first verified the fact that the plan filed with it has
been approved by the planning board, or would other-
wise be entitled if it had related to unregistered land,
to be recorded in the registry of deeds. The land
court shall have jurisdiction in so far as affects land
registered or to be registered or confirmed under
General Laws, chapter one hundred and eighty-five,
to determine whether the subdivision control law has
been complied with, and shall verify before register-
ing or confirming any plan of land in any city or town
in which the subdivision control law is in effect, that
the plan filed with it is entitled to be recorded in ac-
cordance with the subdivision control law, and every
plan heretofore or hereafter registered or confirmed
by the land court pursuant to said chapter one hun-
dred and eighty-five shall for the purposes of the sub-
division control law be deemed to be, and shall be
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912 invested with all the rights and privileges of, a plan
913 approved pursuant to said law. In case of conditions
914 imposed pursuant to section eighty-one R or eighty-
-915 one U of said law, and set forth or referred to by en-
-916 dorsement on the plan filed with it, the land court
917 shall cause said conditions to be set forth or referred
918 to on the plan prepared by it therefrom for registra-
-919 tion or confirmation, or in the decree of registration
920 or confirmation or certificate of title issued for the
921 land shown thereon.
922 Section 81GG. Powers and Duties under Earlier
923 Laws continued. —Anyplanning board having powers
924 of subdivision control under corresponding provi-
-925 sions of earlier laws shall have all of the powers and
926 be subject to all of the duties of a planning board
927 with respect to subdivision control under sections
928 eighty-one K to eighty-one FF, inclusive, without
929 any further action by such city or town.

1 Section 8. Section 73 of chapter 41 of the Gen-
-2 eral Laws is hereby amended by adding at the end
3 thereof the following sentence:-—If the clerk of a
4 city or town in which there is a board of survey, but
5 which has not accepted the provisions of sections
6 eigl ty-one K to eighty-one GG, inclusive, of chapter
7 forty-one or corresponding provisions of earlier laws,
8 fails to transmit to the register of deeds of the
9 county or district in which such city or town is

10 situated within sixty days after the effective date of
11 this act a statement that there is in such city or towm
12 a board of survey and that the city or town has not
13 accepted said sections, the powers and duties of such
14 board of survey shall be suspended in and in respect
15 to such city or town, until such statement has been
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16 sent to such register of deeds and such register has
17 entered such statement in a book in the same manner
18 as is provided in section eighty-one X in the case of
19 planning boards established under section eighty-

-20 one A.

1 Section 9. Clause (28) of section sof chapter 40
2 of the General Laws, as previously amended, is
3 hereby further amended so that said clause will read
4 as follows;
5 (28) For carrying out sections seventy-three to
6 eighty-one GG, inclusive, of chapter forty-one.
7 Such appropriation shall be expended by the board
8 of survey or by the planning board established under
9 section eighty-one A of said chapter and the board

10 of appeals under section eighty-one Z of said chapter,
11 as the case may be.

B.

Following is the explanation of changes in the present
subdivision control which would be brought about by
the passage of the proposed revised law submitted for
the petitioner by Mr. Philip Nichols.

The Changes in Detail

Sections 1 to 6, inclusive, the original subdivision con-
trol law, when enacted in 1936 was not an act standing
by itself, but was part of an inclusive act establishing
“An Improved Method of Municipal Planning,” con-
stituting sections 81A to 81J, inclusive, of chapter 41 of
the General Laws. In this act sections 81F to 81J,
inclusive, were primarily devoted to subdivision control,
although not set aside as such by any subheading or
title, and sections 81A to 81E, inclusive, were either

RE: REDRAFT OF SUBDIVISION CONTROL
LAW.
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devoted to the establishment of a new type of planning
boards having greater power than the planning boards
then existing, or else related to features of city planning
other than subdivision control. The same arrangement
was continued in the 1947 revision, although by reason
of an increase in the number of sections, those primarily
relating to subdivision control were numbered 81K to
81Y, inclusive, and those primarily relating to other
features of planning were numbered 81A to 81J, inclusive.

The foregoing division between subdivision control and
other features of planning was not carried out to its
logical conclusion, and there are in sections 81A to 81J,
inclusive, of the present law some provisions applicable
to subdivision control as well as to other phases of mu-
nicipal planning; and in sections 81K to 81Y, inclusive,
there are some provisions applicable primarily to sub-
division control, but applicable also to other phases of
municipal planning. It is the purpose of sections Ito 6,
inclusive, to make the separation complete, and, apart
from some necessary changes in cross-references, they
involve no substantive changes in the law, but merely
eliminate all provisions in whole or in part applicable to
subdivision control from sections 81A to 81J, inclusive,
and eliminate from sections 81K to the last section
(which has now become section 81GG) all provisions in
whole or in part applicable to phases of municipal plan-
ning other than subdivision control.

These sections therefore require no study except as a
matter of proofreading.

Section 7 performs the formal function of striking out
sections 81K to 81Y, inclusive, of the old law and sub-
stituting 81K to 81GG, inclusive, and providing a caption
of subdivision control for these sections.

Section 81K merely provides that sections 81K to
81GG, inclusive, and, when apt, corresponding provisions
of earlier laws, shall be designated “the subdivision
control law” a much simpler and more readily under-
stood title than “sections 81K to 81GG, inclusive, of
chapter 41 of the General Laws.”
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Section 81L contains a number of definitions most of
which are introduced merely to save unnecessarily repe-
titious verbiage in the subsequent sections. The most
important definition is that of “subdivision,” which is
the only term specifically defined in the present law (in
section 8IK).

There are a number of changes in this definition from
the old law, the most important of which are, first, a
subdivision, to rank as such, must be into lots only, and
not, as in the present law, into “lots, sites or other divi-
sions;” second, it is not a “subdivision” within the
meaning of the law if every lot has a frontage of at least
20 feet on (1) a public way, (2) an approved way in a
subdivision, and (3) a way, whether constructed or not,
over which there was on the date when the subdivision
control law went into effect in the city or town a right
of way for vehicular traffic from or through the tract to
a public way or an approved way. This last provision,
of course, gives a great deal of latitude, perhaps more
than is desirable. The definition also makes it clear that
changes in the size and shape of lots after a subdivision
has been approved do not bring a transaction within the
subdivision control law, if all of the lots still have the
required access; and a division of a tract on which two
or more buildings wT ere standing when the law went into
effect into one lot for each building is not a subdivision.

Section 81M is wholly new. It states the purposes and
objects of the law much as is done in the zoning enabling
act, so as both to assure its constitutionality and aid in
its interpretation. The only purposes recognized are to
provide suitable ways for access furnished with appro-
priate municipal utilities, and to secure sanitary condi-
tions.

Section 81N relates to the cities in which the law is in
effect. Under the present law subdivision control goes
into effect in cities and towns which establish a planning
board under the improved method, and there is no separa-
tion of subdivision control from the other features of the
improved method so far as taking effect is concerned.
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In the future, if this bill becomes law, cities and towns
will have to specifically accept the subdivision control
law separately, and moreover, the acceptance will not
become effective until the town clerk has notified the
appropriate register of deeds and the recorder of the
land court of such acceptance and has furnished them
with copies of the vote.

Section 810 is the controlling provision prohibiting the
making of a subdivision without approval of a plan of
the subdivision by the planning board. This provision
is much the same as the first sentence of section 81L of
the present law, except that the provisions in regard to
frontage and access contained in the definition of “sub-
division” are incorporated in this section.

Section 81P is entirely new. It should be remembered
that under the present law a plan showing lots and ways
may be recorded without the approval of the planning
board if such ways are existing ways and not “proposed
ways.” So much difficulty has been encountered by
registers of deeds in deciding whether a plan showing
ways and lots could lawfully be recorded under this pro-
vision without the approval of the local planning board,
that it seemed best to require the person who intends to
record such a plan and who contends that it is not a
“subdivision” within the meaning of the law, because
all of the ways shown on the plan are already existing
ways, to submit it to the planning board, and if the
board agrees with his contention, it can endorse on the
plan a statement that approval is not required, and the
plan can be recorded without more ado. Provision is
made for settling the question as summarily as possible
in the unlikely event that there is a disagreement over
the necessity of approval.

Section 81Q relates to rules and regulations of the plan-
ning board and contains several new provisions.

1. The section is mandatory and requires the planning
board to adopt rules, instead of being merely permissive

present. The change has been made so that a
prospective subdivider will know in advance in every
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case what will be required of him in the way of street
construction and public utilities.

2. The rules as to the form of plans must conform to
the requirements of the register of deeds for recording
plans.

3. The rules shall not usurp the functions of zoning
regulations or other municipal requirements, as by regu-
lating the size and shape of lots.

4. The rules may restrict the placing of more than one
dwelling on a single lot unless adequate access to each
dwelling is provided. This takes the place of the present
definition of “subdivision,” which covers division into
“sites” as well as into lots. Both the present and pro-
posed provisions are intended to prevent evasion of the
law through the erection of a large number of buildings
for rental on a single tract without providing adequate
access roads and without dividing the tract into lots.

5. A true copy of the rules must be kept on file in the
office of the planning board and the city or town clerk
and transmitted to the register of deeds and the recorder
of the land court; and no rule or regulation becomes
effective until it has been so transmitted.

Section SIR is intended to meet one of the most com-
mon criticisms of the present law. It is often said that
the present law, if literally enforced, would apply to a
conveyance of a rear corner of an estate fronting on a
public way, by the owner, even to a member of his own
family, and that a driveway to the new house could
therefore not be built without compliance with the often
elaborate provisions relating to roads in subdivisions.
The law cannot, however, be safely made inapplicable
to subdivisions of less than three lots, because then a
person developing a large subdivision could evade the
law by selling one lot at a time with a separate plan,
and, moreover, if a narrow driveway was permanently
approved as access to one lot in the rear, it could after-
wards be used for frontage by numerous new lots on the
sides of the driveway. This section, by authorizing the
conditional or temporary approval of plans, was intended
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to meet the hardship in the present law without throwing
the whole situation wide open.

Section SIS, relating to preliminary plans, merely
continues a provision which was added to the original
law in the revision of 1947.

Section 81T relates to notices and hearings on petitions
for approval of definitive plans, and corrects one weak-
ness in the present law by requiring a formal notice to
the city or town clerk of the submission of a plan to the
planning board, so that the clerk will know officially
when the statutory period allowed the planning board
will begin to run.

Section 81U, relating to approval of plans, requires a
planning board, if it disapproves or modifies a plan, to
state the reasons for its action. It also allows a successful
applicant to deposit money or negotiable securities, in-
stead of filing a bond, to secure the completion of his
ways, and thus, if he wishes, allows him to save the
expense of a surety company bond.

A provision contained in section 81M of the present
law authorizing the planning board to require an appli-
cant to dedicate land within his subdivision to public use
for parks or playgrounds has been omitted because of
doubts with respect to its constitutionality.

In the present law it is provided in section 81M that
a planning board, before approving a plan, may require
that the land shown on the plan “shall be of such a
character that it can be used for building purposes with-
out danger to health.” The complaints that lots in
many subdivisions had been sold to purchasers (often
veterans) who subsequently discovered that the sur-
roundings were unsanitary were so frequent and wide-
spread that the committees drafting this bill modified
their original objective that the planning boards should
confine themselves to requiring adequate streets, so far
as to include the following provision in section 81U;

If the planning board is in doubt whether any land in the sub-
division can be used as building sites without injury to the public
health, it may, after consultation with the local board of health,
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. . . approve the plan on condition that the lots or land as to which
doubt exists shall not be built upon without prior consent of such
board of health. . . .

After this draft had been made, the Legislature enacted
chapter 134 of the Acts of 1952, which requires sub-
mission to the local board of health in every case when
the approval of a subdivision is asked for. The two
committees, however, believe that the provision quoted
above is adequate to meet this situation.

Section 81U contains much the same provisions as are
now in section 81M relating to certification of the ap-
proval of a plan, with some clarification of the law so
far as it relates to proceedings in the Superior Court.
It also provides for notice of certification to the person
who submitted the plan, a provision lacking in the
present law.

Section 81W contains the provision inserted in 1947
and amended in 1949 in regard to the modification,
amendment or rescission of the approval of a plan, but
has additional provision in regard to the recording or
registration of notice of such modification, amendment
or rescission in order to protect persons relying on the
original approval.

Section SIX contains much new matter in regard to
restrictions on the recording of plans, primarily imple-
menting the provisions of 81P in regard to certificates
stating that no approval is required. This section also
requires the following:

1. If a plan is not recorded within six months after its
approval, it must bear a certificate that it has not been
modified, amended or rescinded in the interval since its
approval.

2. The planning board must notify the recording offi-
cers of the names of persons authorized by it to certify
plans.

3. The registers and recorder must keep a record open
to public inspection of the cities and towns in which the
subdivision control law is in force, and copies of the rules
and regulations of the planning boards of such cities
and towns.
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Section 81Y contains all of the sanctions to enforce
subdivision control. The changes from the previous law
are in substance as follows: —-

1. A public way can be laid out in an unapproved
subdivision by two-thirds vote of a city or town meeting,
instead of being absolutely prohibited, as at present.

2. The provision that no permit shall be given for the
erection of a building in an unapproved subdivision is
elaborated, and provision is made for permits by the
planning board in towns in which there is no building
by-law.

3. Provision is made for civil liability of one who sells
a lot in an unapproved subdivision to an innocent pur-
chaser, but allows the purchasers to apply for the ap-
proval of the plan.

4. The Superior Court is given jurisdiction to enforce
the law and the statutory sanctions on petition of the
planning board or of the taxable inhabitants.

Sections 81Z and 81AA contain the present provisions
relating to boards of appeal without much change,
except a new provision that the appellant may be re-
quired to pay the cost of notice of a hearing.

Section 8188, relating to appeals to the Superior Court
is substantially identical with section 81T of the present
law.

Section 81CC, relating to entry on private land, is sub-
stantially identical with section 81V of the present law.

Section 81DD is much the same as section 81X of the
present law, and sets forth the powers not granted by the
subdivision control law, and clarifies and limits somewhat
the provisions for recovery of damages by a person injured
by the change or rescission of approval of a plan.

Section 81EE is entirely new. It requires the clerk of
every city or town in the Commonwealth to notify the
register of deeds and recorder of the land court whether
subdivision control is in effect in his city or town, and
suspends operation of the law in any city or town in which
it is in force if such notice is not given. A similar provi-
sion is applied to rules and regulations of planning boards
relating to subdivision control.
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Section 81FF is a curative provision. With respect to
unregistered land it provides that plans of subdivisions
in a city or town recorded prior to the going into effect of
the law in such city or town shall be valid only with respect
to lots held in separate ownership when the law went into
effect in such city or town, and to rights of way appurte-
nant to such lots; but it gives the same treatment to un-
approved plans recorded before February 1, 1952.

With respect to registered land, it validates all plans
which have been registered or confirmed by the land
court before February 1, 1952; but definitely provides
that after that date the land court shall not register or
confirm a plan of land in a subdivision in a city or town
in which the subdivision control law is in effect unless the
plan has been approved by the planning board; and if
the planning board imposes conditions on its approval of
the plan, those conditions must be set forth in the decree
of the land court.

Section 81GG provides that any planning board estab-
lished under section 81A in its earlier forms shall have
all the powers and be subject to the same duties as a
planning board given control over subdivisions under the
new law without further action by the city or town. This
is all of the subdivision control law, properly so called.

Section 8 provides that boards of survey having power
of subdivision control shall give notice to registers of
deeds of their having such power.

Section 9 merely extends power of appropriation for
the benefit of planning boards under the new law.

MEMORANDUM ON SUBDIVISION CONTROL IN
THE PLANNING BOARD ACT FOR CON-
SIDERATION OF THE SPECIAL COMMISSION.

We wish to express appreciation of the public-spirited
service of the Committee of the Conveyancers’ Associa-

C.
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tion, and of Mr. Nichols, during their many hours of work
to assist this Commission in clarifying the statutes. As
explained by Mr. Muldoon, the chairman of that Com-
mittee, they limited their report largely to conveyancing
problems.

We wish to suggest the addition of the sections sub-
mitted and explained below from the broader point of
view of the protection of landowners and local govern-
ment throughout the Commonwealth. We regret that in
doing so we may disagree with Mr. Nichols.

We are aware that conveyancers and the Bar generally
were caught napping when the planning board statutes
were first proposed. The reason is that “what is every-
body’s business is nobody’s business,” and this subject
was not sufficiently studied by them as it should have
been. They did not wake up until about two years ago.
But the landowners of Massachusetts should not be penal-
ized for the mistake of the Bar in overlooking the im-
portance of this legislation.

We believe so much power is being distributed in this
country that the purpose of the Massachusetts Consti-
tution is being defeated, and we are headed for centralized
government of men and not of laws unless we are more
guarded.

We believe the landowner needs more protection
against arbitrary unconstitutional rules and administra-
tion than is provided either in the present law or in the
Committee’s revision.

We suggest the addition of the following
1. A final section, as follows:
If anything in this act or in its administration shall be

held to be unconstitutional, it shall not affect the remain-
der of the act or of its administration.

Note. This is in substance a common provision in our statutes,
and recognizes the possibilities of illegality in a long and complicated
statute under the vague and general “police power.” The recent
decisions in Olson v. Arruda, 195 A Advance Sheets 177, and Hutley v.
Guzzi, 195.2, A. S. 107, show that there are still land owners’ rights
outside of the planning act.
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2. Nothing in this act shall be construed as an amend-
ment or repeal of General Laws, chapter 40, sections 25
to 32, inclusive, together with amendment or amendments
thereof.

Note. This will protect the zoning law and is needed, as we are
informed that some city or town counsel has ruled that the planning
act supercedes the zoning ordinances.

3. Upon a two-thirds vote of a regular or special town
meeting in a town, or a two-thirds vote of a city council
in a city, the city or town may rescind its acceptance of
the subdivision control law.

Note. Both zoning under the 60th amendment, and planning
under the present “police power” statute, are recognized as matters
of local self-government by the requirement that the planning act
shall be accepted by cities and towns. If there is to be local govern-
ment, a city or town should be able to change its mind as an indi-
vidual can when he finds he has made a mistake.

4. The rules of planning boards should be approved by
the city or town authorities before they take effect, as in
the case with zoning ordinances which are made by these
authorities. See General Laws, section 27, of chapter 40.
Planning boards should not be made a super-local gov-
ernment as they are under the present law and under the
proposed revision.

Respectfully submitted,

FRANK W. GRINNELL.
JOHN A. McCARTY.
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Appendix 11.

A.

In the Year One Thousand Nine Hundred and Fifty-Three.

An Act to authorize the preservation of the

INTEGRITY OP OFFICIAL MAPS.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Chapter 41 of the General Laws is amended by
2 inserting after section 81F the following new sec-
-3 tions:
4 Section 81 F}/i- For the purpose of preserving the
5 integrity of an official map as adopted under section
6 eighty-one E, and as changed or added to under sec-
-7 tion eighty-one F, any city or town which has adopted
8 such a map may by ordinance or by-law provide that
9 no permit shall be issued by the inspector of buildings

10 of such city or town, or the board or officer having
11 power to issue permits under the building or zoning
12 ordinance or by-law of such city or town, for the
13 erection of a building in the location of a proposed

PROPOSED LEGISLATION.

C&e Commontoealti) of Q^assac&umts
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14 way, or in the strip of land adjacent to a public way
15 proposed to be included in such way by the widening
16 thereof, as shown on such official map.
17 Section 81 In a city or town which lias adopted
18 the ordinance or by-law authorized by section eighty-
-19 one FM, any person aggrieved by the inclusion of his
20 land within the location of a proposed way on an official
21 map, or within a strip of land adjacent to a public way
22 proposed to be included in such way on such map,
23 majq within six months after the change or addition
24 to such map, under which his land was so included,
25 was recorded in the registry of deeds, appeal to the
26 planning board of the town in which his land is
27 situated. Such appeal shall be in writing, shall be
28 signed by or on behalf of the person taking the appeal,
29 and shall state the grounds of the appeal and the
30 address to which notice of the decision of the planning
31 board on such appeal shall be sent. Such planning
32 board, if, after a public hearing of which ten days
33 notice has been given by advertisement in a newspaper
34 of general circulation in the town, finds that the
35 land of the appellant of which the proposed location or
36 widening forms a part cannot yield a reasonable return
37 to the owner if the prohibition contained in section
38 eighty-one Fis literally enforced, or that such pro-
-39 hibition imposes an unnecessary or unreasonable
40 hardship upon such owner, it may rescind or modify
41 such prohibition, leaving in force such reasonable re-
-42 quirements as will as little as practicable increase the
43 cost of laying out and constructing said proposed
44 public way or widening such way, as the case may be.
45 In determining such an appeal the planning board
46 may change the location of the proposed public way
47 or the proposed widening of the existing public way
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48 if all of the land included by such change in the
49 proposed way or the proposed widening is owned by
50 the appellant and he consents in writing to such change
51 and waives his right of appeal under section eighty-
-52 one ln such case, no hearing before the city
53 council or a committee thereof, or before the select-
-54 men, and no action by the city council or the town
55 meeting, shall be required to effectuate such change.
56 The planning board shall forthwith notify the appel-
-57 lant of its action upon his appeal by registered mail,
58 postage prepaid.
59 Section 81F%. Any owner of land aggrieved by
60 the action of a planning board in denying him the
61 relief prayed for by him under section eighty-one F3d>,
62 in whole or in part, or by the failure of the planning
63 board to render a decision upon his appeal within
64 sixty days after it was submitted to such board, may
65 appeal to the superior court sitting in equity for the
66 county in which such land is situated within fifteen
67 days after notice of the decision of such board was
68 received at the address designated by him, or within
69 fifteen days after the required time aforesaid. The
70 court shall hear all pertinent evidence and determine
71 the facts, and if it finds that the enforcement of the
72 prohibition contained in section eighty-one Fjkt, as
73 modified under section eighty-one if so modified,
74 will constitute the taking of his property for the
75 public use without just compensation, or deprive him
76 of his property without due process of law, or deny
77 him the equal protection of the laws, it shall modify
78 such prohibition to such an extent that it shall not
79 constitute such a taking, deprivation or denial, or shall
80 make such other decree as justice and equity may
81 require. The foregoing remedy shall be exclusive, but
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82 the parties shall have all the rights of appeal and
83 exception as in other equity cases.

B.
Re: House Bill No. 854 of 1951.

by Philip Nichols on behalf of the Massachusetts Federation of
Planning Boards.)

One of the most pressing present-clay problems of city
planning is the finding of a means of protecting the
locations of proposed public ways between the time when
their courses are officially decided upon and the time
when they are actually laid out and constructed. Every
intelligent person realizes that in a growing city or town
the extension of the streets cannot be planned and car-
ried out a block at a time when actual necessity compels,
as in downtown Boston in colonial days, without a re-
sulting street pattern that will choke the growth of the
city or town. The public advantage to be gained lay
planning new ways, both on the state and the local level,
to carry the traffic of the future, or even to carry the
present traffic when the need for new ways is so extensive
that both for financial and physical reasons it cannot be
met all at once, is well recognized. We have master
plans and official maps for our city streets, authorized by
provisions of existing statutes (G. L., c. 41, §§ 81E to
811, inclusive), and the locations of the state highways
that will be built over a term of years are often made
known in advance. In Massachusetts, however, such
planning carries a sense of futility, since an owner of the
land through which a proposed new way will rim may, if
he chooses, erect an expensive building across the pro-
posed location, no matter how officially it has been re-
served, and thus render the carrying out of the plan
impossible, or at least inordinately expensive, since the
owner will be entitled to be paid the full value of his

MEMORANDUM OF THE PROTECTION OF THE
LOCATION OF PROPOSED PUBLIC WAYS.
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building when it is torn down to make way for the long
projected street.

In the post-Revolutionary days, when the cities on
the Atlantic coast were enjoying rapid growth, their
orderly development was in many cases assured by care-
fully prepared city plans protected by laws providing
that if an owner erected a building in the location of a
proposed street shown on an official city plan, he would
receive no compensation for the destruction of his build-
ing when the street was actually constructed. Even
Massachusetts, with its “cowpath” tradition, had such
a law in force in Boston in the last decade of the nine-
teenth century. Such laws were at first held constitu-
tional, as the planned development of New York and
other large eastern cities indicates; but later a growing
concern for private property rights led the courts of all
of the States in which such laws were in force, except
Pennsylvania, to hold such statutes unconstitutional,
and for a number of years city planning met an impasse.

The Massachusetts Federation of Planning Boards was
the first organization to propose a remedy, namely, to
provide for the taking by eminent domain of the right
to reserve locations of proposed public streets. It was
the expectation, based on the experience of the similar
problem of reserving strips of land at the sides of existing
public ways by means of building lines, that as the dam-
ages in most instances would be nominal, they would
seldom be claimed. (See Slack v. Building Inspector of
Wellesley, 262 Mass. 404, in which the establishment of
setbacks under a building code was held constitutional.)
The proposal for protecting the location of streets shown
on official maps through the eminent domain power at
first met general support. It was included in the model
city planning law proposed by the United States De-
partment of Commerce in 1928, some of the other features
of which have been adopted in Massachusetts. Legisla-
tion embodying this proposal was introduced in the
Massachusetts Legislature in 1925.

To the surprise of most interested persons, the pro-
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posal met most bitter opposition from some of the real
estate organizations. It is believed that the opposition
was based upon a misunderstanding, but nevertheless it
was powerful enough to defeat the bill in 1925 and in the
subsequent years in which it was introduced until the
Federation gave up the rights as hopeless, and city plan-
ning in Massachusetts has remained in a state of frustra-
tion ever since.

In the meantime other States proceeded to solve the
problem by a different approach. Following the prec-
edent of zoning, in which the grant of variances softens
the hardship cases which might have made the zoning
laws unconstitutional, the planning law was amended to
provide that permits to erect buildings in the location of
proposed streets shown on an official map would not be
issued as of right; but if the restriction would prevent
the land from yielding a fair return to the owner, the
board of appeals might grant a permit subject to reason-
able restrictions, and in such a way as to increase as
little as possible the cost of laying out and constructing
the street when the time was ripe.

Such laws were enacted in California (St. 1927, c. 874,
as amended by St. 1929, c. 838, §§l2 to 16, inclusive),
Colorado (St. 1929, c. 108), New Jersey (Revised Stat-
utes, Title 40; 55-16), and New York (Consolidated
Laws, c. 22, § 35), and some other States. Pennsylvania,
as already stated, has had similar legislation in force
since 1698, and extended in to state highways in 1925,
and provisions of the same general character are in force
in a number of the larger cities through special statutes
or ordinances in States in which there is no such legisla-
tion on a state-wide basis. Among these are Alexandria,
Virginia; Cincinnati, Ohio; Frederick, Maryland; Louis-
ville, Kentucky; and Wilmington, Delaware. These
laws have worked out in a satisfactory manner.

It is unfortunate that Massachusetts was not allowed
to lead the way, as it so often has done in progressive
legislation, but at any rate we can profit by the experi-
ence of other States. It seemed that the time had come
to make another attempt to provide for protection of the
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location of proposed ways shown on official maps. The
Federation therefore, in 1951, caused to be introduced
legislation following the New York or “police power”
method. This is House Bill No. 854, now before the Special
Commission. The legislation is built around the existing
statutes relating to the official map, which have been
little used, since an official map without any sanctions is
like the play of Hamlet with Hamlet left out.

It is proposed that the statute should be included in
that part of chapter 41 of the General Laws which relates
to city planning. It consists of three sections. It is
applicable in such cities and towns only as adopt it. The
first section (81FJ4) prohibits the granting by an in-
spector of buildings of a permit for the erection of a
building in the location of a public way shown on an
official map. The second - section allows an
owner denied a permit to appeal to the planning board,
which in case of great hardship may rescind or modify
the prohibition. The third section gives an
owner aggrieved by the failure of the planning board to
provide adequate relief, a further appeal to the Superior
Court, which may give him relief if his constitutional
rights are found to be violated.

It is hoped that if these provisions are not satisfactory
to those charged with the duty of protecting the interests
of the owners of real estate, they will co-operate in per-
fecting the bill rather than oppose it root and branch,
since real estate under our present tax system suffers
more from unnecessary and wasteful expenditure (such
as tearing down new buildings in the locations of pro-
posed public ways), as well as from a piecemeal and ill-
planned highway system, than any other class of property.

It may be added that in its present form the bill does
not apply to state highways, but the petition on which
it was based is broad enough to include state highways if
the Commissioner of Public Works desired to have the
bill amended accordingly. If it seems desirable, the bill
can be enacted in its present form, and extended to state
highways later. At any rate, something should be done
to get started on this important legislation.
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A.

In the Year One Thousand Nine Hundred and Fifty-Three.

An Act to amend the zoning enabling law.

Be it enacted by the Senate and House of Representatives
in General Court assembled , and by the authority of the
same, as follows:

1 Section 1. The General Laws are hereby
2 amended by striking out sections 25 to 308, inclu-
-3 sive, of chapter 40 and inserting after said chapter
4 40 a new chapter, to be known as chapter 40A, as
5 set forth in section 2of this act. The provisions of
6 said chapter 40A, so far as they are the same as
7 those of said sections 25 to 308, inclusive, of chap-
-8 ter 40, shall be construed as continuations of said
9 provisions, and the enactment of this statute shall

10 not affect the validity of any action lawfully taken
11 under said provisions prior to the effective date of
12 this statute.

Appendix 111.

PROPOSED LEGISLATION.

Cfce Commontocaltl) of 9£asoac&u*ett*



1953.] HOUSE No. 2249. 71

9

3

4 Section 1. Designation of Statute, Ordinances and
5 By-laws. This chapter shall be known and may
6 be cited as “The Zoning Enabling Act,” and ordi-
7 nances and by-laws adopted under section two of
8 this chapter are herein referred to and may be cited
9 as “zoning ordinances” and “zoning by-laws,” re-

-10 spectively. Regulations included therein are herein
11 referred to as “zoning regulations.”
12 Section 2. Authority Granted for Adoption of
13 Zoning Ordinances and By-laws. —For the purpose
14 of promoting the health, safety, convenience, morals
15 or welfare of its inhabitants, any city, except Boston,
16 and any town, may by a zoning ordinance or by-law
17 regulate and restrict the height, number of stories,
18 and size of buildings and structures, the size and
19 width of lots, the percentage of lot that may be occu-

-20 pied, the size of yards, courts and other open spaces,
21 the density of population, and the location and use
22 of buildings, structures and land for trade, industry,
23 agriculture, residence or other purposes; provided,
24 however, that no ordinance or by-law which pro-
-25 hibits or limits the use of land for any church or
26 other religious purpose or for any religious, sectarian
27 or denominational educational purpose shall be valid.
28 For any or all of such purposes a zoning ordinance
29 or by-law may divide the municipality into districts
30 of such number, shape and area as may be deemed
31 best suited to carry out the purposes of this chapter,
32 and within such districts it may regulate and restrict
33 the erection, construction, reconstruction, alteration

Zoning Regulations.

1 Section 2
Chapter 40A.
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or use of buildings, and structures, or use of land,
and may prohibit noxious trades within the munici-
pality or any specified part thereof. All such regu-
lations and restrictions shall be uniform for each
class or kind of buildings, structures or land, and for
each class or kind of use, throughout the district,
but the regulations and restrictions in one district
may differ from those in other districts. Due regard
shall be paid to the characteristics of the different
parts of the city or town, and the zoning regulations
in any city or town shall be the same for zones, dis-
tricts or streets having substantially the same char-
acter. A zoning ordinance or by-law may provide
that lands deemed subject to seasonal or periodic
flooding shall not be used for residence or other pur-
poses in such a manner as to endanger the health or
safety of the occupants thereof.

34
35
36

37
38

39

40

41
42

43
44
45
46
47
48
49
50

Section S. The Purpose of Zoning Regulations.
Zoning regulations and restrictions shall be designed

51

■rz

among other purposes to lessen congestion in the
streets; to conserve health; to secure safety from
fire, panic and other dangers; to provide adequate
light and air; to prevent overcrowding of land; to
avoid undue concentration of population; to facili-
tate the adequate provision of transportation, water,
sewerage, schools, parks and other public require-
ments; to conserve the value of land and buildings;
to encourage the most appropriate use of land
throughout the city or town; and to preserve and
increase its amenities.
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Section 4- Exceptions to Zoning Regulations. A
zoning ordinance or by-law may provide that excep-
tions may be allowed to the regulations and restric-
tions contained therein, which shall be applicable to
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68 all of the districts of a particular class and of a charac-
ter set forth in such ordinance or by-law. Such ex-
ceptions shall be in harmony with the general purpose
and intent of the ordinance or by-law and may be
subject to general or specific rules therein contained.
The board of appeals established under section four-
teen of such city or town, or the city council of such
city or the selectmen of such town, as such ordinance
or by-law may provide, may, in appropriate cases
and subject to appropriate conditions and safe-
guards, grant to an applicant a special permit to make
use of his land or to erect and maintain buildings or
other structures thereon in accordance with such an
exception. Before granting such a special permit the
board of appeals, or the city council or the selectmen
if the ordinance or by-law so provides, shall hold a
public hearing thereon, notice of which shall be given
in accordance with section seventeen.
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Section 5. Existing Non-Conforming Uses. Ex-
cept as provided in section eleven, a zoning ordinance
or by-law or any amendment thereof shall not apply
to existing buildings or structures, nor to the existing
use of any building or structure, or of land to the ex-
tent to which it is used at the time of adoption of the
ordinance or by-law, but it shall apply to any change
of use thereof and to any alteration of a building or
structure when the same would amount to reconstruc-
tion, extension or structural change, and to any
alteration of a building or structure to provide for its
use for a purpose or in a manner substantially
different from the use to which it was put before
alteration, or for its use for the same purpose to a sub-
stantially greater extent. Such an ordinance or by-
law may regulate non-use of non-conforming build-
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102 ings and structures so as not to unduly prolong the
103 life of non-conforming uses.
104 Section 6. Adoption and Amendment Hearings.
105 Zoning ordinances or by-laws may be adopted
106 and from time to time be changed by amendment,
107 addition or repeal, but only in the manner hereinafter
108 provided. No zoning ordinance or by-law originally
109 establishing the boundaries of the district or the
110 regulations and restrictions to be enforced therein,
111 and no such ordinance or by-law changing the same
112 as aforesaid, shall be adopted until after the planning
113 board, if any, or, in a town having no such board, the
114 board of selectmen, has held a public hearing thereon
115 after due notice given and has submitted a final
116 report with recommendations to the city council or
117 town meeting, or until twenty days shall have elapsed
118 after such hearing without the submission of such
119 report; provided, that, in case of a proposed ordi-
-120 nance or originally establishing the boundaries
121 of the districts or the regulations and restrictions to
122 be enforced therein, it shall be sufficient if a public
123 hearing is held and a final report with recommenda-
-124 tions is submitted by a zoning board appointed for
125 the purpose by the city council or selectmen or twenty
126 days elapse after such hearing without such report
127 being submitted. No such ordinance as proposed
128 to be originally established or changed as aforesaid
129 shall be adopted until after the city council or a

130 committee designated or appointed for the purpose
131 by it has held a public hearing thereon, at which all
132 interested persons shall be given an opportunity to
133 be heard. At least twenty days’ notice of the time
134 and place of such hearing before the city council or
135 committee thereof shall be published in an official
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publication, or a newspaper of general circulation,
in the city or town. After such notice, hearings and
report, or lapse of time without report, a city council
or town meeting may adopt, reject, or amend and
adopt any such proposed ordinance or by-law.
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Section 7. Restrictions on Changes in Zoning Ordi-
nances or By-laws. No change of any zoning ordi-
nance or by-law shall be adopted except by a two-
thirds vote of all the members of the city council
where there is a commission form of government or a
single branch, or of each branch where there are two
branches, or by a two-thirds vote of a town meeting;
provided, that in case there is filed with the city
clerk prior to the close of the first hearing before the
city council or committee thereof a written protest
against such change, stating the reasons, duly signed
by the owners of twenty per cent or more of the area
of the land proposed to be included in such change,
or of the area of the land immediately adjacent, ex-
tending three hundred feet therefrom, or of the area
of other land within two hundred feet of the land
proposed to be included in such change, no such
change of any such ordinance shall be adopted ex-
cept by a unanimous vote of all the members of
the city council, whatever its form, if it consists of
less than nine members or, if it consists of nine or
more members, by a three-fourths vote of all the
members thereof where there is a commission form
of government or a single branch, or of each branch
where there are two branches.
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Section S. Repetitive Petitions for Change. After
acceptance of this section or corresponding provi-
sions of earlier laws as provided in section four of
chapter four, no proposed ordinance or by-law mak-
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ing a change in any existing zoning ordinance or
by-law, which has been unfavorably acted upon by a
city council or town meeting, shall be considered on
its merits by the city council or town meeting within
two years after the date of such unfavorable action
unless the adoption of such proposed ordinance or
by-law is recommended in the final report of the plan-
ning board or selectmen required by section six.
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Section 9. Submission to Attorney-General.
When zoning by-laws or any changes therein are sub-
mitted to the attorney-general for approval as re-
quired by section thirty-two of chapter forty, there
shall also be furnished to him a statement explaining
clearly the by-laws or changes proposed, together
with maps or plans, when necessary.
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Section 10. Exemption of Public Utilities. A
building, structure or land used or to be used by a
public service corporation may be exempted from
the operation of a zoning ordinance or by-law if, upon
petition of the corporation, the department of public
utilities shall, after public notice and hearing, decide
that the present or proposed situation of the build-
ing, structure or land in question is reasonably neces-
sary for the convenience or welfare of the public.
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Section 11. Time when Zoning Restrictions become
Effective. In a city, no zoning ordinance or amend-
ment thereof shall affect any permit issued or any
building or structure lawfully begun before notice of
hearing before the planning board or the zoning
board, as the case may be, or, if there is neither, be-
fore the city council, has first been given; and, in a
town, no zoning by-law or amendment thereof shall
affect any permit issued or any building or structure
lawfully begun before notice of hearing before the
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204 planning board or the zoning board, as the case may
205 be, or, if there is neither, before the selectmen, has
206 first been given or before the issuance of the warrant
207 for the town meeting at which such by-law or amend-
208 ment is adopted, whichever comes first; provided,
209 that construction work under such a permit is com-
210 menced within six months after its issue, and the
211 work, whether under such permit or otherwise law-
212 fully begun, proceeds in good faith continuously to
213 completion so far as is reasonably practicable under
214 the circumstances. The issuance of a permit or the
215 beginning of work upon a building or structure, or a
216 change of use, after such notice has been given or
217 such warrant has been issued, shall not justify the
218 violation of a zoning ordinance or by-law or an
219 amendment thereto subsequently adopted as the out-
220 come of such hearing and in substantial accord with
221 such notice or warrant; provided, the subsequent
222 steps required for the adoption of such ordinance or
223 by-law or amendment thereto are taken in their usual
224 sequence without unnecessary or unreasonable delay.
225 Section 12. Enforcement by Withholding Permits.
226 The inspector of buildings in a city or town, or
227 the officer or board having supervision of the con-

228 struction of buildings or the power of enforcing the
229 municipal building laws, or, if in any town there is no
230 such officer or board, the selectmen shall withhold a
231 permit for the construction or alteration of any build-
232 ing or structure if the building or structure as con-
233 structed or altered would be in violation of any
234 zoning ordinance or by-law or amendment thereof;
235 and state, county and municipal officers shall refuse
236 any permit or license for a new use of a building,
237 structure or land which use would be in violation of
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238 any zoning ordinance or by-law or amendment
239 thereof. Any town, in which a zoning by-law is in
240 force but in which there are no municipal building
241 laws, may provide by by-law that no building shall
242 be erected, externally altered or changed in use in
243 such town without a permit from the selectmen; and
244 the selectmen shall withhold such permit unless such
245 erection, alteration or proposed use is in conformity
240 with such zoning by-law

247 Section 13. Appeals from. Withholding of Permits.
248 —An appeal to the board of appeals established
249 under section fourteen may be taken by any person
250 aggrieved by reason of his inability to obtain a per-
251 mit from any administrative official under the pro-
252 visions of this chapter
253 A zoning ordinance or by-law may provide that,
254 in addition to appeals provided for under the fore-
255 going provisions of this section, appeals may be
256 taken to the board of appeals by any officer or board
257 of the city or town, or by any person aggrieved by
258 any order or decision of the inspector of buildings
259 or other administrative official in violation of anv
260 provision of this chapter, or any ordinance or by-
261 law adopted thereunder, and may prescribe a reason-
262 able time within which appeals under this section
263 may be taken
264 Section 14- Board of Appeals, Establishment and
265 Membership. Every zoning ordinance or by-law
266 shall provide for a board of appeals, which may be the
267 existing board of appeals under the local building or
268 planning ordinances or by-laws. Pending provision
269 for a board of appeals, for a period of not more than
270 three months after the adoption of such ordinance
271 or by-law, the city council or selectmen shall act as
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272 a board of appeals. Any new board of appeals es-
-273 tablished hereunder shall consist of at least three
274 members, who shall be appointed by the mayor, sub-
-275 ject to the confirmation of the city council, or by the
276 selectmen, for terms of such length and so arranged
277 that the term of one appointee will expire each year;
278 and said board shall elect annually a chairman from
279 its own number. Any board so established may also
280 act as the board of appeals under the local building
281 or planning ordinances or by-laws.
282 Any member may be removed for cause by the
283 appointing authority upon written charges and after
284 a public hearing. Vacancies shall be filled for un-
-285 expired terms in the same manner as in the case of
286 original appointments. Such ordinances or by-laws
287 may provide for the appointment in like manner of
288 associate members of the board of appeals; and in
289 case of a vacancy, inability to act, or interest on the
290 part of a member of said board, his place may be
291 taken by an associate member designated by the
292 mayor or selectmen.
293 Section 15. Powers of a Board of Appeals. A
294 board of appeals shall have the following powers :

295 1. To hear and decide appeals taken as provided
296 in section thirteen or in an ordinance or by-law. au-
-297 thorized under said section.
298 2. To hear and decide applications for special
299 permits for exceptions as provided in section four
300 upon which such board is required to pass.
301 3. To authorize upon appeal, or upon petition in
302 cases where a particular use is sought for which no
303 permit is required, with respect to a particular parcel
304 of land or to an existing building thereon a variance
305 from the terms of the applicable zoning ordinance or
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by-law where, owing to conditions especially affect-
ing such parcel or such building but not affecting
generally the zoning district in which it is located, a
literal enforcement of the provisions of the ordinance
or by-law would involve substantial hardship to the
appellant, and where desirable relief may be granted
without substantial detriment to the public good
and without nullifying or substantially derogating
from the intent or purpose of such ordinance or by-
law, but not otherwise.
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In exercising the powers under paragraph three
above, the board may impose limitations both of
time and of user, and a continuation of the use per-
mitted may be conditioned upon compliance with
regulations to be made and amended from time to
time thereafter.
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Section 16. Method and Time of Taking Appeal. -

Any appeal under section fifteen shall be taken
within the time prescribed by ordinance or by-law
in case the time for appeal is so prescribed, otherwise
within a reasonable time provided by rule of the
board of appeals, by filing with the officer or board
from whose order or decision the appeal is taken and
with the board of appeals a notice of appeal specify-
ing the grounds thereof; provided, that, in any town
whose by-laws so provide, such notice of appeal shall
lie filed with the town clerk, who shall forthwith
transmit copies thereof to such officer or board and
to the members of the board of appeals. Such officer
or board shall forthwith transmit to the board of
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appeals all documents and papers constituting the
record of the case in which the appeal was taken.
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Section 17. Hearing on Appeal and Notice Thereof.
The board of appeals shall fix a reasonable time
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340 for the hearing of any appeal or other matter referred
341 to it or any petition for a variance, and give public
342 notice thereof in an official publication, or a news-
-343 paper of general circulation, in the city or town, and
344 also send notice by mail, postage prepaid, to the
345 petitioner and to the owners of all property deemed
346 by the board to be affected thereby, as they appear
347 on the most recent local tax list, and to the planning
348 board of such city or town. At the hearing any party
349 whether entitled to notice thereof or not may appear
350 in person or by agent or by attorney.
351 Section 18. Procedure of Boards of Appeals. —The
352 board of appeals of each city or town shall adopt
353 rules, not inconsistent with the provisions of the
354 zoning ordinance or by-law of such city or town, for
355 conducting its business and otherwise carrying out
356 the purposes of this chapter. Meetings of the board
357 shall be held at the call of the chairman, and also
358 when called in such other manner as the board shall
359 determine in its rules. Such chairman, or in his
360 absence the acting chairman, may administer oaths,
361 summon witnesses and call for the production of
362 papers. All hearings of the board shall be open to
363 the public. The decision of the board shall be made
364 within a reasonable time. The board shall cause to
365 be made a detailed record of its proceedings, showing
366 the vote of each member upon each question, or, if
367 absent or failing to vote, indicating such fact, and
368 setting forth clearly the reason or reasons for its
369 decisions, and of its other official actions, copies of
370 all of which shall be immediately filed in the office
371 of the city or town clerk and shall be a public record,
372 and notice of decisions shall be mailed forthwith to
373 parties in interest as designated in section seventeen,
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to the planning board, and to every person present
at the hearing who requests that notice be sent to
him and states the address to which such notice is
to be sent.
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Section 19. Decisions of Boards of Appeals. —ln
exercising the powers granted by section fifteen, a
board of appeals may, in conformity with the provi-
sions of this chapter, reverse or affirm in whole or in
part, or may modify, any order or decision, and may
make such order or decision as ought to be made, and
to that end shall have all the powers of the officer
from whom the appeal is taken and may issue or
direct the issue of a permit.
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‘A £9.
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The concurring vote of all the members of a board
of appeals shall be necessary to reverse any order or
decision of any administrative official under this
chapter, or to decide in favor of the applicant on any
matter upon which it is required to pass under any
zoning ordinance or by-law, or to effect any variance
in the application of any such ordinance or by-law.
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Section 20. Repetitive Applications for Special
Exceptions and Variances. —After acceptance of this
section or corresponding provisions of earlier laws as
provided in section four of chapter four, no appeal or
petition under paragraph three of section fifteen for
a variance from the terms of such an ordinance or
by-law with respect to a particular parcel of land or
the building thereon, and no application under para-
graph two of section fifteen for a special exception
to the terms of any such ordinance or by-law, which
has been unfavorably acted upon by the board of
appeals shall be considered on its merits by said
board within two years after the date of such un-
favorable action except with the consent of all of the
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members of the planning board, or of the board of
selectmen in a town having no planning board.

408
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Section 21. Appeal to the Superior Court. Any
person aggrieved by a decision of a board of appeals,
whether or not previously a party to the proceeding,
or any municipal officer or board, may appeal to the
superior court sitting in equity for the county in
which the land concerned is situated; provided, that
such appeal is filed in said court within fifteen days
after such decision is recorded. The court shall hear
all pertinent evidence and determine the facts, and,
upon the facts as so determined, annul such decision
if found to exceed the authority of such board, or
make such other decree as justice and equity may
require. The foregoing remedy shall be exclusive,
but the parties shall have all rights of appeal and
exception as in other equity cases.
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Costs shall not be allowed against the board unless
it shall appear to the court that the board in making
the decision appealed from acted with gross negli-
gence, in bad faith or with malice.
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All issues in any proceeding under this section
shall have precedence over all other civil actions and
proceedings.
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Section 22. Enforcement by Superior Court.
The superior court shall have jurisdiction in equity
to enforce the provisions of this chapter, and any
ordinances or by-laws adopted thereunder, and may
restrain by injunction violations thereof.
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If the attorney-general questions the validity of
any ordinance or by-law adopted by a city or town
under this chapter, he shall bring an information in
his own name as such officer in the superior court
sitting in equity for the county in which such city
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442 or town is situated for a declaratory decree to deter-
-443 mine the validity of such ordinance or by-law.

B.

The proposed redraft of the zoning enabling law is
primarily a rearrangement, and the exact wording of the
present statute has in most instances been faithfully
followed. There have, however, been included in House,
No. 855 a few proposed changes in the zoning law, which,
though of minor importance, experience lias shown would
be helpful.

These changes, four in number, may be summarized as
follows:

(1) In section 2 of House, No. 855 (page 3, lines 46 to
50, inclusive) it is provided that a zoning ordinance or
by-law may prohibit the use for residence or other pur-
poses of lands subject to seasonal or periodic flooding in
such a manner as to endanger the health or safety of the
occupants. This change was suggested by the State
Planning Board, because a number of cases had come to
the attention of that Board in which the lack of such a
provision had resulted in loss and disaster. It is thought
unseemly for a city or town to include land in a residence
district under its zoning ordinance or by-law, and thus
by implication give assurance that it is suitable for resi-
dence purposes, when the city or town officials know
(and prospective purchasers do not know) that such land
is subject to seasonal or periodic flooding, either from
freshets, from high tides accompanied by violent gales,
or from surface water during heavy rains, in such a
manner as to endanger the health and safety of the
occupants.

(2) The second proposed change relates to the difficult
problem of adjusting the rights of the parties when a
building is erected at or about the time of the adoption
of a zoning restriction which will make the proposed use

SUMMARY OF THE PROPOSED REDRAFT OF
THE ZONING ENABLING ACT.
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of such building unlawful. Specifically it relates to the
amendment of the existing law by inserting the words
“and proceeds in good faith continuously to completion”
(lines 211 and 212 on page 8 of House, No. 855).

The original zoning law had no provision specifically
declaring whether a zoning ordinance or by-law was
effective in the case of a building already under construc-
tion by virtue of a previously issued permit when the
ordinance or by-law was adopted. It was, however, held
in one of the earlier cases under the zoning law that
under such circumstances the permit might be revoked
and the owner prevented from completing his building.
Brett v. Building Commissioner of Brookline, 250 Mass.
73 (decided in 1924).

In course of time this ruling was thought too drastic,
and in 1933 the statute was amended so as to provide
that no zoning ordinance or by-law should affect a permit
lawfully issued before the first legal steps to adopt or
amend the ordinance or by-law had been taken; pro-
vided, that construction under such permit was begun
within six months after its issue.

Experience has shown that the purpose of this provi-
sion could be and frequently was evaded by making a
pretense to start work under the permit and then waiting
for years to complete the building, which when com-
pleted would constitute a fictitious but legally protected
“non-conforming use.”

To prevent such evasion of the law it was proposed by
the sponsors of House, No. 855 to amend the statute so
as to require the holder of the permit not only to start
construction within six months, but also to “proceed in
good faith continuously to completion.” In the discus-
sion before the Committee on Mercantile Affairs at the
hearing on January 30, 1951, it was suggested that this
wording was too drastic; an owner might be doing the
best he could, but financial reverses, shortage of material,
or restrictions by the government might prevent his
proceeding “continuously to completion.” Perhaps the
phrase “in good faith” saves the situation, but the
petitioners agree that the matter should not be left in
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doubt, that an owner should not be penalized because of
delay arising through no fault of his, and that the word-
ing might well be softened. It is suggested that if the
wording were changed so as to read “proceeds to com-
pletion in good faith and with such expedition as is
reasonable under the circumstances,” both the public
and the owner would be protected.

(3) In section 17 of House, No. 855 (page 11, lines 342
and 343) it is provided, by the insertion of the words
“and to the planning board of such city or town,” that
notice of a hearing on a variance or other appeal before
the board of appeal shall be given to the planning board.
The planning board is certainly an interested and well-
informed party, and is given authority by statute to
appeal from a decision of the board of appeal (present
law, G. L., c. 40, § 30, par. 13; House, No. 855, § 21,
page 13, line 408).

Cases have not infrequently arisen in which a hearing
on a petition for a variance has been held by a board of
appeal, of which hearing the local planning board had
no knowledge. The planning board was consequently not
represented at the hearing; and a decision was rendered
which probably would not have been reached if the
board of appeal had had the benefit of the information
which the planning board would have given it if it had
had the chance.

The granting of variances is at best a difficult and
delicate matter, and the public should be protected from
unwise variances by making sure that the board of
appeal has all available information in its hands before
it takes action.

(4) In section IS of House, No. 855 (page 12, lines 369
to 372, inclusive) a change in the existing law is proposed,
under which the notice of a decision of the board of
appeal would be sent not only to the persons notified of
the hearing, but also

to the planning board, and to every person present at the hearing who
requests that notice be sent to him and states the address to which
such notice is to be sent.
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It is to be remembered that under the present law
(G. L., C; 40, § 30, par. 13, continued without change in
House, No. 855, § 21, lines 405 to 408, inclusive)

Any person aggrieved by a decision of the board of appeals, whether
or not previously a party to the proceeding, or any municipal officer
or board, may appeal to the superior court for the county in which
the land concerned is situated; provided, that such appeal is filed in
said court within fifteen days after such decision is recorded.

The decision must, under both the present law and
House, No. 855, be filed and recorded in the office of the
city or town clerk; but under the present law', if the
planning board or other interested citizens who attend
the hearing and wish to exercise their statutory right of
appeal if the decision should aggrieve them, have no
means of knowing when the decision is rendered or
whether it is favorable or adverse, except by calling at
the office of the city or town clerk at frequent intervals
after the hearing, and inquiring, or searching the records
to find whether a decision has yet been rendered. The
proposed change would remedy this burdensome and
somewhat ridiculous situation at only slight inconven-
ience to the secretary of the board of appeal.

The foregoing are all of the actual changes in the
zoning law proposed in House, No. 855. There are
however, three other places in the statute in which changes
in the w ording have been proposed in order to make the
meaning of the statute as it is presently interpreted clear
to the ordinary reader, so that it will not be necessary
for him to study the applicable decisions of the Supreme
Judicial Court. These changes are as follows

(1) In the 1933 revision of the zoning statute provi-
sion wr as rather obscurely made for “exceptions” to be
allowed on “special permits.” “Exceptions” differ from
“variances” in that (a) they are expressly set forth in
the zoning ordinance or b;
require proof of substantial
ditions affecting a particul

r-law itself, and (b) do not
hardship on account of con-
ic parcel of land, as in the

case of variances
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Typical of “exceptions” would be a zoning ordinance
or by-law (as suggested at the hearing) limiting the use
of buildings in a single residence district to single resi-
dences, churches, schools and the like, but providing
that an owner might maintain a tea-room in his own
residence; provided, there was no structural change and
he secured a special permit from the selectmen or the
aldermen. Funeral homes, or three-car private garages
appurtenant to a single residence, are other examples of
“exceptions.”

In the present law the authority for the establishment
of exceptions in zoning ordinances and by-laws is found
in paragraph 4 of section 30 of chapter 40, referring to
boards of appeal, which reads as follows:

Such ordinances or by-laws may provide that the board may, in
appropriate cases and subject to appropriate conditions and safe-
guards, make special exceptions to the terms of the ordinances or
by-laws in harmony with their general purpose or intent, and in ac-
cordance with general or specific rules therein contained.

The only other reference to exceptions in the present
tatute is G. L., c. 40, § 30, paragraph 9 (2), to the effect

that the board shall have power

to hear and decide requests for special permits upon which such board
is required to pass under such ordinance or by-law.

These two detached references, one speaking of “ex-
ceptions” and the other of “special permits,” left the
situation rather hazy until it was held in Lambert v.
Lowell Board of Appeals, 295 Mass. 224, that they re-
ferred to the same thing. The provision in paragraph 4
is wrongly placed in section 30 at present, because that
section relates in its other paragraphs to the procedure of
boards of appeal, while this paragraph relates to what
may be contained in a zoning ordinance or by-law.

It seemed wise to put all the substantive material in
regard to “exceptions” and “special permits” in one
section in the early portion of the chapter, and it has
been included, with some amplification and clarification,
in section 4 of House, No. 855.
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It will be noted that in the present law, the power to
allow “exceptions” or “special permits” was granted
only to boards of appeal; but many ordinances and by-
laws adopted after 1933 gave that power to the city
council or the selectmen. Grave doubt was felt as to the
validity of such provisions until 1946, when the Supreme
Court in Building Commissioner of Medford v. C & S Co.,
319 Mass. 273, held that since the city or town might
unconditionally forbid the excepted uses in certain zoning
districts, it might allow them conditionally, and the
granting of the power to allow exceptions to any board
other than the board of appeal was justified on the fore-
going ground rather than on the statute itself.

As an intelligent layman who read the statute might
take its provisions on this point literally, it seems wise to
state in the statute itself that “exceptions” on “special
permits” might be granted by the city council or the
selectmen, as well as by the board of appeal, and House,
No. 855 so provides (page 4, lines 74 and 75).

(2) It has already been explained that under the
original zoning act, it was held in Brett v. Building Com-
missioner of Brookline, 250 Mass. 73, that the issuance
of a permit and the beginning of construction before any
steps toward the adoption of a zoning by-law did not
protect the owner. For that reason the provision in the
statute in regard to the protection given by a permit
lawfully issued before the first steps toward adopting or
amending the ordinance or by-law is a relief measure for
the benefit of the owner, enacted against the background
of the decision in the Brett case. This situation was not
fully understood by everyone twenty-five years after the
Brett case was decided, and to avoid confusion on the
part of those unfamiliar wr ith that decision, it seemed
wise to express in plain language the negative of the
provisions of the relief statute, or, in other wards, to set
forth w'hat was left of the principle of the Brett case
after the relief statute was adopted. This statement
appears in lines 212 to 219, inclusive, on page 8.

(3) The most effective and convenient method of
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nipping violations of a zoning ordinance or by-law in
advance is for the building inspector or corresponding
officer to refuse an applicant a building permit if his
proposed building will violate the zoning regulations.
This means of enforcement is expressly authorized under
the present law (G. L., c. 40, § 29, continued in House,
No. 855, § 12). When the zoning law was first enacted
it was hardly expected that zoning by-laws would be
adopted in towns which had no building by-laws and
which allowed any person to erect any type of building
anywhere in the town without a permit. Such has,
however, proved to be the case, and in such towns not
only has it proved difficult to enforce the zoning by-law,
but hardship cases have arisen in which an owner has
erected a building in good faith without the slightest
idea that he has violated the zoning by-law. Some of
such towns have accordingly adopted a provision in their
zoning by-laws, to the effect that no building shall be
erected in the town without a permit from the selectmen,
and that the selectmen shall refuse a permit if the pro-
posed building would not be in conformity with the zon-
ing by-law. The validity of such provisions has not
been contested, but it would seem prudent to authorize
them specifically, and such authority is given in House,
No. 855 in section 12 (page 8, lines 234 to 241, inclusive).

The foregoing are all of the material changes in phrase-
ology in the existing law proposed in House, No. 855 by
the petitioners.

Incidentally we suggest that the further amendment
proposed by the poultry-raisers should be given careful
thought before it is adopted. As we understand it, the
proposal related to the provision as to non-conforming
uses in section 5 of House, No. 855 (identical with the
present law in G. L., c. 40, § 26) which does not allow the
principle of non-conforming uses to justify the alteration
of a building “for its use for the same purpose to a sub-
stantially greater extent.” It was proposed to make this
provision inapplicable to the raising of poultry. If this
change were enacted it would mean that an owner in a
residential section who had been keeping a dozen hens
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in his back yard to provide eggs for his breakfast when
the by-law was adopted could go into the commercial
poultry raising business and construct poultry houses for
10,000 hens and chickens, to the ruin of his neighborhood
if it was built up and residential.

As was said at the hearing, such matters can best be
left to the by-laws of the respective towns, which differ
so widely in their composition. A large-scale commercial
poultry-farm might be unobjectionable in a farming com-
munity, but fatal in a closely built suburban district.

Whether the raising of animals and fowls commercially
is “Farming” was passed upon in Winship v. Inspector
of Buildings of Wakefield, 274 Mass. 380, and Lincoln v.
Murphy, 314 Mass. 16. The apparent conflict of these
decisions makes specific language desirable if anything
is to be said about “agriculture” or “farming” in the
statute.

The disposition of the provisions of the existing law
and the origin of the various sections of the proposed
law are shown on the following table: -

Table showing Disposition of the
Provisions of the Existing Law.

Table showing Origins of Proposed
Law.

Proposed Law Present Law
Sec. 1 Not contained
Sec. 2 Sec. 25, pars. 1, 2 and 4
Sec. 3 Sec. 25, par. 3
Sec. 4 Sec. 30, pars. 4 and 9 (2)
Sec. 5 Sec. 20, par. 1, first part
Sec. 0 Sec. 27, par. 1, first part
Sec. 7 Sec. 27, par. 1, second halt
Sec. 8 Sec. 27A
Sec. 9 Sec. 27, par. 2
Sec. 10 Sec. 26, second half
Sec. 11 Sec. 28, last sentence new
Sec. 12 Sec. 29, last sentence new
Sec. 13 Sec. 30, pars. 5 and 0
Sec. 14 Sec. 30, pars. I and 2
Sec. 15 Sec. 30, par. 11
Sec. 10 Sec. 30, par. 7
Sec. 17 Sec. 30, par. 8
Sec. 18 Sec. 30, par. 3
Sec. 19 Sec. 30, pars. 10 and 12
Sec. 20 Sec. 30A
Sec. 21 Sec. 30, pars. 13, 14 and 15
Sec. 22 Sec. SOB

Present Law Proposed Law
Sec. 25, para. 1, 2 and 4 Sec
Sec. 25, par. 3 Sec,

Sec. 26, par. 1, first half Sec.
Sec. 26, par. 1, second half Sec. 10
Sec. 27, par. 1, first half Sec. 6
Sec. 27, par. 1, second half Sec. 7
Sec. 27, par. 2 Sec. 9
Sec. 27A Sec. 8
Sec. 28 Sec. 11
Sec. 29 Sec. 12
Sec. 30, pars 1 and 2 Sec. 14
Sec. 30, par. 3 Sec. 18
Sec. 30, par. 4 Sec. 4
Sec. 30, pars. 5 and 6 Sec. 13
Sec. 30, par. 7 Sec. 16
Sec. 30, par. 8 Sec. 17
Sec. 30, par. 9 (1) (2) (3) Sec. 15
Sec. 30, par. 10 Sec. 19
Sec. 30, par. 11 Sec. 15
Sec. 30, par. 12 Sec. 19
Sec. 30, para. 13, 14 and 15 Sec. 21
Sec. 30A Sec. 20

Sec. 22Sec. 308
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Appendix IV.

In the Year One Thousand Nine Hundred and Fifty-Three.

An Act making certain amendments in the zoning

LAW, SO CALLED, OF THE CITY OF BOSTON.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Paragraph (9) of section sof chapter
2 488 of the acts of 1924 is hereby amended by striking

3 out the first sentence, as amended by section 2 of
4 chapter 171 of the acts of 1932, and inserting in place

5 thereof the following sentence; Filling stations or

6 garages, including storage incidental to the operation
7 thereof of not over twelve thousand gallons of petro-
-8 leum or other inflammable liquids; provided, that the
9 board of street commissioners, after public notice and

10 hearing, grants a license therefor.

1 Section 2. Section 6of said chapter 488 is hereby
2 amended by striking out paragraph (33) and inserting
3 in place thereof the following paragraph; -

4 (33) Manufacture of chewing tobacco

PROPOSED LEGISLATION.
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I
9

3

4
3

6

/

Section 3. Section 13 of said chapter 488, as most
recently amended by section 12 of chapter 373 of the
acts of 1941, is hereby further amended by striking
out the paragraph entitled “Height” and inserting in
place thereof the following paragraph:

Height: No building shall exceed sixty-five feet oi

seven habitable stories in height.
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In the Year One Thousand Nine Hundred and Fifty-Three.

An Act relative to multiple residence districts

IN THE CITY OF BOSTON.

and House of Representatives
and by the authority of the

Be it enacted by the Senate
in General Court assembled.
same, as foliar.

1 Section 1. Section 12 of chapter 488 of the acts of
2 1924, as most recently amended by section 11 of
3 chapter 373 of the acts of 1941, is hereby further
4 amended by adding after the paragraph entitled
5 “Building Area” the following new paragraph:
6 Building Area and Open Spaces in Multiple Resi-
-7 dence Districts. - In a multiple residence district the
8 area of all buildings and accessory buildings shall not
9 exceed twenty-five per cent of the area of the lot in-

-10 eluding all portions thereof used for streets, alleys,
11 parks or other permanently open spaces. In a multiple
12 residence district no building or accessory building
13 shall hereafter be erected or altered to be within
14 twenty feet of any other building nor within twenty
15 feet of any lot or street line.

1 Section 2. Section 13 of said chapter 488, as most
2 recently amended by section 12 of said chapter 373,

Appendix V.
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3 is hereby further amended by adding after the para-
-4 graph entitled “Building Area” the following new
5 paragraph:
6 Building Area and Open Spaces in Multiple Resi-
-7 dence Districts. In a multiple residence district the
8 area of all buildings and accessory buildings shall not
9 exceed twenty-five per cent of the area of the lot in-

-10 eluding all portions thereof used for streets, alleys,
11 parks or other permanently open spaces. In a multiple
12 residence district no building or accessory building
13 shall hereafter be erected or altered to be within
14 twenty feet of any other building nor within twenty
15 feet of any lot or street line.

1 Section 3. The fourth paragraph of section 20
2 of said chapter 488, as appearing in section 19 of said
3 chapter 373, is hereby amended by striking out the
4 first sentence and inserting in place thereof the follow-
-5 ing sentence; In all cases where the boundaries of
6 districts are changed so as to include the whole or part
7 of an existing single, multiple or general residence
8 district in a zone for less restricted uses the set-back
9 required by this act for such district before such

10 change shall remain in force unless and until such
11 limitation shall be rescinded by the board.
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In the Year One Thousand Nine Hundred and Fifty-Three.

r
An Act transferring to the city planning board

OF THE CITY OF BOSTON CERTAIN POWERS AND DUTIES OF

THE BOARD OF STREET COMMISSIONERS OF SAID CITY.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 The powers conferred, and the duties imposed, on
2 the board of street commissioners of the city of Boston
3 by section twenty-three of chapter four hundred and
4 forty-nine of the acts of eighteen hundred and ninety-
-5 five, as amended by section one of chapter two hun-
-6 dred and four of the acts of eighteen hundred and
7 ninety-six, are hereby transferred to the city planning
8 board of said city.

Appendix VI.
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Appendix VII.

In the Year One Thousand Nine Hundred and Fifty-Three.

An Act requiring certain improvements in the city

OP BOSTON TO BE REFERRED TO THE CITY PLANNING

BOARD OP SAID CITY.

Be it enacted by the Senate and House of Representatives
n General Court assembled, and by the authority of the
•ame, as follows:

1 No board or officer of the city of Boston or of the
2 county of Suffolk nor the Boston Housing Authority
3 nor the Metropolitan Transit Authority nor any other
4 body politic exercising powers within the territorial
5 limits of said city shall undertake any project involv-
-6 ing the acquisition of land or any right therein, or the
7 construction, reconstruction or alteration of any build-
-8 ing or structure, within the limits of said city unless
9 within six months prior to the undertaking of such

10 project, the city planning board of said city shall have
11 been requested to report specifically on such project,
12 and said city planning board shall have reported
13 thereon or the secretary of said city planning board
14 shall have issued a certificate that said city planning
15 board was duly requested to report specifically thereon
16 but has allowed one month to elapse without making
17 such report; nor shall any permit for the construction

Cfte Commontoealtl) of
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18 of a way be issued by the board of street commissioners
19 of the said city under section ten of chapter three hun-

-20 dred and ninety-three of the acts of nineteen hundred
21 and six, as amended by section one of chapter one
22 hundred and seventeen of the acts of nineteen hun-
-23 dred and forty-seven, unless the issuance of such per-
-24 mit shall have been approved by said city planning
25 board.




