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REPORT OF THE HOUSE COMMITTEE ON ELECTIONS ON ThE PETITION OF TIMOTHY J.
McINERNEY (See House, No. 1742).
The Committee on Elections, to which was submitted
the above petition of Timothy J. Mclnerney and others,
submits the following report:
On January 26, 1953, the House adopted the following
Order:
“Ordered, That in connection with the hearings of the Committee
Elections on the petition of Robert A. Macfarlane and others for
a recount of ballots cast for Representative in the Twelfth Bristol
District and that said Macfarlane be declared the duly elected Representative from said district (House, No. 908); and the petition of
Timothy J. Mclnerney that he be declared one of the duly and legally
elected members of the House from the Tenth Suffolk Representative
District (House, No. 1742), the said committee shall have full power
to summon witnesses, administer oaths, take depositions, and order
the production of books, documents, records, ballots and papers, may
employ a stenographer or stenographers and such legal and clerical
assistance as may be required by it; and be it further
“Ordered, That the Attorney-General be and is hereby requested
to furnish the committee with such legal assistance in connection with
such investigation as may be requested by it,”
on

Hearings were held by the Committee on nine days,
the tenth day being devoted to arguments. A stenographic record of the testimony was taken. The Committee had the able and valuable assistance of Assistant
Attorneys-General Sidney Aisner, Caspar Dorfman and
Fred True, one of whom was present at each daily sitting.
All witnesses were summoned by the Committee. The
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sitting member was represented by Jerome Medalie, Esq.,
Mr. Mclnerney was represented by Allan Roy Kingston,
Esq.

At the primary election in the Tenth Suffolk District,
which comprises Wards 10 and 11 of the city of Boston,
there were eight candidates for Representative, from
which three were to be chosen for the Democratic nomination. The sitting member, James H. Kelly, and the
Petitioner, Timothy J. Mclnerney, were among the candidates. The successful candidates at the Primary were
Philip A. Tracy (7,072 votes), David J. O’Connor (5,816
votes) and James H. Kelly (5,659 votes). In fourth place,
with 4,966 votes, was the Petitioner, Timothy J. Mclnerney. The three Democratic nominees were all elected at
the election in November.
The Petitioner alleges that the sitting member both
orally and in writing made statements about the Petitioner which either were false or which misrepresented
the voting record of the Petitioner, and that he was injured thereby.
It was admitted that on September 11 there appeared
in two newspapers, which have a circulation in the Tenth
District, an “ad” as follows:
LOOK AT THE RECORD 1

Mclnemey voted against the 75-cent

Minimum

Wage

Mclnerney voted against raising
Workmen’s Compensation benefits
Mclneruey

voted to continue “Soak the

Poor” taxes

Then

on July 3, 1952,

he voted himself

a nice, fat pension

and Elect

James H. Kelly
Representative,

Bertram Kohl
Central Labor Union

Wards 10-11
William McCarthy
Bus. Agent Local 25

1 Official record of the Massachusetts Federation of Labor
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It was also admitted that on or about September 8, a
few days before the Primary, Kelly mailed to voters in
the district some ten thousand circulars containing
matter substantially similar to the above “ad” together
with statements regarding the attendance record of the
Petitioner. He also admitted making oral statements to
the same effect throughout the district.
Mclnerney, who had represented the District in the
House during 1951 and 1952, introduced evidence of his
voting record during that time. In the session for the
year 1952 he introduced House, No. 1512, a bill calling
for an increase in the minimum wage for certain employees. This bill finally was passed as a part of House,
No. 2144. In 1951 he had introduced House, No. 1821,
increasing minimum wages, which was passed by the
House as a part of Senate, No. 260, but which later died
in conference. Mclnerney had voted for both bills.
Evidence was introduced that Mclnerney in 1952 had
introduced House, No. 1267, a bill increasing benefit
payments under the Workmen’s Compensation Laws.
This bill was included in a Resolve calling for a study b}
a Recess Commission. In 1951 Mclnerney filed House,
No. 1604, calling for increases in Workmen’s Compensation payments, later becoming a part of House, No. 2446
by way of substitution. Mclnerney voted for House,
No. 1604 and for the Resolve.
Mclnerney offered evidence to show that on July 3,
1952, no action of any kind was taken by the House with
respect to a pension for legislators.
Additional testimony showed that in 1952, when
House, No. 2144, dealing with Minimum Wages, was
taken up in the House, an amendment was passed which
excluded all persons whose pay consisted in part of gratuities, and that Mclnerney voted for this amendment on
roll call vote. It also showed that in 1951 on roll call
vote, he had voted to refer House, No. 2446 to a study
by a Recess Commission, this being the bill to increase
Workmen’s Compensation payments. Testimony also
showed that in a Joint Convention of the House and
r
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Senate in 1952, on the subject of adopting a graduated
income tax, Mclnerney had voted against the measure.
Finally, the testimony showed that on June 12, 1952, he
had voted in favor of reconsidering the prior action of
the House respecting House, No. 2512 which was a bill
granting certain retirement benefits to legislators. Had
reconsideration not prevailed, House, No. 2512 would
have been dead so far as the 1952 session was concerned.
On the matter of the attendance record of Mclnerney
no evidence was offered to contradict the statements made
by Kelly.

It appeared that at a large rally, held in the District on
Friday, September 12, a few days before the Primary,
both Kelly and Mclnerney appeared and spoke. At this
meeting Kelly made substantially the same allegations as
had appeared in the “ad” and in the circular, but referred anyone who was interested to the official House
Journal for verification. Mclnerney took issue with him
and recited Mclnerney’s actual voting record. During
the last three days before the Primary, Mclnerney, by
circular and by sound truck, informed the voters of the
District regarding his official voting record.
It is the opinion of this Committee that the foregoing
affords no sound basis for depriving the sitting member,
Kelly, of his seat. In all the statements made by him,
written and oral, regarding Mclnerney’s voting record,
he was careful to point out that he was using the summary
prepared by the Federation of Labor. This summary
was offered in evidence and it supported the statements
made by Kelly. Moreover, the votes taken on Minimum
Wage legislation and Workmen’s Compensation legislation were such that it would be difficult if not impossible
for one to say categorically that a member of the House
had voted either For or Against either of the proposals.
One could very properly argue that to vote to refer a
Minimum Wage bill to a Recess Commission for a study
was in reality a vote against the bill. That is not an
uncommon interpretation. On the other hand, a recess
study is often a w ise move, even on the part of the most
r
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partisan supporters of a proposal, for out of a recess study
may come wiser and sounder legislation. The same can
be said about the vote in favor of the amendment to the
Minimum Wage bill. One could argue that to exclude a
large group from the benefits of the bill was in effect a
vote against the bill. It could also be argued that a vote
to exclude a group from the bill was in fact a vote in
favor, for it might well be that without the amendment
the whole bill would have been lost.
Kelly therefore cannot be said to have made statements which can be clearly shown to have been false.
His statements were made in good faith. They showed
the source of his information. Finally, the effect of them
was to some extent counteracted by the efforts of McInerney, so that we are unable to say that the statements of Kelly, whether true or false, materially affected
the outcome of the election. Had these things not been
so, had Kelly carelessly or deliberately made false or
misleading statements, to aid his election, and to the
harm of Mclnerney, there would be ample precedent for
us to find that he should be deprived of his seat. See the
case of Bradbury v. Sullivan, Mass. Contested Election
Cases (1923-1942) page 15. See also General Laws,
chapter 56, section 42.
With respect to the statements by Kelly regarding
Mclnerney’s absentee record, no evidence was offered
by Mclnerney and so we assume, without deciding, that
the statements were true. Likewise, as to the statement
regarding his vote on “Soak the Poor” Taxes. He did
vote against the Graduated Income Tax. That was
conceded. No evidence was offered to show what the
effect of the tax would be, and Mclnerney offered no
argument that the description was false.
We turn now to the allegation in the bill that Kelly’s
campaign circulars and “ads” did not bear the name and
residence of a duly qualified voter, as required by law.
This was true. But the same was true of Mclnerney
himself. His were unsigned. In some cases, Kelly’s
circulars did contain a name, but no address. The
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infraction was limited in character and did not materially
affect the result and does not of itself constitute sufficient
ground for depriving Kelly of his seat.
We now come to the most important issue, that having
to do with Kelly’s report of his receipts and expenditures,
required by chapter 55, section 16. The report itself was
filed several days later than was required by law. So
also was Mclnerney’s return filed late. There was nothing
to show that the delay was deliberate in either case. The
Committee realizes that a delay of a few days is not uncommon. In fact, the Corrupt Practice Act itself provides that if the return of a candidate is not filed on time,
the Secretary of State shall notify him and if it is not then
filed within ten days, the Attorney-General shall be notified. See General Laws, chapter 55, sections 23, 24 and
25. Presumably the Legislature did not intend to punish
the short and unintentional delay. We therefore hold
that Kelly’s delay in filing is not sufficient cause for him
to be deprived of his seat.
Kelly reported receipts of $430 and expenses of $l,091.50. Under the Corrupt Practice Act, chapter 55,
section 1, a candidate for Representative in a three member district is limited to an expense of $1,200, so that, at
least on the face of the report, he was within the authorized limit. It is alleged, however, that he failed to include certain contributions or expenses which should have
been included.
Kelly reported as an expense a payment to the Excelsior
Press of $355, indicating on his report that the bill at
that date had not yet been paid. Actually the bill was
not paid by Kelly but was paid by others. There was
testimony that when he filed his report, he was not sure
whether or not the bill was one which he owed. It was
argued that this was a contribution and should have been
so reported. If so, it was an unintentional mistake and
is no ground for unseating Kelly.
The remaining instances of alleged unreported or improperly reported expenses or contributions fall into
three categories.
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First, there were the instances of money spent by
Kelly himself and which were not reported. These consisted of a printing bill of $44, an electric bill of 17.20
and a telephone bill of $4.35, and a postal permit for
$lO, amounting in all to $65.55. If this were added to
his reported expense, he still would not have exceeded
his permitted expense. The amount of $65.55 is not
substantial.
The Corrupt Practices Act, chapter 55, section 28,
provides that in an action brought under it, it may be a
defence to show that the violation is of a limited character. Although this is not an action brought under the
act, we feel that the same principles should apply and
consequently we feel that the failure to report thi
amount of $65.55 is no cause for expelling Kelly.
In the second category were those cases where various
persons rendered personal services, such as printing and
writing, or allowed the free use of property belonging to
them, with no compensation being asked, given or promised, such as the use of cars, typewriters, chairs, table
lumber, brushes, pails, etc. Such services and use of
property is permitted under General Laws, chapter 55,
section 6, which provides in part as follows
This section shall not prohibit the rendering of services by speakers
publishers, editors, writers, checkers and watchers at the polls or by
other persons for which no compensation is asked, given or promised,
expressly or by implication; nor shall it prohibit the payment by
themselves of such personal expenses as may be incidental to the
rendering of such services; nor shall it prohibit the free use of property
belonging to an individual and the exercise of ordinary hospitality for
id
given or promised, expressly or by
which no compensation is asked,
implicatior

I

We come then to the third and final category where
individuals, not shown to have been expressly authorized,
spent their own money in the interest of Kelly. Did the
Corrupt Practices Act require Kelly to report such spending either as contributions or as expenses? What if anything was Kelly called upon to do with respect to the
money they spent?
Let us first look at the language of the Corrupt Practices
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Act, chapter 55, section 16, which says in part that every
candidate must file a statement setting forth each sum of
money and thing of value paid or promised to him or to
a person in his behalf and each sum of money and thing
of value expended, contributed or promised by him or
by a person on his behalf. Imprisonment for not more
than six months or a fine of not more than 8500 are the
penalties for violation.
The provision which regulates the amount to be spent
by a candidate is chapter 55, section 1. It says in part
that no person in order to aid or promote his own candidacy, shall himself or through another person give, pay,
expend or contribute any money or other thing of value,
or promise so to do, in excess of 81,200 in the case of a
Representative in a three member district. Imprisonment for not more than a year or a fine of not more than
11,000 are the penalties provided for violations.
We thus see that a candidate faces a serious penalty
if he violates the law. He may, if successful, lose his
seat. He may be sent to jail or made to pay a heavy
fine. He also may be disqualified as a voter and be
ineligible to hold public office for a period of three years.
See General Laws, chapter 55, section 37.
The Committee therefore believes that the law (Corrupt Practices Act) requires a candidate to report as
contributions only such money or its equivalent as has
been turned over to him, completely and absolutely,
and requires him to report as expenses only such as
have been made with his money, by him or by his duly
authorized agent.
We reach this conclusion first because we believe that
a law carrying a fine or imprisonment for its violation
should be interpreted in such a way that a candidate will
be able to determine, with clarity and certainty, what
is a contribution which he must report and what expenses are his and what are not. The Legislature never
intended to set a trap for persons willing to run for
public office. And certainly there would be a trap if a
candidate at his peril were called upon to answer for
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what another has done, with the other’s own money
the other person not being the candidate’s duly authorized representative.
If we consider a situation containing many of the elements to be found in this case, the conclusion seems
inevitable that our construction is correct. A person,
either out of friendship for a candidate or dislike of the
opponent, decides to erect a sign on his own building.
He pays for the sign, pays for the space, pays for having
it erected. He mentions the fact to the candidate, who
expresses delight. The candidate has no control over
the sign. He cannot complain if it is taken down. He
does not know what it cost. He does not have the
vouchers. If he were supposed to report it as an expense,
how much would be set down? The law limiting expenses
is expressed in terms of dollars.
Suppose we said it is a contribution, which he must
report. The friend might even have called it a contribution (as was true in the instant case). Again, how much
would be set down? The law, chapter 55, section 1,
limits the amount he may accept from any one person,
in terms of dollars.
In view of the foregoing, we conclude that Kelly was
not responsible for reporting such money, either as a
contribution or as an expense. There was no transfer of
money to Kelly. Those who spent it were not shown to
have been authorized by Kelly, within the proper meaning of the Corrupt Practices Act. For a good discussion
of the proper and improper use of money in elections,
see 5 Attorney-General Reports, 449.
We therefore report to the House that in our opinion
the petitioner should be given leave to withdraw.
WILLIAM E. HAYS.

EDWARD J. DeSAULNIER, Jr
HARRISON CHADWICK.
CHARLES KAPLAN.
JAMES L. CONDON.
ANTHONY PARENZO.
GEORGE E. RAWSON
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