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House of Representatives, May 11, 1953.

The committee on Cities, to whom was referred the
report of the special commission (including members of
the General Court) established (under Chapter 55 of the
Resolves of 1951 and revived and continued by Chapter
89 of the Resolves of 1952) to investigate and study the
zoning and municipal planning laws of the Commonwealth
and the organization and powers of the city planning
board of the city of Boston (House, No. 2249, App. Ill),
report the accompanying bill (House, No. 2681).

For the committee

CLIFTON H. BAKER.

Cl)t Commontoealtl) of B©aooac&uoetto
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In the Year One Thousand Nine Hundred and Fifty-Three

An Act to amend the zoning enabling law

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Chapter 40 of the General Laws is
2 hereby amended by striking out sections 25 to SOB,
3 inclusive.

1 Section 2. The General Laws are hereby
2 amended by inserting after chapter 40 the follow-
-3 ing chapter:

4
Zoning Regulations5

6 Section 1. This chapter shall be known and may
7 be cited as “The Zoning Enabling Act,” and ordi-
-8 nances and by-laws adopted under section two of
9 this chapter are herein referred to and may be cited

10 as “zoning ordinances” and “zoning by-laws,” re-
-11 spectively. Regulations included therein are herein
12 referred to as “zoning regulations.”
13 Section 2. For the purpose of promoting the
14 health, safety, convenience, morals or welfare of its
15 inhabitants, any city, except Boston, and any town,
16 may by a zoning ordinance or by-law regulate and
17 restrict the height, number of stories, and size of

Cfce Commontoealtf) of Massachusetts

Chapter 40A.
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buildings and structures, the size and width of lots,
the percentage of lot that may be occupied, the size
of yards, courts and other open spaces, the
of population, and the location and use of buildings,
structures and land for trade, industry, agriculture,
residence or other purposes; provided, however, that
no ordinance or by-law which prohibits or limits the
use of land for any church or other religious purpose
or for any religious, sectarian or denominational edu-
cational purpose shall be valid.
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For any or all of such purposes a zoning ordinance
or by-law may divide the municipality into districts
of such number, shape and area as may be deemed
best suited to carry out the purposes of this chapter,
and within such districts it may regulate and restrict
the erection, construction, reconstruction, alteration
or use of buildings, and structures, or use of land,
and may prohibit noxious trades within the munici-
pality or any specified part thereof. All such regu-
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shall be uniform for each
, structures or land, and for
se, throughout the district,
restrictions in one district

lations and restrictions
class or kind of buildings
each class or kind of u
but the regulations and
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41 may differ from those in other districts. Due regard
42 shall be paid to the characteristics of the different
43 parts of the city or town, and the zoning regulations
44 in any city or town shall be the same for zones, dis-
45 tricts or streets having substantially the same char-
46 acter. A zoning ordinance or by-law may provide
47 that lands deemed subject to seasonal or periodic
48 flooding shall not be used for residence or other pur-
-49 poses in such a manner as to endanger the health orto endanger the health or
50 safety of the occupants thereof.
51 Section 3. Zoning regulations and restrictions shall



[MayHOUSE —No. 2681.4

%

I

be designed among other purposes to lessen conges-
tion in the streets; to conserve health; to secure safety
from fire, panic and other dangers; to provide ade-
quate light and air; to prevent overcrowding of land;
to avoid undue concentration of population; to facili-
tate the adequate provision of transportation, water,
sewerage, schools, parks and other public require-
ments; to conserve the value of land and buildings;
to encourage the most appropriate use of land
throughout the city or town; and to preserve and
increase its amenities.
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Section 4- A zoning ordinance or by-law may pro-
vide that exceptions may be allowed to the regula-
tions and restrictions contained therein, which shall
be applicable to all of the districts of a particular
class and of a character set forth in such ordinance
or by-law. Such exceptions shall be in harmony with
the general purpose and intent of the ordinance or
by-law and may be subject to general or specific
rules therein contained. The board of appeals es-
tablished under section fourteen of such city or town,
or the city council of such city or the selectmen of
such town, as such ordinance or by-law may provide,
may, in appropriate cases and subject to appropriate
conditions and safeguards, grant to an applicant a
special permit to make use of his land or to erect and
maintain buildings or other structures thereon in ac-
cordance with such an exception. Before granting
such a special permit the board of appeals, or the
city council or the selectmen if the ordinance or
by-law so provides, shall hold a public hearing
thereon, notice of which shall be given in accordance
with section seventeen.
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Section 5. Except as provided in section eleven a85
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86 zoning ordinance or by-law or any amendment thereof
shall not apply to existing buildings or structures,
nor to the existing use of any building or structure,
or of land to the extent to which it is used at the
time of adoption of the ordinance or by-law, but it
shall apply to any change of use thereof and to any
alteration of a building or structure when the same
would amount to reconstruction, extension or struc-
tural change, and to any alteration of a building or
structure to provide for its use for a purpose or in a
manner substantially different from the use to which
it was put before alteration, or for its use for the
same purpose to a substantially greater extent. Such
an ordinance or by-law may regulate non-use of non-
conforming buildings and structures so as not to
unduly prolong the life of non-conforming uses.
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Section 6. Zoning ordinances or by-laws may be
adopted and from time to time be changed by amend-
ment, addition or repeal, but only in the manner here-
inafter provided. No zoning ordinance or by-law
originally establishing the boundaries of the district
or the regulations and restrictions to be enforced
therein, and no such ordinance or by-law changing
the same as aforesaid, shall be adopted until after
the planning board, if any, or, in a town having no
such board, the board of selectmen, has held a public
hearing thereon after due notice given and has sub-
mitted a final report with recommendations to the
city council or town meeting, or until twenty days
shall have elapsed after such hearing without the sub-
mission of such report; provided, that, in case of a
proposed ordinance or by-law originally establishing
the boundaries of the districts or the regulations and
restrictions to be enforced therein, it shall be suffi-
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120 cient if a public hearing is held and a final report with
121 recommendations is submitted by a zoning board
122 appointed for the purpose by the city council or
123 selectmen or twenty days elapse after such hearing
124 without such report being submitted. No such ordi-
125 nance as proposed to be originally established or
126 changed as aforesaid shall be adopted until after the
127 city council or a committee designated or appointed
128 for the purpose by it has held a public hearing thereon,
129 at which all interested persons shall be given an
130 opportunity to be heard. At least twenty days’
131 notice of the time and place of such hearing before
132 the city council or committee thereof shall be pub-
133 fished in an official publication, or a newspaper of
134 general circulation, in the city or town. After such
135 notice, hearings and report, or lapse of time without
136 report, a city council or town meeting may adopt,
137 reject, or amend and adopt any such proposed ordi-
138 nance or by-law.

139 Section 7. No change of any zoning ordinance
140 or by-law shall be adopted except by a two-thirds
141 vote of all the members of the city council where
142 there is a commission form of government or a single
143 branch, or of each branch where there are two
144 branches, or by a two-thirds vote of a town meeting;
145 provided, that in case there is filed with the city
146 clerk prior to the close of the first hearing before the
147 city council or committee thereof a written protest
148 against such change, stating the reasons, duly signed
149 by the owners of twenty per cent or more of the area
150 of the land proposed to be included in such change,
151 or of the area of the land immediately adjacent ex-
152 tending three hundred feet therefrom, or of the area
153 of other land within two hundred feet of the land
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proposed to be included in such change, no such
change of any such ordinance shall be adopted ex-
cept by a unanimous vote of all the members of
the city council, whatever its form, if it consists of
less than nine members or, if it consists of nine or
more members, by a three-fourths vote of all the
members thereof where there is a commission form
of government or a single branch, or of each branch
where there are two branches.
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Section 8. After acceptance of .this section or cor-
responding provisions of earlier laws as provided in
section four of chapter four, no proposed ordinance
or by-law making a change in any existing zoning
ordinance or by-law, which has been unfavorably
acted upon by a city council or town meeting, shall
be considered on its merits by the city council or
town meeting within two years after the date of such
unfavorable action unless the adoption of such pro-
posed ordinance or by-law is recommended in the
final report of the planning board or selectmen re-
quired by section six.
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Section 9. When zoning by-laws or any changes
therein are submitted to the attorney-general for ap-
proval as required by section thirty-two of chapter
forty, there shall also be furnished to him a state-
ment explaining clearly the by-laws or changes pro-
posed, together with maps or plans, when necessary.
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Section 10. A building, structure or land used or
to be used by a public service corporation may be
exempted from the operation of a zoning ordinance
or by-law if, upon petition of the corporation, the
department of public utilities shall, after public
notice and hearing, decide that the present or pro-
posed situation of the building, structure or land in
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question is reasonably necessary for the convenience
or welfare of the public.
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Section 11. In a city, no zoning ordinance or
amendment thereof shall affect any permit issued or
any building or structure lawfully begun before notice
of hearing before the planning board or the zoning
board, as the case may be, or, if there is neither, be-
fore the city council, has first been given; and, in a

town, no zoning by-law or amendment thereof shall
affect any permit issued or any building or structure
lawfully begun before notice of hearing before the
planning board or the zoning board, as the case may
be, or, if there is neither, before the selectmen, has
first been given or before the issuance of the warrant
for the town meeting at which such by-law or amend-
ment is adopted, whichever comes first; provided,
that construction work under such a permit is com-
menced within six months after its issue, and the
work, whether under such permit or otherwise law-
fully begun, proceeds in good faith continuously to
completion so far as is reasonably practicable under
the circumstances. The issuance of a permit or the
beginning of work upon a building or structure, or a
change of use, after such notice has been given or
such warrant has been issued, shall not justify the
violation of a zoning ordinance or by-law or an
amendment thereto subsequently adopted as the out-
come of such hearing and in substantial accord with
such notice or warrant; provided, the subsequent
steps required for the adoption of such ordinance or
by-law or amendment thereto are taken in their usual
sequence without unnecessary or unreasonable delay.
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Section 12. The inspector of buildings in a city or220
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town, or the officer or board having supervision of the
construction of buildings or the power of enforcing the
municipal building laws, or, if in any town there is no
such officer or board, the selectmen shall withhold a
permit for the construction or alteration of any build-
ing or structure if the building or structure as con-
structed or altered would be in violation of any
zoning ordinance or by-law or amendment thereof;
and state, county and municipal officers shall refuse
any permit or license for a new use of a building,
structure or land which use would be in violation of
any zoning ordinance or by-law or amendment
thereof. Any town, in which a zoning by-law is in
force but in which there are no municipal building
laws, may provide by by-law that no building shall
be erected, externally altered or changed in use in
such town without a permit from the selectmen; and
the selectmen shall withhold such permit unless such
erection, alteration or proposed use is in conformity
with such zoning by-law.
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Section 13. An appeal to the board of appeals es-
tablished under section fourteen may be taken by
any person aggrieved by reason of his inability to
obtain a permit from any administrative official
under the provisions of this chapter.

241
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A zoning ordinance or by-law may provide that,
in addition to appeals provided for under the fore-
going provisions of this section, appeals may be
taken to the board of appeals by any officer or board
of the city or town, or by any person aggrieved by
any order or decision of the inspector of buildings
or other administrative official in violation of any
provision of this chapter, or any ordinance or by-
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254 law adopted thereunder, and may prescribe a reason-
255 able time within which appeals under this section
256 may be taken.
257 Section 14- Every zoning ordinance or by-law
258 shall provide for a board of appeals, which may be
259 the existing board of appeals under the local building
260 or planning ordinances or by-laws. Pending provi-
261 sion for a board of appeals, for a period of not more
262 than three months after the adoption of such ordi-
263 nance or by-law, the city council or selectmen shall
264 act as a board of appeals. Any new board of ap-
265 peals established hereunder shall consist of at least
266 three members, who shall be appointed by the
267 mayor, subject to the confirmation of the city
268 council, or by the selectmen, for terms of such
269 length and so arranged that the term of one ap-

270 pointee will expire each year; and said board shall
271 elect annually a chairman from "its own number.

272 Any board so established may also act as the board
273 of appeals under the local building or planning ordi-
274 nances or by-laws.
275 Any member may be removed for cause by the
276 appointing authority upon written charges and after
277 a public hearing. Vacancies shall be filled for un-
278 expired terms in the same manner as in the case of
279 original appointments. Such ordinances or by-laws
280 may provide for the appointment in like manner of
281 associate members of the board of appeals; and in
282 case of a vacancy, inability to act, or interest on the
283 part of a member of said board, his place may be
284 taken by an associate member designated by the
285 mayor or selectmen.
286 Section 15. A board of appeals shall have the
287 following powers:
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288 1. To hear and decide appeals taken as provided
289 in section thirteen or in an ordinance or by-law au-
-290 thorized under said section.
291 2. To hear and decide applications for special
292 permits for exceptions as provided in section four
293 upon which such board is required to pass.
294 3. To authorize upon appeal, or upon petition in
295 cases where a particular use is sought for which no
296 permit is required, with respect to a particular parcel
297 of land or to an existing building thereon a variance
298 from the terms of the applicable zoning ordinance or
299 by-law where, owing to conditions especially affect-
-300 ing such parcel or such building but not affecting
301 generally the zoning district in which it is located, a
302 literal enforcement of the provisions of the ordinance
303 or by-law would involve substantial hardship to the
304 appellant, and where desirable relief may be granted
305 without substantial detriment to the public good
306 and without nullifying or substantially derogating
307 from the intent or purpose of such ordinance or by-
-308 law, but not otherwise.
309 In exercising the powers under paragraph three
310 above, the board may impose limitations both of
311 time and of user, and a continuation of the use per-
-312 mitted may be conditioned upon compliance with
313 regulations to be made and amended from time to
314 time thereafter.
315 Section 16. Any appeal under section fifteen shall
316 be taken within the time prescribed by ordinance or
317 by-law in case the time for appeal is so prescribed,
318 otherwise within a reasonable time provided by
319 rule of the board of appeals, by filing with the offi-
-320 cer or board from whose order or decision the appeal
321 is taken and with the board of appeals a notice of
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appeal specifying the grounds thereof; provided,
that, in any town whose by-laws so provide, such
notice of appeal shall be filed with the town clerk,
who shall forthwith transmit copies thereof to such
officer or board and to the members of the board of
appeals. Such officer or board shall forthwith trans-
mit to the board of appeals all documents and papers
constituting the record of the case in which the ap-
peal was taken.
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Section 17. The board ofappeals shall fix a reason-
able time for the hearing ofany appeal or other matter
referred to it or any petition for a variance, and give
public notice thereof in an official publication, or a
newspaper of general circulation, in the city or town,
and also send notice by mail, postage prepaid, to the
petitioner and to the owners of all property deemed
by the board to be affected thereby, as they appear
on the most recent local tax list, and to the planning
board of such city or town. At the hearing any
party whether entitled to notice thereof or not may
appear in person or by agent or by attorney.
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Section 18. The board of appeals of each city or
town shall adopt rules, not inconsistent with the pro-
visions of the zoning ordinance or by-law of such city
or town, for conducting its business and otherwise
carrying out the purposes of this chapter. Meetings
of the board shall be held at the call of the chairman,
and also when called in such other manner as the
board shall determine in its rules. Such chairman,
or in his absence the acting chairman, may adminis-
ter oaths, summon witnesses and call for the produc-
tion of papers. All hearings of the board shall be
open to the public. The decision of the board shall
be made within a reasonable time. The board shall
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cause to be made a detailed record of its proceedings,
showing the vote of each member upon each ques-
tion, or, if absent or failing to vote, indicating such
fact, and setting forth clearly the reason or reasons
for its decisons, and of its other official actions, copies
of all of which shall be immediately filed in the office
of the city or town clerk and shall be a public record,
and notice of decisions shall be mailed forthwith to
parties in interest as designated in section seventeen,
to the planning board, and to every person present
at the hearing who requests that notice be sent to
him and states the address to which such notice is
to be sent.
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Section 19. In exercising the powers granted by
section fifteen, a board of appeals may, in con-
formity with the provisions of this chapter, reverse
or affirm in whole or in part, or may modify, any
order or decision, and may make such order or
decision as ought to be made, and to that end shall
have all the powers of the officer from whom the
appeal is taken and may issue or direct the issue
of a permit.
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The concurring vote of all the members of a board
of appeals shall be necessary to reverse any order or
decision of any administrative official under this
chapter, or to decide in favor of the applicant on any
matter upon which it is required to pass under any
zoning ordinance or by-law, or to effect any variance
in the application of any such ordinance or by-law.
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Section 20. After acceptance of this section or
corresponding provisions of earlier laws as pro-
vided in section four of chapter four, no appeal or
petition under paragraph three of section fifteen for
a variance from the terms of such an ordinance or
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by-law with respect to a particular parcel of land or
the building thereon, and no application under para-
graph two of section fifteen for a special exception
to the terms of any such ordinance or by-law, which
has been unfavorably acted upon by the board of
appeals shall be considered on its merits by said
board within two years after the date of such un-
favorable action except with the consent of all of the
members of the planning board, or of the board of
selectmen in a town having no planning board.
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399
Section 21. Any person aggrieved by a decision of

a board of appeals, whether or not previously a party
to the proceeding, or any municipal officer or board,
may appeal to the superior court sitting in equity for
the county in which the land concerned is situated;
provided, that such appeal is filed in said court
within fifteen days after such decision is recorded.
The court shall hear all pertinent evidence and de-
termine the facts, and, upon the facts as so deter-
mined, annul such decision if found to exceed the
authority of such board, or make such other decree as
justice and equity may inquire. The foregoing
remedy shall be exclusive, but the parties shall have
all rights of appeal and exception as in other equity
cases.

400
401
402
403
404
405
406
407
408
409
410
411
412
413
414

Costs shall not be allowed against the board unless
it shall appear to the court that the board in making
the decision appealed from acted with gross negli-
gence, in bad faith or with malice.
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All issues in any proceeding under this section
shall have precedence over all other civil actions and
proceedings.
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Section 22. The superior court shall have juris-
diction in equity to enforce the provisions of this

422
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424 chapter, and any ordinances or by-laws adopted
425 thereunder, and may restrain by injunction violations
426 thereof.
427 If the attorney-general questions the validity of
428 any ordinance or by-law adopted by a city or town
429 under this chapter, he shall bring an information in
430 his own name as such officer in the superior court
431 sitting in equity for the county in which such city or
432 town is situated for a declaratory decree to deter-
-433 mine the validity of such ordinance or by-law.

1 Section 3. The provisions of chapter forty Aof
2 the General Laws, inserted by section two of this
3 act, so far as they are the same as those of sections
4 twenty-five to thirty B, inclusive, of chapter forty
5 of the General Laws, shall be construed as con-
-6 tinuations of said provisions, and the passage of this
7 act shall not affect the validity of any action law-
-8 fully taken under said provisions prior to the effective
9 date of this act.
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