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REPORT TO MEMBERS OF MASSACHUSETTS SENATE
BY SENATE PRESIDENT JOHN E. POWERS, CHAIRMAN

OF SPECIAL SENATE COMMITTEE INVESTIGATING
THE METROPOLITAN DISTRICT COMMISSION.

Because of the circumstances surrounding First: The reason
for the investigation of the affairs of the Metropolitan District
Commission as to alleged violations of law;

Second: Because of the actual operation of the inquiry and
the disclosed results which include offenses of perjury, larceny,
conflict of interest, malfeasance, misfeasance and non-feasance;

Third:—Because of demanded reforms of the Metropolitan
District Commission and its lack of inspection of work, control of
expenditures, violation of bidding laws, diminishing morale of
employees, confusion as to authority and responsibility;

Fourth; Because of refusal of the executive to demand resig-
nations of associate commissioners who, testifying under oath had
either declared themselves guilty of violations of statutes govern-
ing the conduct of public officials or who had been guilty of serious
impropriety;

Fifth: Because the disclosures have justifiably made indignant
the citizens of the Commonwealth, as well as members of the Legis-
lature and, Sixth: Because the executive, while advocating re-
organization has appointed a new chairman who has resigned his
position as Lieutenant Governor of the Commonwealth after a hur-
ried confirmation by the Executive Council, without any confirma-
tion as proposed by the representatives of 2,000,000 citizens in the
48 cities and towns comprising the Metropolitan District Commis-
sion’s authority with relation to sewerage, water, parkways, public
entertainment, health and safety; and, Last:—Because there is
pending for approval by the Senate, $60,000,000 of bond issues to be
expended by the Metropolitan District Commission as presently
established, it is imperative that some suggested recommendations
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be separately filed under suspension of the rules for immediate con-
sideration of the current Legislature.

It is equally imperative that included in this report, as an expres-
sion of public and legislative approbation, should be high praise and
deserved commendation to the unpaid, volunteer committee counsel,
Attorney George McLaughlin, Sr.

Your committee sought the services of a member of the Bar
whose spotless reputation for integrity and ability was an epitome
in thh legal profession.

Your committee contacted Mr. McLaughlin who accepted the
assignment with the following stipulations:

1. Neither he, nor his capable office staff were to receive any
remuneration.

2. There was to be no interference with the process of the
investigation, there were to be no exceptions and “the chips would
fall where they may.”

3. The results would be disclosed whether there was guilt or
innocence.

These stipulations were readily and unanimously agreed upon
and there has never been a single variation from this agreed format.
Mr. George McLaughlin, Sr. associated himself with his brother,
Walter, son, George, nephew, Walter, all attorneys and John
Geenty and Atty. Charles Hamilton.

The relentless prosecution of the inquiry marks one of the most
outstanding contributions of private citizens to responsible govern-
ment. Their report, accepted in toto by your Senate Committee is
attached, but the Commonwealth owes to this team of devoted and
dedicated citizens an everlasting debt.

Their type of citizen is a rarity and it is the hope of your com-
mittee that the standard of unselfish public service rendered by
Mr. McLaughlin and his associates would become contagious. Laws
may be written and even adequately administered, but unless there
is citizen participation and interest the results do not measure up to
the maximum degree of performance. Because of their work, your
committee, with the approval of the Senate, will offer appropriate
resolutions of appreciation to each of the participants.

It is hoped that deserved public tribute will act as a stimulant
for others to follow.
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Your committee will file the following order and urge its adop-
tion by both the House and Senate under Joint Rule 28. The effect
of its adoption will be to allow your Senate committee to closely
follow during the recess the progress and effect of its recommenda-
tions and to function during recess:

Senate, September 27, 1960

Ordered, That the special committee of the Senate established to
investigate the administration of the Metropolitan District Commis-
sion by an order adopted by the Senate on July 25, 1960 and the
time for filing its report extended to October 11, 1960 by an order
adopted by the Senate on September 7, 1960, is hereby authorized
to continue its investigation during the current session and during
the recess of the General Court and to report to the Senate not
later than the last Wednesday in December in the current year the
results of its investigation and study and its recommendations, if
any, together with drafts of legislation necessary to carry said
recommendations into effect.”

It is essential and most pertinent that the opening remarks of
your chairman be included in this report as they delineate the pur-
pose and intent of the investigation.

Your committee did not depart from its objectives and it is hoped
that a new pattern of Legislative hearings was established which
met with the approval of all witnesses and their attorneys.

©lp? (Cnmmmmu'altlj nf ilUuroarhusrlts
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PRELIMINARY STATEMENT OF
SENATE PRESIDENT JOPIN E. POWERS AT OPENING

OF SENATE INVESTIGATION OF
METROPOLITAN DISTRICT COMMISSION

SEPTEMBER 9, 1960

The members of this Commission are completely aware of the
interest which prevails among the citizens in the subject matter of
this inquiry which is now beginning. We, Senator Lamson, Senator
McCann and myself are united in purpose that our efforts will result
in the accomplishment of the ends which were contemplated by the
Senate of this Commonwealth when it voted to authorize this Com-
mission to pursue an investigation of this department and conduct
these public hearings.

However, it is imperative that the function of an investigation by
a legislative body be once again repeated. We serve to obtain infor-
mation relative to the affairs of government which will enable us,
who serve in the legislative branch of our government to propose
and vote upon legislation which will improve the efficiency of a
department and thereby better serve the public.

It is axiomatic, of course, that the improvement of the efficiency
of a department necessarily entails imposing legislative curbs on
any practice which is wasteful or extravagant, or which in any
way is hostile to the best interest or highest ideals of government
and public service.

Accordingly, I would impress upon all in this hearing, and through
you, to the public at large that this hearing is being held to assist
in the drafting of legislation designed to provide a cure for any
situation which the facts developed here indicate require a remedy.

The background of this investigation is capable of being reviewed
succinctly. The report of the State Auditor, recently published,
contained statements critical of the operation of the Metropolitan
District Commission. The Commission, in a public statement, re-
quested the Senate to institute this investigation and the Senate
accepted this responsibility.

It is equally important that mention be made regarding the
failure of a member of the General Court, Representative Charles
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lannello of Boston to appear in answer to a summons. While it is
agreed by your committee that the right to issue a summons to a
member of the Legislature was valid and that your committee acted
within the bounds of its authority, nevertheless, legislative precedent
has determined that a member is not required to appear while the
Legislature is in session.

The following memorandum prepared by Senate counsel deline-
ates procedure against those failing to respond to summons by a
committee of theSenate:

“The Senate Committee investigating the Metropolitan District
Commission may proceed under section 28A of chapter 3 of the
General Laws against any witnesses who, having been summoned,
wilfully make default, that is fail to appear or who, having ap-
peared, refuse without constitutional right to answer pertinent
questions under oath.”

The required procedure would be as follows under said statute:
The committee makes a report to the Senate of such wilful default
or refusal. The Senate adopts an Order setting forth the facts con-
stituting such failure or refusal. The Clerk of the Senate then certi-
fies the Order either to the Attorney General or the appropriate
District Attorney as the Senate may determine. Upon receipt of
the certification the statute requires the Attorney General or said
District Attorney to present the matter to the grand jury for its
action.

The provisions of this section are in addition to and not in sub-
stitution for the power of the Senate to punish for contempt.

The penalty under said section 28A is a fine of not less than one
hundred nor more than one thousand dollars or imprisonment for
not less than thirty days nor more than one year, or both.

This section is entirely comparable to the federal statute on the
same subject which has been repeatedly held to be constitutional
by the United States Supreme Court. These decisions in federal
cases would be controlling with reference to said state laws.

Under the court decisions certain procedure must be followed in
order to set the stage for a prosecution under this law. If a wit-
ness appears but refuses to testify, the Order under which the
Committee is acting should be read to him so that he, the witness,
will have an opportunity to determine whether or not the questions
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asked are pertinent to the matter under inquiry. Also, if a witness
refuses to answer a question the Committee should confer with
each other to determine whether or not the witness shall, notwith-
standing his refusal or excuses or grounds for refusal, be ordered
to answer the question. If the Committee then decides to order
the witness to answer the Chairman should inform the witness that
notwithstanding his objections, if any, the witness is ordered to
answer and that his failure to do so may subject him to criminal
penalties under section 28A of chapter 3 of the General Laws. A
copy of said section 28A is attached.”

“Section 28A. Any person who, having been summoned as a
witness to give testimony or produce papers, by the authority of
either branch of the general court, or both jointly, or under any
provision of law, upon any matter under inquiry before either
branch, or before any committee of either branch, or before any
joint or special committee or special commission consisting in whole
or in part of members of the general court, wilfully makes default
or who, having appeared, refuses without constitutional right, to
answer under oath or affirmation any question pertinent to the
question under inquiry shall be deemed guilty of a misdemeanor
punishable by a fine of not less than one hundred dollars nor more
than one thousand dollars, or imprisonment for not less than thirty
days nor more than one year, or both. If such refusal is before the
general court or either branch thereof, no prosecution shall be
started until an order therefor setting forth the facts constituting
such failure or refusal is adopted and certified to the attorney gen-
eral or to the appropriate district attorney. If such refusal is before
a committee or commission, no prosecution shall be started until
such committee or commission makes a report thereof to the gen-
eral Court or either branch and an order therefor setting forth the
facts constituting such failure or refusal is adopted and certified to
the attorney general or the appropriate district attorney. When
such order is adopted by the general court, such certification shall
be made by the clerk of the senate and when adopted by either
branch thereof such certification shall be made by the clerk of such
branch. Upon receipt of such certification the attorney general or

CHAPTER 3 OF THE GENERAL LAWS
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the said district attorney shall present the matter to the grand jury
for its action. The provisions of this section shall be in addition to
any constitutional power of the general court or either branch
thereto punish for contempt.”

Due to the fact that the Attorney General expressed his desire
to fully cooperate with your committee and because he had arranged
to have an Assistant Attorney General present at all public hear-
ings and because a complete transcript of all testimony under oath
was given to the Attorney General, it was felt that the course of
wisdom was to recommend that he proceed from all the evidence to
make presentments before the Suffolk County Grand Jury.

Your committee and entire staff met with the Attorney General
at the completion of the public hearings and offered our services to
his office. While he requested our attorney, Mr. George McLaugh-
lin, Sr., to act as a special Attorney General for the purpose of pre-
sentment and prosecution, Mr. McLaughlin declined because of the
pressure of his own practice. However, he did agree to serve as a
consulting attorney without compensation or title. This arrange-
ment was agreed upon and Walter McLaughlin, Jr. was assigned to
exclusively work with the Attorney General’s staff in the prepa-
ration of the indictments.

After the conference with the Attorney General, your committee
issued the followingrelease:

“It would appear to be the course of wisdom that because the
public confidence has been shaken by the recent disclosures of the
M.D.C. the entire membership of the Commission should summarily
resign in the public interest.

Without placing any direct violation of public trust on the Com-
mission it would follow that if resignations are not forthcoming
the members of the Senate Committee feel strongly that the
$61,000,000. of pending bond issues will not be voted.”

We have not changed our opinion and feel that while the chair-
man, Mr. John Maloney, has resigned that there cannot be a resto-
ration of either public or legislative confidence until the remaining
four associate members resign. As chairman, after hearing all of
the evidence, the following press release was offered for public
consumption on October 3, 1960:

‘The Special Senate Committee has completed its investigation of
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the Metropolitan District Commission and is now preparing its
report for submission to the Senate next week.

The results of the inquiry were of such startling proportion as to
make imperative and immediate the reorganization of the M.D.C.

A reorganization of that agency, unlimited in its scope, is manda-
tory. The appointment of any individual who does not possess the
required experience of administration and engineering is to do vio-
lence to the purpose and intent of the M.D.C.

A career employee as the administrative head of the M.D.C. is
the only solution which will satisfy the people in the 48 cities and
towns. They demand it and have every right to expect it. They
will settle for nothing short of it and we intend to exert every
effort to accomplish the goal which we desired to achieve in the
interest of efficient and responsible government.”

This remains my opinion and if resignations are not forthcoming,
either on a voluntary basis or executive demand, then impeach-
ment proceedings should follow. There can be no excuse for the
failure of these four Associate Commissioners, paid a salary by the
citizens of the 48 member communities, to have allowed such dis-
graceful conditions to exist. It was their sworn duty and responsi-
bility to perform in the public interest. Disclosures before your
committee, including testimony of the former chairman and the
four Associate Commissioners, leave no other course than to de-
mand, not politely request, resignations. The confidence of the pub-
lic has been shaken to a point of justifiable indignation and your
committee feels that public monies cannot continue to be entrusted
to the care of incompetents.

Consequently, as chairman of your Senate Committee, yielding
to the invitation to inform the public through the press, radio and
television of the happenings and conclusions of the investigation,
an invitation to address the members of the University Club of
Boston was accepted, and on Tuesday, October 4th, the following is
the text of my complete remarks. The title of “What’s Wrong with
the M.D.C.” includes my observations which should become part of
the record as some of the statistical and historical background is
necessary and important:

“I have been asked to speak to you today on a subject which
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has been very much in the news and is, I know, of consuming inter-
est to us all, namely, “What Is Wrong with the M.D.C.?”

Undoubtedly, there are many here who have little or no con-
ception of what the M.D.C. really is, what it does, whom it repre-
sents, how it is constituted and how it operates.

Obviously, a detailed explanation of all these areas would usurp
all the time allotted me. But a brief summary is certainly neces-
sary. !

In 1901, the Massachusetts Legislature created the Metropolitan
Water and Sewerage Board. The latter two boards had been
established primarily as the result of studies and reports by the
Boston Health Department and the State Department of Public
Health.

In 1893, the Metropolitan Park Commission was designed to
construct a comprehensive system of parks and boulevards in the
metropolitan area.

As the result of a constitutional amendment in 1918, all State
Boards and Commissions had to be reorganized into not more than
20 departments. One of the consequences of that amendment was
the amalgamation of the Metropolitan Water and Sewerage Board
with the Metropolitan Park Commission, to form the Metropolitan
District Commission, The M.D.C., Chapter 350 of the Acts of 1919.

Simply stated, The M.D.C. evolved gradually over a 30 year
period in response to a need for some sort of central administration
of essential public services in the metropolitan area.

No city or town is forced into a metropolitan district. All enter
voluntarily. Not all avail themselves of all three services, parks,
water and sewerage. But there are 48 cities and towns which
belong to at least one of the divisions. And the population of these
48 cities and towns from 4 counties is approximately 2 million, or
two-fifths of the total state population.

The M.D.C. has some 2,000 employees and an annual budget of
about 18 million dollars. And that amount does not, of course,
include annual Capital Outlay. For instance, at this very moment,
there is pending before the Legislature the question of approval of
bond issues for M.D.C. construction totalling 61 million dollars.

To supervise this public empire, the statutes provide for a Com-
missioner, at an annual salary of $15,000 and four Associate Com-
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missioners at salaries of $4,000 a year. The Commissioner alone is
designated as executive and administrative head of the M.D.C.

As reasonable men, we cannot expect the Associate Commission-
ers to give their full time and effort for the salary paid. Never-
theless, the Associate Commissioners are part and parcel of the
whole picture.

They may appoint engineers, inspectors, police officers, assign
them, transfer them and remove them; they vote approval of con-
tract payments, have complete access to all books and projects,
deserve credit for M.D.C. accomplishments, and to an equal degree,
censure for M.D.C. failings.

With this preface, let us proceed to the events of the last few
weeks.

On July 18th of this year, the annual report of State Auditor
Thomas Buckley, a Democrat, charged the M.D.C. with large scale
contract splitting designed to circumvent competitive bidding.
Other charges were also levelled.

On July 21st, Commissioner of the M.D.C. John Maloney denied
the charges made and announced he would welcome a legislative
probe.

As President of the Massachusetts Senate, I was placed in an
unenviable position. I am a partisan Democrat and proud of it.
The Democratic Party had controlled the state government for
4 years. Any probe of state agencies was, therefore, bound to dis-
credit my Party rather than the Republicans, particularly if there
was any substance to the allegations. And this is an election year.

Now, I am a practical politician. But there are ethics in politics
as in all other fields of endeavor.

Ethics in government is a subject with almost endless ramifi-
cations. As an individual legislator, I have viewed with increasing
concern the attacks in recent years upon legislators in general, and
the resultant low esteem in which we are sometimes held. But, it
has been said that the morals of official conduct may be distin-
guished, but certainly not separated, from public morals generally.

Low standards in government reflect low standards in the people.
High standards in one are reflected by high standards in the other.

This is a two-way action. And the conclusion is inevitable that
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the conduct of public officials is a powerful example influencing the
general public, toward higher or lower standards.

For these reasons, there was never any doubt in my mind as to
what course to pursue.

On July 26th, I filed an order in the Senate calling for an investi-
gation of the charges against the M.D.C. The order was approved.
To avoid even the semblance of buck passing or whitewashing,
I appointed myself Chairman of the Special Senate Committee.
The other two members were veteran legislators, able, distinguished
and respected in their own rights. One, a Democrat, Senator Frank
McCann is from Cambridge, which is a member of the Parks and
Sewerage Divisions of the M.D.C. The other, Republican Floor
Leader Fred Lamson, is a former Mayor of Malden, which belongs
to all three M.D.C. Divisions, Water, Parks and Sewerage.

We engaged as Counsel, George McLaughlin, a man of unim-
peachable reputation. May I say at this time, that regardless of
any subsequent events, the Commonwealth of Massachusetts owes
a debt of gratitude to George McLaughlin and his staff for long,
arduous, patient, unswerving devotion to civic duty, without com-
pensation.

From this point on there is a limit as to what I can tell you.
I would like to discuss exhaustively the evidence of each witness
and the conclusions inevitably drawn from their evidence. But,
in view of possible criminal and civil actions to be taken against
some of these witnesses, it would be highly unethical and improper
for me to publicly say or do anything which could be construed as
pre-judgment or an attempt to influence Court findings.

But, there can be no objection, it seems to me, to a general
summation of the hearings we held for 11 days.

To begin with, the Auditor’s original charges were primarily
confined to contract splitting, that is, the granting of contracts
under $l,OOO to avoid the spirit and intent of the law. That law
will be found in Chap. 29, Section 8A of our General Laws. It lays
down certain procedures, including bidding and advertising, for all
state construction, reconstruction, alteration, repair or develop-
ment of roads, bridges or any other state property involving
amounts of one thousand dollars or more.

It may be asked why these various protective features begin
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with contracts of a thousand dollars Why not all contracts? The
reason is simple and must be obvious to many of you who are
businessmen.

Bidding for government work is a detailed and voluminous job.
It requires inspection of site, exhaustive examination of specifi-
cations, actual written bids, cash deposits, filing of triplicate and
quadruplicate forms. And everything must be done with extreme
care to ensure proper and exact adherence to all legal requirements.
Obviously, an honest, reliable contractor doesn’t want to be
bothered with all these details for a small job. It just doesn’t pay
either the contractor or the state. Furthermore, many small emer-
gency jobs can’t wait. Can we close a bridge indefinitely, seal a
hospital kitchen or shut down a jail’s electrical system while adver-
tising for bids to effect simple repairs? Obviously not.

It must be granted, therefore, that the statute itself is not at
fault, although some cities and towns in the Commonwealth do set
the line at $5OO rather than a thousand dollars.

However, when large contracts are divided into many parts, each
totalling just under $l,OOO, the suspicion arises that such action is
deliberate and designed to evade the statute. Our Committee did
come to the conclusion that such evasion had become the normal
procedure in the M.D.C.

Moreover, we also found that some of the work done under these
split contracts was shoddy and not up to standard. In some
instances, there was doubt as to whether the work had been done
at all.

The statute referred to contains these words, and I quote: “No
contract or preliminary plans and specifications shall be split or
divided for the purpose of evading the provisions of this section.”
Unquote.

Now let us consider some of the broader aspects of the situation.
The Commissioner of the M.D.C. has already had the courage to

resign. We have called upon all the Associate Commissioners to
resign. They refuse.

The investigation into contract splitting opened up other areas
of wrong doing, involving the conflict of interest statute, Chap. 268,
Sect. 10 of the General Laws and the generalized classifications of
misfeasance, malfeasance and nonfeasance.
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The lead editorial in last Friday’s Boston Herald criticized our
Committee for demanding the resignations of the two Republican
members of the M.D.C.

I am sorry to see the Herald taking such a stand. It whole-
heartedly supported the investigation when it started.

Apparently, the paper believes that only Democrats can be inef-
ficient or dishonest or naive. “Let The Chips Fall Where They
May,” The Boston Herald self-righteously expounds, but it is un-
thinkable that such chips shall fall on Republicans.

Let me give you the facts. Then you decide.
The Commissioner who resigned admitted a conflict of interests.

There is certainly some evidence of conflict of interests as it
applies to one or two Associate Commissioners.

But, beyond all that is the question of misfeasance, malfeasance
and nonfeasance.

Misfeasance is legally defined as the “Doing of a lawful act in an
unlawful manner.”

Malfeasance as the “Doing of an unlawful act.
Nonfeasance as the “Omission to perform a duty or a total

neglect of duty.”
There can be no question but that one or more Commissioners

have been guilty of misfeasance or malfeasance. And, in the
opinion of the Committee, all have been guilty of nonfeasance.

One Republican Commissioner has served more than four years.
He admitted voting approval of split contracts on which payments
were made. He had full access to M.D.C. books, personnel and files.
Granting his complete honesty, do you, or don’t you think it was his
duty to realize what was happening? Should he be further en-
trusted with the expenditure of millions of dollars of public funds?

As for the other Republican Associate Commissioner, we find
even less defense.

He has served for many years as both Commissioner and Associ-
ate Commissioner of the M.D.C. and has served the Commonwealth
in other high administrative offices. He certainly does know his
way around.

This man admits, for instance, that a member of the Legislature
browbeat him into granting several split contracts to firms osten-
sibly owned by the Legislator’s family.
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The conflict of interests statute plainly refers to the direct or
indirect interest of, a State official or member of the General Court.
Yet, the Boston Herald abuses the Committee for daring to im-
pugn the motives or intent of this Republican Commissioner.

I leave it to you to decide whether these two gentlemen omitted
to perform a duty, or neglected to perform their duty.

Whether or not you believe them guilty of at least nonfeasance,
whether or not you believe they were active participants, supine
accomplices or naive and innocent bystanders, can you or the
Boston Herald or the public at large now have confidence in their
ability to honestly and efficiently administer a multimillion dollar
enterprise?

I referred at the outset to some 61 million dollars in M.D.C. bond
issues awaiting legislative approval. It is the unanimous considered
opinion of the Senate Investigating Committee, Republican and
Democrat alike, that a Legislator who approves the expenditure
of these funds by the present Associate Commissioners, will, him-
self, be guilty of misfeasance or malfeasance in office.

Finally, the question must be asked, what do we in the Legis-
lature propose to do about this unholy mess.

Of course, our Committee will make recommendations to the
General Court. What form they will take I cannot tell you at this
time. In general, however, they will be designed to pinpoint re-
sponsibility, to block present existing loopholes, to clarify existing
statutes and to reinstill public faith in what should and can be a
true nucleus for real metropolitan government. It is quite possible
that we may suggest a new type of M.D.C. control, by representa-
tives of the cities and towns, similar to the Advisory Board of the
M.T.A.

In the final analysis, however, laws by themselves do not guaran-
tee good government. It has been said by men wiser than myself,
that weak laws and strong men make for far better government
than strong laws and weak men.

We can pass strong laws, but if the men who enforce and ad-
minister them are inefficient or dishonest, then we will have inef-
ficient or dishonest government. That is where you and all our
citizens can play an effective role.

I told you earlier that ethics in government was a twofold
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approach, and that the conduct of public officials was a powerful
example influencing the public toward higher or lower standards.
The corollary of that statement is now also apparent. The attitude,
the beliefs, the morals of the public can exert a powerful influence
towards higher standards in government.”

In conclusion and in capsule form is a chronological resume of
the history of the inquiry from its inception to the completion of
the public hearings.

The mentioning of names is solely for the purpose of being able
to acquaint the members of the Senate with a sequence of happen-
ings and the participants:

JULY 18 —State Auditor Buckley’s report charges large-scale
contract-splitting by M.D.C. to circumvent competitive bidding law.

JULY 21 M.D.C. Chairman Maloney announces he would wel-
come legislative probe and disputes Buckley’s charges.

JULY 26 Senate Pres. Powers files order for investigation
which is adopted by the Senate. Powers names himself and Sens.
McCann and Lamson to special committee.

JULY 26 Atty. George A. McLaughlin appointed by com-
mittee as unpaid counsel to conduct probe. McLaughlin and his
staff launch inquiry.

SEPT. 7 Rep. Charles lannello, Roxbury Democrat, charged
by McLaughlin with violation of conflict of interests law, in that
under-51000 M.D.C. contracts go to two firms controlled by
lannello’s wife and daughter and son-in-law.

SEPT. 7 Subpoena issued for lannello’s appearance. Law-
maker accused of threatening process server and ducking service.
State trooper serves summons on lannello at State House.

SEPT. 7 lannello claims legislative immunity and fails to
appear at opening public hearing of the Senate committee.

SEPT. 9 Mrs. Dorothy lannello reported in California at fu-
neral and unavailable to testify. Her daughter and son-in-law, Mr.
and Mrs. Angelo Moscato of Roxbury also missing.

SEPT. 10 McLaughlin says at hearing firms operated by
lannello family members received 59 under-$lOOO contracts from

M.D.C. PROBE DAY BY DAY
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M.D.C. in three years, totaling $57,668. Counsel says $18,956 paid
these firms for work not done.

SEPT. 15 Contractor testifies he is steered to insurance firm
in which Maloney owns 40-percent interest to place his bonds on
M.D.C. jobs.

SEPT. 16—McLaughlin introduces “mystery” building at 983
Commonwealth Ave. into hearing and vows to uncover identity of
“true” owner. Witnesses report Maloney seen on premises of
building.

SEPT. 16 Counsel links lannello to M.D.C. contracts. Pro-
duces file card from M.D.C. with legislator’s name noted on back
as sponsor of 14 contracts.

SEPT. 19 Woman witness, Ada Sypek, testifies she was only a
“straw” for true owner of Commonwealth Ave. building, but denied
knowing identity of the owner. C.P.A. Edward Waldstein testifies
he’s owner, borrowed $12,500 for down payment.

SEPT. 20 Bank President Charles Kiley says he approved
$280,000 mortgage for “mystery” building on basis of telephone
call. Acknowledges Waldstein defaulted on mortgage when state
lease fell through. Says Maloney his brother-in-law but denied
knowing whether Maloney was the building owner.

SEPT. 20—-Associate M.D.C. Commissioner Cook on stand in-
sists law office associate’s status as counsel for swimming pool
company doing business with M.D.C. did not influence his think-
ing or vote.

SEPT. 21 Plumbing contractor Thomas Riley admits he was
overpaid by M.D.C. but insists he tried to discuss returning excess
with Maloney’s top assistant, William Meagher, and couldn’t get
to see him.

SEPT. 22 McLaughlin cross-examines Belmont contractor
John F. Kennedy, who admits Associate Commissioner Charles
McCarty was paid $45,378 by him from commissions on highway
guard rails bought by M.D.C. Contends money represented part
payment for McCarty’s franchise.

SEPT. 23 McLaughlin states evidence unmistakable that
Maloney is true owner of “mystery” building. Produces $12,500
personal check of Maloney’s which was relayed to Waldstein.
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SEPT. 23 Atty. Gen. McCormack announces he will go before
grand jury in October to seek criminal indictments on evidence in
probe.

SEPT. 23 McCarty admitted receiving $45,378 in eight months
but insisted it was partial payment on “oral” agreement to sell
Kennedy franchise for guard rails.

SEPT. 26 M.D.C. Chief Engineer Fink says $500,000 of $1 mil-
lion spent on consultants “just wasted.”

SEPT. 27 Associate M.D.C. Commissioner Greenough, former
chairman, admits some contract splitting but contends it was done
in best interests of speeding the opening of swimming pools.

SEPT. 27 Maloney still denies he is true owner of Common-
wealth Ave. building. Admits contract-splitting in some cases and
resigns from M.D.C. Public hearings end.

I wish to make public acknowledgement of the debt of gratitude
that the Senate of the Commonwealth owes to Senators Francis
McCann of Cambridge, representing the Second Middlesex District,
and Fred I. Lamson of Malden, representing the Fourth Middlesex
District, for their cooperation and adherence to assignment.

Never have two Legislators ever displayed greater concern in the
performance of a most difficult and frustrating task. Their contri-
bution of ability and devotion established a high standard that
merits commendation. This was a difficult and time-consuming
task. Yet, both approached it with determination and dedication.
If the efforts of your committee were successful, it was largely due
to the presence of my two Senate colleagues.

As the Chairman and President of the Massachusetts Senate,
I commend their efforts to the citizens of Massachusetts.

With equal vigor and enthusiasm do I express my thanks and
appreciation to the stenographic staff, members of the State Police,
Capitol police and attaches of the Sergeant-at-Arms Office. The
decorum and conduct of the public hearings were kept in order and
good taste by the combined efforts of all.

Last, but not least, to the press, radio and television, I am pro-
foundly grateful. Their coverage was fair, impartial and accurate.
The public were more than adequately informed as to the pro-
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ceedings. The three media of communications worked harmoni-
ously in concert to present the important happenings. Theirs was
a stellar performance.

SENATOR JOHN E. POWERS
Chairman.



REPORT OF THE SPECIAL COMMITTEE OF THE SENATE
TO INVESTIGATE THE ADMINISTRATION OF THE
METROPOLITAN DISTRICT COMMISSION.

The purpose of this report is not to detail the abuses which
were disclosed at the public hearings and which are now a matter
of public knowledge. There is a full transcript of the evidence
offered before the Special Committee which is available for exami-
nation as to detail. Rather it is to summarize the abuses which
have been uncovered, to classify them, and to provide remedies
by way of administrative procedures or legislative action.

The purpose of this report is to point out the evils and to pro-
vide, where possible, a remedy to the end that these evils cannot
further exist and that administrative responsibility for compliance
with the law be clearly fixed.

The Committee has had a limited staff available to it. The staff
and its counsel have also been limited as to time in this investiga-
tion. It is in no sense a complete investigation of the Metropolitan
District Commission. Such would have been impossible, because of
the time limitation.

There is no doubt that there are many areas within the admin-
istration of the Metropolitan District Commission which require
investigation and which undoubtedly require correction. There
have been received from many sources complaints about mal-
administration in the varied functions of the Commission. It has
not been possible within the limited time available to the Com-
mittee to investigate all of the complaints, whether well founded
or not.

The Committee wishes to thank the interested citizens who have
made such complaints and to assure them that the complaints
will be remedied. In the greater part they lie within the admin-
istrative operation of the Commission, but we hope that these
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I. THE SCOPE OF THIS REPORT.
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interested citizens will realize the limited scope of the current
investigation.

This report concerns itself with the following areas of the
Metropolitan District Commission administration:

1. Contracts under a thousand dollars, which under the law do
not have to be competitively awarded.

2. Specifications in contracts that do require a competitive
award.

3. Consultants.
4. Conflict of interest.
5. The administration of the Commission by the present Com-

missioners.
With respect to each of the areas above the Committee will

state its conclusions and will suggest administrative or legislative
remedies.

A. The Number of Contracts.
It must be remembered that every agency of government will

have as a matter of necessity small jobs to be done. If these jobs
were done with the usual red tape of posted jobs (contracts from
$l,OOO to $5,000) or competitively bid jobs (contracts from $5,000
up), an undue amount of procedural red tape would be required
with a consequent increase in the cost of the job.

It is the conclusion of the Committee that the present limit of
$l,OOO for such contracts should be retained as it is.

The problem comes on how best to handle the difficult situation
of contracts under a thousand dollars. To indicate the size of the
problem, for the period under investigation from June, 1957 to
June, 1960 there was an average of about 300 contracts per year
under $l,OOO and the expenditure per year averaged approximately
$275,000.

The first conclusion which must strike anyone from these
figures is the very close proximity of EVERY JOB to the thou-
sand dollar limit.

The Committee has arrived at the conclusion that the number
of the contracts is certainly excessive because work of this nature
was certainly intended by the Legislature to be awarded sparingly

H. CONTRACTS UNDER $l,OOO.
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and to apply only to miscellaneous odd repair jobs which could
not be combined successfully with other jobs of like nature for
the purposes of a competitively bid contract.

The first reason for the excessive number of such jobs is the
administrative failure of the Commissioners and particularly
the Commissioner -- to recognize that most of these contracts
applied to work which was the proper subject of a bid.

For example, the opening of swimming pools and the closing
of swimming pools was in each instance made the subject of a
separate contract for each swimming pool and each contract was
$985. It is obvious that one competitively awarded contract for
opening and closing all the swimming pools was the economic and
the legal way to handle this problem.

There is a constantly recurring day-by-day problem throughout
the Metropolitan District Commission of maintaining, replacing
and repairing the electrical system operating the traffic lights and
highway lighting standards (the poles which carry the lights which
hang over the highways). All of this electrical work is the same
in general nature and it is incorrect to make of each single repair
or maintenance job a separate contract to be awarded in the under
a thousand dollar group.

The obvious and reasonable answer to this problem is that all
of the above matters are capable of bidding on a unit price basis
and under a conscientious administration by the Commissioners
would have been so handled. This would have eliminated a large
field in which abuses were found and at the same time would have
resulted in compliance with the law relative to contracts under
a thousand dollars, contracts from $l,OOO to $5,000, split contracts,
and contracts awarded by competitive bidding.

Almost without exception the contracts in the under a thousand
dollar group came so close to the $l,OOO limit that the abuse was
apparent to almost anyone. It is needless to emphasize the saving
to the Metropolitan District which would have been substantial
had competitive bidding been employed where common sense re-
quired it.

A great many of the other areas of contracts under a thousand
dollars may be generally classified as plumbing, carpentry, paint-
ing, stonemasonry, sidewalk repairs, and similar general subject
matters.
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With the growth of the Metropolitan District Commission sys-
tem and the increase in the personnel of the Metropolitan District
Commission it is long overdue for the Commissioners to recon-
sider their method of handling maintenance. Maintenance at the
present time is handled first by the captain in charge of a division
and if the work involves engineering, then the Metropolitan District
Commission Parks Engineering Division.

The time has long since passed when each police captain of a
Metropolitan District should find it necessary to have within his
division a force of men to do maintenance work, when maintenance
work is required, and not to be otherwise useable.

Simple common sense requires the creation of a single main-
tenance division properly staffed with the types of tradesmen
who are qualified to do these various classifications of work now
being parcelled out in contracts under a thousand dollars. Such
a change in procedure would afford better supervision, better per-
formance and far less expensive performance.

B. Split Contracts.
General Laws, Chapter 29, Section 8-A provides:

"No contract or preliminary plans and specifications shall be
split or divided for the purpose of evading the provisions of

It would be difficult to find a more clearly stated prohibition.
Yet the existence of this provision of the law was completely
ignored by the Commissioners and by those employees of the
Metropolitan District Commission charged with the responsibility
of awarding contracts.

There is no doubt that split contracts have been awarded in
some instances for the purpose of deliberate and premeditated
violation of the law. No other conclusion can be arrived at when
evidence is presented to this Committee that the painting of a
fence was divided into two or three different contracts awarded
to the same contractor. No other conclusion could be reached by
this Committee when it received evidence that a general area of
sidewalk almost two miles in length was practically completely
paved by separate contracts, each under a thousand dollars. And
in another instance a single general area of sidewalk was divided
into seven, eight or nine contracts to the same contractor. Nor

this section.”
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could the conclusion be avoided when there was evidence presented
of the repair of a water pipe under Boston Harbor, divided into
seven contracts, awarded to the same contractor. The trimming
of trees in a general area in place of being a single contract has
been divided into two and three contracts to the same contractor.
The repair of a bathhouse has been divided into four or five con-
tracts for carpentry repairs to the same contractor. The installa-
tion of guard rail in the same general area has been divided into
separate contracts for each section of the area.

In all, approximately 150 contracts were identified as involving
split contracts and offered as an exhibit at the hearings. In some
few of them there may be an area of judgment as to whether or
not they were concerned with split contracts, but in the over-
whelming majority of the cases there could be no reasonable doubt.

Commissioner Greenough, under whose administration all of
the split contracts of the B & M Construction Company took place,
testified that in his opinion there was no split contract unless the
awarding authority was aware of the statute and deliberately with
intent sought to evade it, and refused to recognize any split con-
tracts under his administration, because he had no such intent
to evade the law.

We are satisfied that Commissioner Greenough not only did
not understand the purport and the meaning of the statute, but he
never even considered the statute. He did not seek any legal opinion
or ruling upon it and we are satisfied that during his entire admin-
istration he completely misinterpreted it.

And from that single source lay part of the abuse of the under
a thousand dollar contracts during his administration as Commis-
sioner.

He was of the opinion that if a $50,000 contract was divided
into 52 contracts under a thousand dollars, but there was no intent
to evade the statute, then there was no violation of the statute.

It is little wonder that with that interpretation of the controlling
law the statute was greatly abused during the period under inves-
tigation.

Commissioner Greenough himself, directly and individually,
awarded the contracts to the Riley Company for opening and
closing of swimming pools without any consideration whatsoever
of the statute referred to.
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On the other hand, with full knowledge of the statute and its
correct construction Commissioner Maloney himself by direct order
violated the statute and knew he was violating it in awarding a
contract to build park benches, as he also violated the statute in
other instances.

On one occasion, therefore, a Commissioner violated the law
through ignorance of the true meaning of the law and in the other
a Commissioner violated it wilfully, knowingly and deliberately.
The result in both cases is the same: The law was violated.

So far as the Associate Commissioners are concerned, if they
knew of the controlling statute, they exercised no supervision, no
control, made no inquiry, and were unaware of the fact that the
statute was being ignored and violated.

This statute is one of the cornerstones of the statutes upon
which construction of public projects rests. It has not only been
cracked; it is crumbling and disintegrating under the type of
administrative operation presented to us and it must be the sub-
ject of administrative or legislative reform.

It is to be regretted that a legislative body should be required
to spell out correct administrative procedure, but this condition
has apparently left the Legislature with no alternative.

C. Administrative Policies on These Contracts.
Contracts under a thousand dollars were initiated by a police

captain within the district or by some appointed or elected official
charged to some degree with the responsibility for maintenance,
either directly or in the interests of constituents to cause this work
to be done. There was in existence in the Metropolitan District
Commission a list of favorite contractors to do this type of work.
The contractor in the procedure in use was notified of the pro-
posed work and then he sent a letter of proposal to the Commission
outlining the work he would do and the price which he would
charge. Invariably the proposals were filled with a lot of loose,
vague and confusing language with no shortage of verbiage, out-
lining the work to be done and setting the contract price, usually
very close to the one thousand dollar limit.

It is a caustic observation which the Committee must make that
these proposal letters were very short on specific detail by which
a job could be appraised.
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The Commission would then issue a purchase order, the con-
tractor would do the work and submit the bill, which would then
be cleared for payment.

In some instances evidence was presented of contracts being
let with no proposal by the contractor. In others, evidence showed
a contract let, the work done and a bill rendered before the
proposal to do the work ever came in. In no instance where work
was required to be done did any employee of the Commission ever
make an initial survey and estimate what would be a fair price
to do the job.

In every instance some subordinate engineer was required to
“write up” the job. Writing up the job consisted of writing a letter
to the contractor accepting his proposal and writing a letter recom-
mending the acceptance of the contractor’s proposal to the Chief
Engineer of the Parks Division.

The record therefore, concerning the proposal, acceptance of the
proposal and recommendation of acceptance of the proposal was in
most instances complete.

Despite the fact that all this was done, including a letter ap-
proving the work and clearing it for payment, the investigators
for the Committee were unable to find that in more than ten per
cent of the cases where such work was done was there any inspec-
tion of the work by anybody, even by the man who certified the
bill for payment.

It is incomprehensible that any state agency could have author-
ized the expenditure of an excess of 5250,000 a year under this
system of maladministration.

There is no doubt that the full-time Commissioner in each in-
stance has the direct and primary responsibility for the adminis-
tration of this field of work by the Commission. Both Commis-
sioner Greenough and Commissioner Maloney admitted this re-
sponsibility.

Contracts under a thousand dollars were flowing through the
Commission and being awarded with perfunctory proposals by
contractors, perfunctory approval by Commission employees, per-
functory stamps applied to purchase orders by department heads.
Even the Commissioner delegated his power of approval to a
subordinate and everyone involved in the entire process of pay-
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ment was performing a perfunctory job without the assumption
of responsibility.

With this area of noncompetitive work completely unsupervised,
an area which by its very nature required the most exacting super-
vision, abuses arose which were completely outrageous and scan-
dalous.

Without rehashing the startling evidence produced at the public
hearings it disclosed the following abuses:

1. In some instances no work was done at all under the con-
tracts.

2. In most instances some work was done but not all of the
work called for by the contract.

3. In a great many instances, an overwhelming majority, the
work which was done was sloppy, shoddy, unworkmanlike and an
outright public disgrace.

4. In many instances fly-by-night contractors who had no usual
place of business were employed and contractors were employed
to do work which was completely foreign to their trade or calling
and in which they had no training or experience and which in
some instances they merely sublet and collected a brokerage com-
mission thereon.

These contractors kept no records of business transacted or
labor involved, no payroll records, no records of purchases of raw
materials and supplies and were completely unable to substantiate
the cost which they billed to the Metropolitan District Commis-
sion.

These contractors billed the Metropolitan District Commission
without regard to the fair value of the work done or a fair profit
to themselves. Each took as a yardstick the starting point of one
thousand dollars (above which by law contracts had to be subjected
to posting).

They then picked some figure as close to a thousand dollars as
their courage permitted them to select. That they established as
the contract price and after approval by the Commission, without
inspection or with no estimate of the value of the work to be done,
they billed the job to the Commission for that price.

In trying to determine whether the Metropolitan District Com-
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mission had been subjected to gouging on this type of work, it
became very apparent to this Committee that in flagrant instances
bills were five times higher than they should have been. In the
average the bills represented a profit to the contractors of about a
hundred per cent and in but rare instances was the profit within
the range recognized by the industry as fair and reasonable. And
even those contractors whose bills approached reasonableness in-
cluded healthy profits of 25 to 35 per cent net.

Such a course of procedure presented a genuine problem to the
contractor who was awarded a job worth somewhere in the vicinity
of a thousand dollars. He had a problem. If the work was truly
worth close to a thousand dollars, how was he to get the same rate
of profit on that job as he had been accustomed to get?

The evidence before us showed that this kind of problem was
speedily solved. The contractor did the job and then on his next
job, one that was worth $l5O to $2OO, he again billed close to a
thousand dollars and thereby picked up his profit on both jobs.

In some instances where contractors presented breakdowns,
showing a particular job costing over a thousand dollars, the job
was billed close to a thousand dollars and the purported balance
carried over penny for penny and tacked on to the next job awarded
to that contractor. Therefore the contractor could not lose under
any circumstances. And this practice was done in at least three
instances with the prior direct knowledge of the employee of the
Metropolitan District Commission in charge and with his direct
authorization to carry the balance over on to the next contract.

In at least one instance involving maintenance of skating rinks
a contractor did a job involving approximately $7,000 worth of
work, which, because of a mistake in administrative procedure
in the Commission, was not properly subjected to bid. The con-
tractor honestly and in good faith did the job and the Commission
was unable to legally pay it.

With deliberate intent to violate the statute, but for the purpose
of accomplishing substantial justice to the contractor, the Com-
missioner awarded seven separate, individual contracts under a
thousand dollars to the contractor after the work had been all
done, and then processed said contracts for payment.

This type of sloppy, irresponsible administration of public funds
must stop.



SENATE— No. 755. [Oct.30

PROPOSED REMEDY: It is the opinion of the Committee
that the terrific abuses in the field of contracts under a thousand
dollars are a matter for administrative correction, but we acknowl-
edge that administrative correction has failed.

It is an area of nonfeasance in which the entire Commission
has full and direct responsibility. Each Commissioner assumes
responsibility for his administration and each Associate Commis-
sioner has in substance sought absolution by ignorance.

This cannot be. Each Commissioner has a voice and a vote.
Each Commissioner has the obligation to know what is going on
within the department which he is administering or he should not
be a Commissioner.

Not one of the Associate Commissioners has ever made a spot
check of the under a thousand dollar contracts. Not one of the
Associate Commissioners has ever made inquiry concerning this
class of contract. Not one of the Associate Commissioners has ever
sought to remedy the condition by effective administrative proce-
dure when the condition became known.

Every one of the Commissioners delegated the responsibility
to a subordinate, who in turn delegated it to his subordinate, who
in turn delegated it so that it wound up with nobody responsible.
This became apparent at the public hearings.

One cannot be a Commissioner of any state agency or of the
Metropolitan District Commission charged with the responsibility
of spending the sums of money raised by taxation, and adminis-
tering to the health and welfare of the two million people in the
48 cities and towns in the Metropolitan District, and then plead
complete ignorance of the ills and abuses which plague the system
and increase its cost and expect to be found not guilty by reason
of the fact that he delegated his authority or he just didn’t know
what was going on.

When administrative correction fails, the people are not without
remedy. This is a clear case of the necessity of a legislative pre-
scription. It is a case of necessity that the Legislature must spell
out the administrative procedure to be followed in this class of
contracts. There is a clear necessity for small jobs to be done
speedily with a minimum of red tape. The remedy therefore must
be in this instance spelling out a procedural format which when
followed will eliminate the evil.



SENATE —No. 755.1960.] 31

We propose;
1. When such work is to be done, there be a written request

for the work to be signed by the person in charge of the work or
the area where the work is to be done.

2. That an engineering estimate be procured in writing of the
probable cost of construction.

3. A written award of the job, setting forth with precision the
work to be done and the price to be paid.

4. An engineer to be designated as the supervisor of small jobs
in the Metropolitan District to go around from job to job and
see that the work is being done right.

5. When the job is completed, the same engineer to certify in
writing that the job has been completed.

6. Billing for the work spelled out in detail at the price agreed
upon.

7. A final certificate signed by a person who has knowledge of
the facts, setting forth under the pains and penalties of perjury:

(1) That the work specified has been completed.
(2) That the price is fair and reasonable.
(3) That the work done has been satisfactorily done.

If this simple administrative procedure had been followed, we
do not believe we would have had before us any of the under a
thousand dollar contracts.

Although the Committee did not make an extensive investiga-
tion into contracts competitively bid because of the time limita-
tion, several evils in bidding procedure followed by the Metropolitan
District Commission were uncovered which should be brought to
your attention. They are evils which completely undermine the
structure of competitive bidding and are areas where corrective
legislation will benefit both the Commonwealth and its political
subdivisions and honest, legitimate contractors.

A. The most common evil and the worst abuse is known in
the vernacular as “Rigged Specifications”. These are more judi-
cially referred to as unduly restrictive specifications. It is a prac-
tice by which the specifications name the product of a bidding

111. SPECIFICATIONS AND BID CONTRACTS.
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manufacturer by name and then add the apparently saving langu-
age “or equal”.

Invariably the bidding contractor supplies the product men-
tioned by name or otherwise particularly limited by the language
of the specifications, because he will not assume the burden of
bidding on anything else and running the risk of satisfying the
awarding authorities that he is supplying “an equal”. It costs
the contractor nothing, because every other contractor includes
in his bid the merchandise or material identified by name and
apparently the price of the product to all the bidding contractors
is the same.

What this does accomplish therefore is that it permits an award-
ing authority, by restricted specifications, to favor one manufac-
turer or supplier against all other competition in the field and it
constitutes that supplier a monopolist as far as this particular con-
tract is concerned.

It is idle to point out that where one has a monopoly, competi-
tion is stifled and strangled. There is no longer any reason for
the price of the article so specified to be either reasonable or com-
petitive, because the Commonwealth has deprived itself of a com-
petitive price.

In addition thereto, when an awarding authority has the right
in effect to create a monopoly by the language of the specification,
the opportunity for wrongdoing, collusion, and kickbacks is in-
creased.

This type of situation came forcibly to the attention of the
Committee in the case of the aluminum swimming pool which the
Metropolitan District Commission built at Stoneybrook Reservation
in Hyde Park. The specifications in the contract called for an alumi-
num swimming pool that was built by Chester Products Company
or equal. The specifications were piously defended by the Associate
Commissioner and by the consultant because the words “or equal”
gave the bidding contractor an opportunity to supply a pool other
than that manufactured by Chester Products.

It was developed, however, that in fact and in truth the design
of the pool was such that it could be built only by Chester Products,
who owned the dies for the forming of the aluminum and no other
company could build a pool of that design without either getting
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the dies from Chester Products or designing and making their
own dies. This could not have been accomplished in time for the
closing date of the bids.

Therefore, Chester Products Company had an almost exclusive
monopoly on this job. The price of this particular swimming pool
was $79,000 and each contractor who bid specified the Chester
Products Company pool. Without competition, therefore, Chester
Products had a virtual monopoly and the Metropolitan District
Commission was deprived of competitive bidding.

Without too much elaboration, a similar situation presented it-
self to the Committee with reference to the Metropolitan District
Commission sewerage installation at Deer Island, where again a
specific type of engine was stipulated, to wit: the Nordberg Alumi-
num Engine or equal. This involved an expenditure of about three
million dollars for engines and once again it created a monopoly.
There are many engines which will do this work, but when one
specifies the Nordberg Aluminum Engine or equal, since Nordberg
is the only company making an aluminum engine of this type (the
radial type), this type of specification is an absolute monopoly
and it deprives the Metropolitan District Commission of the com-
petitive bidding of competing engine manufacturers.

B. Another evil which has subverted the bidding laws is shown
by the action of the Metropolitan District Commission in the con-
struction of the Rindge Avenue Swimming Pool. In this instance
the consulting engineer was directed to include a special additive
for waterproofing the asphalt around the pool. The additive was
manufactured exclusively by one supplier and any contractor who
bid that contract had to purchase the special additive from that
supplier and the cost was $lB,OOO.

It is apparent, therefore, that every bidder on this contract
would have had to include as an item of his cost the sum of
$lB,OOO for the additive. The successful bidder was permitted to
eliminate the additive and substitute therefor an alternate which
cost $l5OO. The contractor saved $16,500 on this item. That
$16,500 would have made him the high bidder on this job. The
specification for the additive was waived by a responsible super-
visory engineer in the M. D. C.

Under the investigation of this Committee it was established
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that there was no action on the part of the Commissioners of the
Metropolitan District Commission to secure any adjustment on
that specification which was waived. Since then the Commission
is taking some action in that direction. Nevertheless that is not
the evil. The evil is that if a contractor has any knowledge or
reason to believe that a specification will be waived, for whatever
cause or by whatever combination of circumstances, and in that
field the human mind can run wild, he can subvert, undermine
and destroy the entire bidding system of the Commonwealth and
all other responsible contractors who bid in good faith are deprived
of fair and equal opportunity in the competitive field to secure
the award.

The evil, therefore, is two-fold: The Metropolitan District Com-
mission obtains no rebate for waiving its specification and the
contracting industry as a unit has been discriminated against.

C. Another evil which has come to light is the practice engaged
in by the M.D.C. of placing in bid contracts requirements that the
contractor supply items which have not, or at best have only a
transitory relationship to the contract being bid. For instance,
the Rindge Avenue Swimming Pool required the contractor to
supply a trailer and a mathematical calculating machine for which
there was no use at the site. The trailer cost $3,000 and the calcu-
lating machine cost approximately a thousand dollars.

We have been unable to ascertain why this practice is engaged
in and the extent to which it is engaged in. We are unable to under-
stand why extraneous items are required to be supplied by the con-
tractor. If it is for a legitimate purpose, for a legitimate use by the
awarding authority, then the normal purchasing procedures by the
State Purchasing Agent are being circumvented. If it is being done
for some ulterior purpose, the matter is worthy of further inves-
tigation.

D. The Committee’s attention has been called to an evil which
is not easily remedied and that is the matter of large overruns
which were reported by the Auditor in his report. Many items
in a contract are bid on a unit price and with any kind of advance
information that a bid section of the contract is apt to result in
overruns, the bidding contractor can put a large unit price on that
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particular item. When overruns result, obviously the contract speci-
fications contain an estimate of the quantity of a particular item
which is far less than the actual quantity encountered by the con-
tractor in actual operation. Therefore, when the contractor bids
on the lower quantity at a high unit price, he can otherwise adjust
his bid so that he will be the low bidder, knowing full well that
the overrun will turn out to be a profitable item. In actual opera-
tion if an overrun results on a particular item on which the con-
tractor has bid a high unit price, necessarily it turns out to be a
profitable contract. The net result is therefore that a contractor
can deliberately establish a low bid and wind up with a very profit-
able contract, due to overruns at a high unit price.

The remedy in this field is two-fold: The first and obvious one
is more accurate engineering on the part of the awarding authority
so that estimated quantities are closer to actual quantities and
overruns are thus eliminated.

The only other remedy available if a large overrun results is
to compensate the contractor at the bid price on the overrun to
the extent of 25 per cent in excess of the quantity estimated in
the specifications and any overrun in excess thereof to be a subject
of renegotiation between the contractor and the awarding authority.

E. The final evil which has come to the attention of the Com-
mittee is the unauthorized departure from specifications by a
contractor after the contract has been awarded. Obviously any
such departure reduces the operating costs of the contractor and
the Metropolitan District Commission is not getting full value for
their money.

A typical example of this situation is the situation reported
previously as to the Rindge Avenue Swimming Pool. Another
typical example was the maintenance contract of the P. J. Riley
Company, Contract No. 1075, in which P. J. Riley Company omitted
to do approximately $13,000 worth of the work. In neither instance
has any adjustment been awarded to the Metropolitan District
Commission. In each instance the engineer in charge of the work
permitted these omissions to take place.

Obviously if a contractor is to be permitted to omit performance
of some of the specified work, the entire bidding procedure is
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being destroyed. Such conduct is completely incomprehensible, un-
less it can be defined as honest error, mistake or judgment.

Remedy: The Committee believes that this situation, striking
as it does to the validity of competitive bidding procedure, should
be immediately remedied. And we propose that whenever a con-
tractor seeks to omit performance of any of the required work or
fails fully to comply with the specifications of the work required,
the contractor shall notify the engineer in charge of the work.

The engineer in charge of the work shall not be permitted to
waive performance of any of the work unless and until he has
certified in writing:

1. The reasons why the specifications were included in the first
instance and the reason for their elimination or substitution.

2. That the specified work to be omitted does not materially
affect the project as a whole.

3. That work substituted for the work being omitted is com-
pletely satisfactory and of the same cost.

4. That an equitable adjustment has been agreed upon between
the M. D. C. and the contractor.

5. That in his opinion the nonperformance or the substitution,
if substitution is being made, is in the best interests of the con-
tracting authority.

This certificate should be signed under the pains and penalties
of perjury and made a permanent record.

The Committee believes that no responsible engineer will ever
execute such a certificate unless it is completely true.

The Committee further believes that the most effective punish-
ment against a contractor who wilfully and knowingly fails to per-
form a contract for which he is being paid according to the speci-
fications and without having received the waiver by the engineer
previously referred to should be a complete disqualification for
five years from performing a public contract for any agency of
the Commonwealth of Massachusetts, the Metropolitan District
Commission or the Commonwealth of Massachusetts itself.

Although the Committee’s investigation again was not primarily
aimed at the area of consultants, this appears to be a field in

IV. CONSULTANTS.
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which there are abuses and in which public funds are being care-
lessly and wastefully expended.

Consultants are hand-picked by the Commission and each of the
Associate Commissioners has adopted the position that while he
has the right to express an opinion, it is merely in an advisory
capacity and he has no actual authority to control the selection
of a consultant or to negotiate the price for his services.

It does seem that the consultants are not picked upon the basis
of merit or ability. Two instances which came to the attention of
the Committee are in connection with the swimming pool at Rindge
Avenue and the swimming pool at Hyde Park. In each instance
the consultant who was selected never designed a swimming pool
before.

In the instance of the Rindge Avenue Pool a contract for $5,000
was let to a swimming coach as a consultant, who made a pre-
liminary report on the desirable characteristics of a pool. Why
the Commission required any such survey is certainly obscure,
because it had already built several pools and it had had the
operating experience gained for a period of about ten years.

The swimming coach was then used as a dummy in signing
requests for further appropriations for the purposes of preparing
plans and specifications and a thoroughly competent consultant
was then hired by the swimming coach. The appropriation was
thereby increased by $13,000, making a total appropriation of
$lB,OOO.

The Committee deems it unnecessary to again detail the devious,
intriguing and roundabout manner in which this consultant was
employed, but it does demonstrate clearly that the guiding hand
behind the entire transaction was a Mr. Cox, who was interested
through his association with the Commissioner in selling his own
particular products.

When a supervisory, but subordinate, engineer in the Parks De-
partment was asked by the consultant why he was not hired
directly by the Metropolitan District Commission and had to be
hired through a straw, namely, the swimming coach, he was told
in substance that the Commission could no longer hire consultants
directly and they had to be hired through third persons.

The Commissioner gave no satisfactory explanation of why this
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devious and roundabout method was used. In fact, he gave no
explanation.

It is difficult for the Committee to understand why there had
to be a consultant at all when several swimming pools had already
been built by the Metropolitan District Commission and are cer-
tainly to some degree uniform.

Existing plans for other pools could have been easily adapted
to the Rindge Avenue Pool at substantial savings of money. The
simple variant involved was the soil conditions.

It is also difficult to understand why, except for soil conditions,
the Commission has not adopted one standard pool with conse-
quent savings that would result from known building and main-
tenance costs.

The other instance where any details concerning a consultant
came to the attention of the Committee involved the swimming pool
at the Stoneybrook Reservation at Hyde Park. The consultant’s fee
on this contract was 8.3 per cent of a $212,000 contract, or a little
over $17,000. All the consultant did in this case was to utilize the
specifications of the pool furnished to him complete and in detail
by Chester Products Company (Chester Products Company previ-
ously referred to was the manufacturer of the aluminum swimming
pool), and with but minor exceptions and extremely minor ones

copy the specifications of the bathhouse at Everett, the plan for
which was already owned, bought and paid for by the Metropolitan
District Commission.

The Chief Engineer of the consultant testified under oath that
the value of the work performed by the consultant was $3,000,
and for it the Commission has either paid or committed itself to
pay $17,000.

The cost of consultants to the Metropolitan District Commission
has been in the vicinity of a million dollars a year. A rough survey
indicates that in many instances the consultants were completely
unnecessary, but what was more important, the Metropolitan Dis-
trict Commission has been paying for consultants instead of de-
veloping a highly competent, capable engineering staff, which, while
it could not make consultants unnecessary in all cases, could reduce
the cost so drastically that in the long run the M.D.C. would be
better off.
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The Metropolitan District Commission cannot develop an engi-
neering staff of the competency required to eliminate or reduce the
number of consultants used unless it establishes a realistic approach
to salaries and particularly starting salaries which will draw into
the service of the M. D. C. young men who are college trained en-
gineers of ability.

The compensation rate of engineers must be overhauled to make
the jobs attractive to college trained engineers. The M. D. C. should
not be a training place for young men who, if they show any com-
petency, are then hired by private industry. Only a thorough over-
haul of the compensation aspects of Civil Service in these highly
trained fields can produce a solution to the consultant problem.

In the meantime it is recommended that care be exercised to be
certain that:

1. A consultant is actually necessary.
2. No consultant be employed except on a nonpolitical basis.
3. An economic and realistic evaluation of the work actually

done by consultants be made regularly each year.
The Committee received evidence which further casts doubt on

the wisdom of continuing with the employment of consultants in
place of establishing a competent engineering staff.

It appeared that consulting contracts were awarded and then
farmed out by the party to whom the contract was awarded to
engineering firms located in other parts of the country, with the
result that the M.D.C. was being denied the presence in this vicinity
of consultation with the actual consultants. And additional costs
were made necessary by what amounted to a fee-splitting between
the originally awarded recipient of the contract and the ultimate
performer.

This is a bad practice which should be wholeheartedly condemned
and the party to whom a consultant contract is awarded should
either perform it or abandon it and never should he be permitted
to act as a broker in having the work done elsewhere.

The Chief Engineer of the Parks Division testified before this
Committee that if he had an adequate engineering staff he felt
that half of the money spent on consultants could be saved.

V. CONFLICT OF INTEREST.
During the course of the investigation your Committee received
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evidence of shocking conflict of interests. This occurred on the
part of several Commissioners.

Commissioner Maloney, while acting as a Metropolitan District
Commissioner, grossly abused his public trust, using his highly
responsible position for the solicitation of performance bonds by
an insurance agency in which he was a 40 per cent owner, with a
resultant substantial profit to him.

It is to be noted that the only performance bonds with which
the Committee was concerned were those written on contracts for
the Metropolitan District Commission in the period from April,
1959 to August, 1960. The investigation of the Committee did
not go outside of this field.

Commissioner McCarty was the individual owner of a franchise
for the sale and distribution of a highway safety guard rail. The
original franchise was issued in 1955. It ran to him as an indi-
vidual, despite his assertion that it was a corporate franchise. By
its terms it was nonassignable and since it ran to him individually,
never could legally have been assigned to the Charles J. McCarty
Company, which he alleged to be the owner.

During his term as Associate Commissioner the Metropolitan
District Commission bought large quantities of safety guard rail.
In order to avoid the obvious conflict of interest, Commissioner
McCarty alleged that in December of 1958 before his appointment
as a Commissioner he had an oral agreement consummated by a
handshake to sell the franchise to John F. Kennedy & Son for the
price of $75,000. The franchise cost McCarty nothing.

There are no written instruments of any kind to substantiate
the sale. There was no obligation upon Kennedy to pay McCarty,
other than out of the sale of guard rail. It was in effect a condi-
tional sale and McCarty retained title to the franchise until such
time as Kennedy had paid him the whole $75,000.

So irrespective of whether or not the story of the alleged sale
of the franchise by McCarty to Kennedy is believed, McCarty, as
a matter of law, continued to be the individual owner of the fran-
chise at the time he was serving as an Associate Commissioner.

From sales of the guard rail to the M. D. C. during his term he
vas paid by Kennedy on account of said franchise the sum of
$45,000 over a period of approximately eight months. The pay-
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ments were made solely from profits resulting from the sale ot
guard rail, which Kennedy stated to the Committee were in the
vicinity of 60 per cent net profit on every sale.

Commissioner Milton Cook is also involved in a conflict of in-
terest situation, the full facts of which were denied to your Com-
mittee because Chester Products Company refused to come to
Massachusetts and give evidence and because Chester Products
Company put the ban of silence upon Martin Sperber, its counsel
or agent, by invoking the attorney-client privilege of silence.

The essential facts are that Mr. Cook became interested in an
aluminum swimming pool while visiting a recreational exhibit.
This swimming pool was manufactured by Chester Products Com-
pany.

At the same time Commissioner Maloney was interested in the
development of a swimming pool in Hyde Park, which would only
be completed in time for use in 1960 if a metal swimming pool
were used.

It now appears that Chester Products Company was the exhibi-
tor of the aluminum swimming pool which Mr. Cook saw; that
Mr. Cook met and became socially familiar with the head of Chester
Products Company; that he may have in some form in discussing
associations and friends with the head of Chester Products Com-
pany dropped the name of Mr. Martin Sperber, an attorney who
occupies part of the same suite of offices occupied by Mr. Cook.

Mr. Sperber and Mr. Cook are not partners and are not other-
wise associated, except in isolated legal matters.

The head of Chester Products Company came to Massachusetts
and employed Mr. Sperber either as attorney or as agent (which
is very much in doubt). Without the evidence which Mr. Sperber
could give to aid the Committee and without the evidence of Ches-
ter Products Company it is not possible to determine whether he
was employed as attorney or agent.

The Committee is also unable to determine what compensation
was received by Mr. Sperber or what services he has performed
for whatever compensation he received, because of the invocation
of the attorney-client privilege. This ban of silence therefore puts
the relationship between Mr. Sperber and Chester Products Com-
pany, and to some degree with Mr. Cook, very much in the dark.
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It is interesting to observe that at the time Mr. Sperber was
employed by Chester Products Company there was no legal work
pending, nor was there any known legal work in the immediate
future.

The Committee does not believe that Mr. Cook in his capacity
as an Associate Commissioner, upon the evidence submitted to us,
has violated any criminal statute concerning conflict of interest.
But this case should not be permitted to pass without some caustic
reference being made to the impropriety of an Associate Commis-
sioner of the M. D. C. voting and passing upon specifications in a
contract for a swimming pool where he had knowledge that a party
who occupied office space in the same suite with him was either
attorney for the swimming pool manufacturer, at its best, or agent,
at its worst.

The fact is that the records of the M. D. C. do not disclose that
Mr. Cook formally made known any such association at a meeting,
although there is evidence that Mr. Cook outside of the meeting
did talk to other Commissioners and made known Mr. Sperber’s
connection with Chester Products.

It is also interesting to observe that Mr. Cook’s conduct in this
regard took place only after contractors were complaining that
the consultant, Mr. D’Amato, was the agent for Chester Products
Company.

The Committee concludes that Mr. Cook did not act properly
in the discharge of the obligations imposed upon him as a trustee
of the public’s interests and has subjected himself to just criticism.

Your Committee has reluctantly reached the conclusion that
none of the present Metropolitan District Commissioners has fully
performed the duties imposed upon him by his office. The degree
of nonperformance has varied as to each Commissioner.

Commissioner Greenough. The Committee has examined the
last two years of Commissioner Charles W. Greenough’s adminis-
tration as Metropolitan District Commissioner.

While the Committee wishes it to be clearly understood that
Commissioner Greenough has been a completely honest adminis-
trator, it has found in his administration examples of very bad

VI. PERFORMANCE OF DUTY BY THE COMMISSIONERS.
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administration in the area of contracts under a thousand dollars.
Commissioner Greenough was directly responsible for many split

contracts under a thousand dollars and showed on appearance be-
fore the Committee either a complete misunderstanding of the
statute with reference to the splitting of contracts or a completely
wilful violation of it.

As another example of the Commissioner’s bad administrative
procedure, when he found that Representative lannello had written
a letter to the Chief Parks Engineer which was threatening, in-
sulting and abusive, his method of administratively handling the
problem was to get Representative lannello and the Chief of Parks
Engineering, Mr. Fink, together to shake hands and tear up the
letter and forget the matter.

When he was faced with the problem of opening and closing
swimming pools, he gave the P. J. Riley Company what amounted
to a blanket check up to a thousand dollars and naturally they
filled it in for as close to a thousand dollars as the law permitted.

He did not so much as invite one competing proposal from any
other concern. He made no investigation to determine the actual
cost of opening and closing swimming pools and by this neglect
of duty the Metropolitan District Commission is in the position of
having overpaid P. J. Riley Company by many thousands of dollars.

When he had in his possession a report from a privately em-
ployed consultant on the performance of Contract 1074 by P. J.
Riley and Company with its criticism for nonperformance, he did
nothing about it, despite the fact that it called for a return of
$13,000 for work not done.

Although he was receiving periodic reports of contracts under
a thousand dollars, all of which showed sums very close to a thou-
sand dollars as the contract price, he didn’t think it was unusual
and did nothing about it.

Apart from this area of the work of the Commissioner there is
appended to this report a separate report on the operation of the
Metropolitan Boston Arts Center at Soldiers Field Road in Brighton
which discloses that in essence Commissioner Greenough was re-
sponsible for the initiation of this project. As is stated in the
appended report, it was undertaken without proper study, in great
haste, with the consuming desire to have an arts theater open and
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operating in 1959, with consequent excessive costs and waste for
the Metropolitan District Commission.

It must be observed in conclusion that Commissioner Greenough
during all the period covered by this report was either the Metro-
politan District Commissioner or an Associate Commissioner and
he had previous to the period covered by this report been Metro-
politan District Commissioner for many years. During all those
years it appears that the problem of under a thousand dollar con-
tracts was equally abused as in the last two years, that during
all those years not only did Commissioner Greenough do nothing
about them, but he relegated them in cases where no engineering
was required to the administration by police captains in police
districts.

So far as appears, Commissioner Greenough never inspected any
of the under one thousand dollar contracts, nor did the police
captains.

Commissioner Greenough is guilty on all the grounds of criticism
of this type of contract previously enumerated in detail in this re-
port and he did nothing to remedy them.

Commissioner Maloney: Commissioner Maloney, who succeeded
Commissioner Greenough as Metropolitan District Commissioner,
created a worse condition as to under one thousand dollar contracts.

First, he has testified before this Committee that he deliberately
split contracts in certain instances.

Second, he has testified before this Committee that he was solely
responsible for exorbitant prices paid for park benches on the
Sabean contract.

Third, in administering the under a thousand dollar contracts
he delegated their administration to Mr. William Meagher, whom
he added to the department for the ostensible purpose of coordinat-
ing various departments of the M.D.C. with the Construction De-
partment.

The result of this delegation was that in the electrical main-
tenance area Mr. Meagher took some of the work away from New
England Sales & Manufacturing Company, a reputable concern
which had for many years been doing business with the M. D. C.,
and gave it to the Power Electric Company, which seriously over-
charged the M. D. C. for its services.
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In another instance he gave Metropolitan District Commission
work to a 22-year-old nephew, who then sublet the work.

The Committee also has evidence that Mr. Meagher gave M. D. C.
contracts to a painter named Murphy and simultaneously received
from the painter a paid-in-full bill for $4300 for work done at a
building at 983 Commonwealth Avenue, Boston, in which building
your Committee believes Commissioner Maloney has the beneficial
ownership interest.

Mr. Meagher also gave contracts with the M. D. C. to a heating
concern which had done heating work at 983 Commonwealth
Avenue in Boston. It appeared that the heating concern had not
been fully paid for the work done at 983 Commonwealth Avenue,
Boston.

Counsel for the Committee did a great deal of investigation
concerning an easement awarded to Chestnut Hill Towers at
Hammond Pond Parkway. None of the evidence produced by
counsel for the Committee was offered at the public hearings.

The Committee, however, is of the opinion that the highly
suspicious circumstances surrounding the granting of this ease-
ment warrants further investigation by the office of the Attorney
General, and accordingly such records as it has had of testimony
concerning this easement have been turned over to the Attorney
General.

In summary, Commissioner Maloney, while serving as Commis-
sioner of the Metropolitan District Commission, in the opinion of
this Committee has been guilty of nonfeasance in the failure to
properly administer the department in the details noted and has
been guilty of malfeasance in so far as conflict of interest situa-
tion arose in the writing of bonds on Metropolitan District Com-
mission contracts and in his splitting of contracts.

Commissioner Cook: Commissioner Cook has been an alert and
informed member of the Commission, and as a working member
has devoted a great deal of his time to the problems of the Com-
mission and their solution.

The criticism of Commissioner Cook’s conduct as Commissioner
has been dealt with elsewhere and it is not necessary that it be
repeated here, other than to add that he was completely oblivious
to his responsibility on the under one thousand dollar contracts
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and in no sense did he consider himself as an administrator of
the M. D. C., despite the enabling legislation which constituted him
as such.

Commissioner McCarty: The conduct of Commissioner McCarty
has been dealt with fully elsewhere, except that it must be noted
here that Commissioner McCarty did not consider himself an ad-
ministrator of the M. D. C. and made no effort to be one. While he
knew of the under one thousand dollar contracts and something of
their abuse, he did nothing about it.

Commissioner Hill: Commissioner Hill became an Associate
Commissioner in the spring of 1956. He has therefore served as
an Associate Commissioner about four and a half years.

He is a responsible person, occupying in private business life a
position which requires executive and administrative ability of a
high order.

Commissioner Hill testified before the Committee, and obviously
from his testimony he regarded the position of Associate Commis-
sioner as a frustrating one.

As far as contracts under a thousand dollars were concerned, he
testified before the Committee that he assumed no responsibility
for them whatsoever, because they were never submitted to the
Commission. It is apparent that Commissioner Hill did not feel
that he had the right to initiate an investigation into such con-
tracts and he therefore abandoned completely to the Commissioner
the responsibility of such contracts.

As far as the development of the Metropolitan Boston Arts
Center was concerned, he stood one hundred per cent vote to vote
behind Commissioner Greenough, and Commissioner Hill shares
with Commissioner Greenough the responsibility for the haste, the
bad planning and other grounds of criticism that appear in the sep-
arate report on that project.

It is regretted that this criticism must be made, because Com-
missioner Hill is a person of unusual training and ability and he
should certainly have been the one to have initiated some reform
in these areas. He failed to exercise his rights of administration
given to him by virtue of his appointment as an Associate Commis-
sioner and excused himself on the ground that his position gave
him responsibility without authority.
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Commissioner Hill is the one person on this Commission who by
training, education and experience had all of the qualifications nec-
essary to prevent the wrongs that have been recited in this report,
but because of a misconstruction of his position, he did nothing.
Since he believed himself to be powerless, he was in fact powerless.

The Committee believes that great responsibilities lie upon the
shoulders of persons of great ability and that failure to assume
those responsibilities in proportion to their ability warrants serious
criticism. It is upon such citizens as Mr. Hill that the Common-
wealth is entitled to rely and it is sorely to be regretted that he
failed to discharge his responsibilities in accordance with his train-
ing and experience.

Recommendation on Conflict of Interest. The Committee believes
that the present statute in Massachusetts on the subject of conflict
of interest, General Laws, Chapter 268, Section 10, is antiquated,
obsolete, obscure and ineffective. This law was originally enacted
in 1872, amended in 1875, and has now continued unchanged since
that date. In the meantime very great progress has been made in
various parts of this country on the subject of conflict of interest.

The City of New York has undertaken to spell out its conflict of
interest problem in a series of enactments. The City of Philadelphia
has undertaken the solution of the same problem.

In the meantime a study has been made for the purpose of Fed-
eral legislation by a Committee of the Association of the Bar of the
City of New York under the title of Conflict of Interest and Fed-
eral Service. The publisher of this book is the Harvard University
Press and the date of publication is 1960.

The Committee, having studied the problem of conflict of interest
in the Federal Government, prepared after great study a draft of
legislation designed to encourage participation in government of
qualified persons without loss to themselves and at the same time
safeguard the government from the effects of any conflict of
interest.

This Committee and its counsel have carefully examined that
proposed legislation, which is now in the Congress, and have
adapted it to the needs of the Commonwealth of Massachusetts. We
consider that legislation is comprehensive, far-seeing and effectual
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and that it would serve, if enacted, the needs of the Commonwealth
of Massachusetts for many years to come.

We have appended to this report a proposed conflict of interest
statute prepared by counsel to this Committee and his staff and
have adapted it to the needs of the Commonwealth of Massachu-
setts.
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The idea that a Metropolitan District Commission supported
theatre should be constructed on the Charles River came originally
from William Morris Hunt, who communicated with the Metro-
politan District Commissioner, Mr. Charles Greenough, in the sum-
mer of 1958. Hunt had been connected as a leader in the Cam-
bridge Drama Festival, which had been producing and exhibiting
excellent theatre in the Sanders Theatre of Harvard University dur-
ing the summer.

After Hunt brought the idea to the Metropolitan District Com-
mission at the time that it had available to it substantial funds
from two recreation bond issues, the movement broadened and de-
veloped into a concept of an Arts Center, with the resultant organ-
ization of a corporation known as Metropolitan Boston Arts Center,
Incorporated, a Massachusetts charitable corporation, and with the
Cambridge Drama Festival headed by Hunt lost in the shuffle.

Metropolitan Boston Arts Center, Inc., and its moving figures,
who included such well-known Boston people as Perry T. Rathbone,
its president, Ralph Lowell, Nelson W. Aldrich, Jerome M. Rosen-
feld, Mrs. Helen Howes Vosoff, Talcott Miner Banks, Theodore
Chase and others, in November, 1958, after conversations with
Commissioner Charles W. Greenough, wrote a letter dated Novem-
ber 5, 1958, expressing themselves, through Theodore Chase, as:

“A group of persons who would like to see the property belong-
ing to the Commission situated on the Charles River near the
Watertown Bridge in Brighton devoted to use as a center for the
performing and visual arts.”

Mr. Chase in his letter to the Commissioner expressed the view
that the location was ideal for such a project and made reference
to similar projects being conducted in other parts of the country,
including Philadelphia’s theatre in Fairmount Park, San Diego’s
Globe Theatre in Balboa Park, New Jersey’s Central Park Festival,
the theatre at Stratford-on-the-Housatonic in Connecticut, and the
Shakespearean Festival in Stratford, Ontario. His proposal “com-
prehends all that was included in the suggestions put forward by
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the Cambridge Drama Festival and a great deal more. For while
the earlier proposition contemplated simply a summer theatre, the
present scheme encompasses a theatre and gallery suitable for ex-
hibiting all of the visual and performing arts.”

“If the initial season proves a success, the group making this
proposal envisions the construction of further permanent facilities
which would make it possible to provide for longer seasons, broader
scope and permanent exhibition rooms and administrative quarters.
It is hoped that such construction might be financed jointly by the
Metropolitan District Commission and by popular subscription.

“If this preliminary proposal meets with the approval of the Met-
ropolitan District Commission, it will then be in order to work out
an arrangement for the use and operation of the plant and the
maintenance of the Center.”

“The group who would form the corporation considered of para-
mount importance that only productions and artists of outstanding
quality be invited to perform and exhibit, to the end that the high
traditions presently enjoyed by Boston as a center of the cultural
arts will be preserved. While the corporation would expect to es-
tablish admission charges reasonably calculated to meet operating
costs, the Commission might wish to reserve some degree of con-
trol in this respect in order to insure the widest possible use of the
Center.”

“It is hoped that the Commission will approve in principle the
proposal outlined in general terms in this letter, in order that coun-
sel for the group and for the Commission may proceed forthwith
to work out arrangements which will satisfy legal requirements,
and in order that commitments may be made which will insure an
initial season for the summer of 1959.”

The proposed Arts Center incorporated first a theatre for ap-
proximately 2000 patrons, a ticket office, stage-house, tent, roof,
and supports, concrete slab stage, sanitary facilities, temporary
seating, sound, lighting, and ventilating equipment, and site work
within the building estimated to cost $141,900.

Where this group of distinguished Boston citizens obtained the
estimate of $141,900 is not known, but what is known is that from
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this humble start there ultimately developed an investment by the
Commonwealth of approximately four times that figure.

Proposal was also made for an art gallery, the building to have
permanent foundations and floor with materials of temporary qual-
ity for walls and roof; the entire equipment, partitions, lighting and
furniture worth approximately $20,000 would be provided by the
Institute of Contemporary Art.

The estimated cost would be $58,300.
This proposal has now grown into a cost of approximately twice

that figure.
Site work in the theatre and gallery area, not including the

future concession and boat launching, but comprising approach
roads and parking for 290 cars was estimated to cost $138,000.

It is impossible, because of the complexity of the contracts of the
Metropolitan District Commission, to determine whether this is a
separate item or whether it is included in the prior item. And
after great difficulty this Committee has been unable to break down
the cost of this project, but must treat it in its entirety. If, there-
fore, the figure of $141,900 and the figure of $138,000 are to be
added together, the total being $279,900, then we would have to
conclude that the total cost for which the Commonwealth ulti-
mately became committed is about 2y2 times that figure.

From these humble estimates meetings were then held with the
Metropolitan District Commissioner and ultimately a public hear-
ing was held by the Commissioner, the outgrowth of which was a
commitment by the Metropolitan District Commission to engage
in the building of a so-called festival-type theatre, usable only dur-
ing the summer months, and attached to it a temporary art gallery
would be built, convertible into a permanent art gallery.

The manner in which this project grew is shown by subsequent
figures of the Commissioner, Mr. Greenough, in which he listed in
his own handwriting the Arts Center site as costing $117,000, the
theatre and its site, $235,000, the gallery—meaning the art gallery

$63,000, and other adjacent sites, $122,000, or a total of $537,000.
From this figure he deducted items which he felt it was unneces-

sary to build immediately, totalling $125,000, and concluded with
a figure of $412,000.
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These figures he then further revised in his own handwriting,
setting forth the cost of the site initially to be $138,000, the theatre
$142,000, and the gallery $58,000, a total of $338,000.

This figure was not to include the boat landing and concession
building, but was to include parking for 290 cars and landscaping.

From here in, again with Commissioner Greenough as the spear-
head, many leading Boston citizens pressured the Commission to
proceed with this project—among them being John A. Volpe, presi-
dent of the Greater Boston Chamber of Commerce, leading figures
in the Greater Boston business world and in the academic world,
none of whom had actually taken the time to determine the reason-
ably foreseeable cost of the project.

At a meeting of the Commission held on February 12, 1959, de-
spite the figures previously quoted, it was voted to expend an
AMOUNT NOT TO EXCEED $245,000 for the entire project. This
amount was to include an item of $50,000 for an art gallery, and a
theatre within the Center at a cost not to exceed $134,000.

No figure found in the records of the Commission justifies an es-
timate of $134,000 for the cost of a theatre. Again for the pur-
poses of ready reference the figures that appear in the records of
the commission are:

For the theatre $141,900.

For the theatre site and gallery area for site work: $138,000.
For the art gallery, $58,300.
Previous estimates in handwriting from the Commissioner’s file

were:
Theatre: $235,000.
Art gallery, $63,000.
Site of the Arts Center: $117,000.
And site (Other), $122,000.
With a third set of figures marked:
Site: $138,000.
Theatre; $142,000.
Gallery: $58,000.
Whether the Metropolitan District Commission ever had before
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it the figures which are here quoted, the members of this Com-
mittee do not know.

In the light of these figures, however, a vote of the Commission
was taken on February 12, 1959, in which, both as to the entire
project and as to the art gallery and theatre combined, the language
is used:

“Voted to expend an amount not to exceed.”
At the present time the theatre, the art gallery, landscaping of

the site of the theatre and the art gallery and landscaping an area
adjacent to the theatre, represented by contracts 1125, 1126, 1132,
and 1141, total $553,959.32, and there has been expended in addi-
tion thereto in 1960 the approximate amount of $85,000.

The project therefore embarked upon by the Commission, which
was not to exceed $245,000”, has now exceeded $643,000.

Naturally, when actual figures of costs exceed so far the esti-
mated costs of a project, investigation is warranted to determine
the cause.

The cause in this instance was bad planning.
From the moment that the lease was signed, eliminating the time

spent hearing objectors to the proposed lease at a public hearing,
Commissioner Greenough embarked upon a hasty, poorly planned
development of this project designed only to produce a theatre in
the 1959 season. To that end he was persuaded to include in the
construction costs of this theatre, and he in turn persuaded the
Commission to include, such items as riprapping the shore of the
Charles and building a boat landing, which it turns out accommo-
dates fewer than a hundred people on a fair, warm night at a cost
of approximately $30,000, and the construction of a moat around
the theatre “island”, the approximate cost of which the Committee
is unable to determine, because the costs involving this part of the
site preparation are not sufficiently segregated. And the Commit-
tee even found that the Commission considered installing a means
of inducing an artificial current flow through the moat.

But now the Commonwealth owns upon this site a purely sum-
mer theatre, usable for no more than twelve weeks a year, entirely
an open-weather theatre, difficult to convert to any permanent type
of building, and the site adjacent thereto at a cost far, far in excess



1960.] SENATE —No. 755. 55

of the costs originally represented to the Metropolitan District
Commission by the Commissioner.

When this project was put out for competitive bids, the bids
which were received were as follows:

M. Solimando, Inc., $214,613.75.
F. E. Daddario Corporation, $229,364.60.
A. Singarella Company, $232,949.10.
Caputo Construction, Inc., $239,124.15.
These bids were received as noted on March 12th, 1959 and as of

that date, it must have been perfectly apparent to the Commis-
sioner and to the members of the Commission that if this was the
anticipated cost of constructing the summer tent theatre, then the
vote of the Commission limiting the cost of the theatre to a cost
“not to exceed $134,000” was a completely unrealistic vote.

In place of recognizing that the costs of this project were going
to be far more than originally represented to the Commission, the
Commission then voted to accept the lowest bid, that of M. Soli-
mando, Inc., of $214,613.75, with the restriction that;

“It is understood between the parties that the maximum lia-
bility authorized to be incurred under this contract do not and
shall not exceed $163,500.”

The idea back of this vote was that the architect would revise
the quantities of work to be done so as to fall within the $163,500
limit and as later appears, the work which could not be done within
that figure was to have been accomplished by awarding separate
contracts for parts of the original project.

By the process, however, of adding extra work to the $163,500
figure, the ultimate figure on this contract, No. 1125, was not the
$214,613.75 bid by M. Solimando, Inc., but $260,658.87.

To any citizens of this Commonwealth, who at this stage of the
report are thoroughly shocked by the incompetence of the Com-
missioner and his Associates in handling this project, the Commit-
tee recommends that they withhold their explosion until the full
disclosure of the costs is made.

In viewing this area it must be remembered that it is impossible
to determine exactly what site work is essential for the summer
theatre and the Arts Center as distinguished from the question of
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what site work would be necessary in the development of the area
generally.

Although the Committee recognizes that Commissioner Green-
ough attempts to break down the expenditure of $640,000-odd and
to claim a large part of this money was for the development of site
work generally and not particularly connected with the theatre,
the examination of his breakdown will speedily disclose that almost
every bit of it is development for the theatre and art gallery pur-
poses.

In the background of this picture of muddled thinking and poor
planning is a more important one. When this entire project was
under consideration in November, 1958, in a letter written to Har-
vey E. Weir, who is the counsel to the Metropolitan District Com-
mission, two matters were raised which bear importantly upon sub-
sequent developments.

Mr. Chase writes in that letter:
“I have discussed with some of my clients, and with the

Commissioner, the very important question which you raised
at our conference as to whether or not we should at the outset
plan for permanent father than temporary facilities. There
were various considerations in favor of temporary facilities
which had not occurred to me when we talked, but the short
answer to the problem, according to the Commissioner, is
simply that the Metropolitan District Commission does not
presently have sufficient funds available to construct perma-
nent facilities at this time. In any event, lam assured that,
if the facilities are later made permanent, very little will be
lost by reason of the fact that only temporary facilities are
constructed at the outset.”

This portion of Mr. Chase’s letter must be remembered through-
out this report, and particularly when it will later be pointed out
that at this present date the Metropolitan District Commission has
a temporary facility which within a few short years must be re-
canvassed and reroofed, and which is settling at a very rapid rate,
having not yet shown any signs that its total settlement has been
reached and, second, that the cost of converting the present facil-
ity to a permanent theatre building will be in excess of a million
and a quarter dollars.
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It must be remembered that the bond issues from which this
money was to be expended were recreation bond issues. It must
be further remembered that a substantial part of the money to be
expended in the development of this theatre and Arts Center was
to be expended for site development on such matters as a parking
lot, the building of an island, the creation of a moat, rip-rapping
of the shore, and building of a boat landing.

There are obviously those who would raise serious question as to
whether such expenditures came within the realm of recreation. It
also becomes a serious question when attendance at the facility
is charged for at a rate that exceeds the price of admission at the
conventional theatres. Serious question is raised because the avail-
ability of this recreation if it be recreation is limited to those
who can afford to pay the prices of admission.

It is in these circumstances and with these questions in mind that
Mr. Theodore Chase lists a second issue in the letter of November
21,1958:

“I hope very much that you will be able to persuade the
Commissioner that it will not be necessary to incur the trouble
and delay incident to obtaining an opinion from the Attorney
General’s office on this subject. I would suggest, at least so
far as the validity of the proposed lease is concerned, that an
unfavorable opinion might cast doubt on the validity of many
other similar agreements which are already in effect between
the MDC and other organizations.”

The Committee is unable to find that the Metropolitan District
Commission ever sought an opinion from the Attorney General on
the legality of its lease to MeBAC or on the legality of MeßAC’s
lease to Cambridge Drama Festival, or the legality of MeßAC’s
lease to the Institute of Contemporary Art, or in turn upon the
legality of the Commission’s lease for a long term of years to the
Institute of Contemporary Art.

One of the basic questions posed by this investigation is whether
the lease to MeBAC, and in turn the Commission’s lease to the In-
stitute of Contemporary Art are legally binding upon the Metro-
politan District Commission, and the Committee recommends that
the opinion of the Attorney General be obtained upon these points.
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It is in these circumstances, under the leadership of Commis-
sioner Greenough, that the Metropolitan District Commission com-
mitted itself to the expenditure of over $640,000 in the development
of the Metropolitan Boston Arts Center.

The reasons why the cost so greatly exceeded the original es-
timates are:

First, the original estimates were not based on sound engineer-
ing costs.

Second, the Committee believes that at the time the original con-
tracts were entered into for the building of the theatre in the Arts
Center, the known costs were far greater than the amount com-
mitted, but once that amount was committed to construction by the
MDC, it was impossible to withdraw from the construction and,
accordingly, the true costs of construction necessarily had to be
paid.

The true costs of construction were increased by bad planning
upon the part of the Commission acting under the Commissioner,
by the fact that the project was being constructed in great haste
and some of the work was being done on an overtime basis, by the
fact that the project was being constructed on the basis of spend-
ing all the Commonwealth’s money necessary to give it such frills
as the moat around the island upon which the theatre is built and
the construction of the boat landing, neither one of which by any
stretch of the imagination was an essential ingredient of this com-
mitment, by the fact that extensive parking facilities were con-
structed and extensive landscaping of the entire area done.

The Committee expresses the opinion that much of this expendi-
ture was not a proper expenditure from a bond issue for recreation
purposes. The Committee wishes, however, to make it clear that
it is of the opinion that the construction of the theatre itself and
the adjacent parking area were proper expenditures from a rec-
reation bond issue, subject, of course, to the opinion of the Attor-
ney General.

At the present time we have the project. It is the considered
judgment of this Committee that the project lies within the realm
of recreation, although it is doubtful, if the Legislature had ever
been informed that recreation funds were to be expended on this
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project to this extent, that the Legislature would ever have ap-
proved such expenditures.

We believe it to be recreation, because recreation is a broad term
which encompasses on one hand swimming pools and skating rinks,
beaches, and ski tows, and, on the other hand, leaves a large seg-
ment of the people without that which is equally recreation to
them, namely, the performing and visual arts.

There are, however, many significant points about the basic
lease from the Commonwealth, dated January 29, 1959, for a term
of three years to the Metropolitan Boston Arts Center, Inc.

First, the rental is for one dollar per year. This, of course, is not
the true rental, because the Metropolitan District Commission must
maintain and repair the structure and this necessarily involves put-
ting up and taking down each year the roof and the canvas that
surrounds the theatre. This has proven to be an expensive under-
taking, and the maintenance of the grounds, the policing of the
parking space, and similar items also have added to the expense.

Consequently, the lease yielding one dollar per year is in every
respect a fiction and the project actually costs the Metropolitan
District Commission many thousands of dollars each year.

Second, the lease provides for charges for admission in accord-
ance with a schedule of admission charges established from time to
time by the lessee. These admission charges, while undoubtedly
necessary to obtain the kind of theatre entertainment which is pre-
sented, are nevertheless beyond the ability to pay of the over-
whelmingly large proportion of the citizenry of the Metropolitan
District.

It therefore becomes limited to the use of a very few people and
this raises serious problems.

Third, another important consideration is that the lease provides
in paragraph I that:

“The lessee will cause the presentation of dramatic perform-
ances and exhibitions of the visual arts for a period of at least
ten weeks during the summer of 1959 and will cause like
presentations to be conducted in succeeding seasons during the
term of this lease.”

The fact of the matter is that in the current year of 1960 the
lessee has not complied with this basic provision of this lease, and
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there has not been presentation of dramatic performances and ex-
hibitions of the visual arts for a period of ten weeks. The Com-
mittee therefore believes and commends to the Attorney General
and to the Metropolitan District Commission its belief that the
basic lease between the Metropolitan District Commission and Met-
ropolitan Boston Arts Center, Inc., has been breached.

This observation is important to keep in consideration with rela-
tion to the remaining things to be considered.

Another problem which has presented itself is concerned with the
bad design of the roof of this so-called festival theatre.

As early as August 3, 1959, the Commission, under Commissioner
John E. Maloney, had determined that the inflated roof had created
a problem by expanding its diameter 14 feet over the original
figures and the Commission had been put to “tremendous expense”
to partially rectify the errors in computation made in its design.

This problem remains uncorrected as of this date and the condi-
tion of the roof is such that it is doubtful if it will last longer than
two more years. The condition of the canvas is such that it cannot
be used next year.

Again, as early as August, 1959, complaints were received from
the Metropolitan Boston Arts Center concerning the land settling
around the grade beams of the theatre. This resulted in the de-
velopment of a hump between the steel columns of the theatre
where general settlement had left the grade beams elevated above
the general level two inches or more. That settlement, according
to the engineers of the Metropolitan District Commission, will prob-
ably continue and no treatment of it is advised until this movement
has stopped. When it has stopped, there will be additional expense
in adjusting to the permanent levels which will be reached after
settlement.

As of this time, therefore, the Commission is in possession of a
building and the adjacent landscaping and parking space at a cost
of approximately $640,000, based upon a lease which it entered
into with the Metropolitan Boston Arts Center, which lease has
probably been breached as of this time.

It must face the problem of reconsidering the relationship of
publicly owned property of the Metropolitan District Commission
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to the Metropolitan Boston Arts Center.
So it is perhaps well to briefly consider that problem.
The Metropolitan Boston Arts Center is undoubtedly fairly rep-

resentative of the visual and performing arts; it is undoubtedly
fairly representative of one segment of the community, but it is not
representative of the people of the Metropolitan District Commis-
sion who are in effect subsidizing its operations at the Arts Center.

The Committee feels that a substantial proportion of the Board
of Directors of the Metropolitan Boston Arts Center should be made
up of citizens of the Metropolitan District, who are vitally inter-
ested in the manner in which its subsidy is used, if the Metropolitan
Boston Arts Center is to continue as the lessee of this property.

It is the conclusion of the Committee, therefore, that this project
was entered into without proper study, with no adequate knowledge
of the problems that would result if the Commission committed
itself to the creation of the Metropolitan Boston Arts Center on the
River, that there is not sufficient financial stability behind the
lessee or behind the sublessee of the lessee, in that their continued
existence is consistently dependent upon public support through
contributions annually.

The Committee is also of the opinion that it was extremely im-
provident on the part of the Metropolitan District Commission to
permit the commitment, if legal, by lease to the Institute of Con-
temporary Art of a part of this land for a very long period of years.
In the final analysis this is public land and in the event of the fail-
ure of MeBAC, or in the event of a termination of the lease to
Metropolitan Boston Arts Center, the Commission finds itself com-
mitted to the Institute of Contemporary Art for a long term of
years as to a central part of the land in question, which will effec-
tively bar its development for other purposes.

One of the matters remaining for discussion is the question of
the wisdom of further committing public funds from recreation
bond issues to changing the theatre structure from its festival type
summer theatre, usable only for about three months in the sum-
mertime, to a permanent building.

The Committee has concluded that in the light of the financial
stability of the present lessee, and based upon the performance of
its sublessee, Cambridge Drama Festival, thus far, it would be
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grossly improvident to commit to this project the additional sums
necessary, estimated to be in the vicinity of one and a quarter mil-
lion dollars, to convert this theatre to a year-round building.

The Committee hopes, however, that sufficient reformation can
be accomplished in the relationship of the Metropolitan District
Commission to the handling of this project to warrant the Metro-
politan District Commission in viewing this first cultural develop-
ment subsidized by public funds entirely differently. If it develops
that some of the ills, if not all of them, inherent in the present sit-
uation are corrected, then the Committee does not take a firm and
definite position that the further development of the project with
the aid of government funds is improvident.

Since the proposals of the Metropolitan Boston Arts Center, Inc.,
include further development of this area, with a possible construc-
tion of an opera house with some form of public support as well as
private funds, we would insist that such further development be
fully investigated on the subject of the desirability of committing
this land to that purpose, and particularly on the number of weeks
each year that an opera house could be profitably operated or even
operated with a subsidy from private contributions in this location,
and that any action with reference to an opera house take place
only after the most careful examination and adequate guarantees
by the interested parties to the Commonwealth against loss.

It would be most unfortunate if, in addition to being in the posi-
tion that the Metropolitan District Commission now is with ref-
erence to the theatre, it added to that problem the problem of an
opera house without adequate planning and future use planning.

In conclusion of this segment of the report the Committee views
the project of an art center on the Charles as probably within the
field of recreation and as a brave, noble, forward movement in the
cultural activity of Greater Boston.

The Committee deems it, however, to be tragic that those who
espoused such an excellent proposal were unwilling to await proper
planning, adequate financing, and the other elements necessary to
make this a successful undertaking, for truly this was the stepping
stone to the further cultural developments which would be most
welcome in the Metropolitan community and add so greatly to the
cultural traditions of Boston.
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No better description of the theatre building could be given than
that given by the Metropolitan Boston Arts Center itself. It is not
a conventional theatre. The Metropolitan Boston Arts Center de-
scribes it in these words:

“Structurally, this theatre is perhaps the only one of its kind
in the world. Never before has a roof been so designed; never
before has a stage and its auditorium been so conceived in re-
lation one to the other. Built on a man-made island formed
by the ingenious entrenchment of a placid moat and buttressed
at one side by an artificially-raised terrace (much in the man-
ner of the natural ones of the ancient Greek Theatre) this
modern theatre must stand as a challenge to the future. The
frame for the roof of the theatre is a large ‘compression ring’
fastened at intervals to upright steel columns ranging in height
from 30 to 45 feet. The roof itself is perhaps the most revolu-
tionary departure from the norm of which this theatre can
boast.”

The Metropolitan Boston Arts Center has in no way overstated
the uniqueness of the theatre. It is its very uniqueness in design
and the lack of historical use of such a structure that presents one
of the problems to this Committee.

That public funds should have been invested in a structure so
radical in design and usable only a few weeks in the summertime
is bothersome to this Committee to a high degree.

The Metropolitan Boston Arts Center, Inc. also makes the pre-
diction :

“Ultimately the theatre now suitable for summer productions
will be converted into a permanent building for year-round
use.”

The Committee has already made the observations which it
wishes to as to the expense of such a conversion.

The Cambridge Drama Festival, Inc., acting through William
Morris Hunt, hereinafter referred to as C.D.F., was the original
source of the proposal first brought to the M.D.C. in the summer
of 1958 relative to a theatre on the Charles and thereafter C.D.F.
spearheaded the whole movement that broadened out and devel-
oped into the conception of an Arts Center and resulted in the or-

THE THEATRE
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ganization of MeBAC and the construction of the theatre building,
which has been referred to.

MeBAC, being gratefully conscious of these antecedents, and we
assume being convinced of the superiority of C.D.F.’s qualifications
and experience, immediately after receiving its lease from the Met-
ropolitan District Commission, designated C.D.F. as the agency to
be chosen for discharging the obligations to be assumed by MeBAC
with respect to the performing arts and thereafter MeBAC, by a
formal vote taken April 6, 1959, and an instrument dated June 3,
1959 authorized C.D.F. to use and occupy the building when ready
and to produce and present therein a ten weeks’ season of so-called
“summer festival” type theatre.

Pursuant to this authorization C.D.F. went ahead with the proj-
ect. The theatre was not ready for occupancy as a structurally
complete theatre when C.D.F. undertook to present its first produc-
tions, and William Morris Hunt, individually, put into this project
$27,000 of his own money in the form of loans during the 1959
season, in order to put the theatre in operating condition for C.D.F.
And again in 1960 he repeated the process to the extent of $22,000,
of which only $lO,OOO has been repaid.

Of the initial loan of $27,000, $14,327 was expended by C.D.F.
in 1959, largely for items necessary to complete and commission
the theatre, so that the opening could take place on schedule, and
in 1960 it was necessary for the M.D.C. to spend an additional
$85,000 to complete such absolute essentials as the back stage-house
and the acoustic and sound systems.

Of the $49,000 advanced as aforesaid by Hunt, the balance due
Hunt on the books of C.D.F. on August 25, 1960 was $39,000, and
for all practical purposes this $39,000 must be viewed as a contri-
bution or subsidy, because the possibility of its ever being repaid
is so remote as to be practically non-existent. So viewed, Hunt’s
$39,000, covering two seasons at approximately $19,500 a season,
practically matched MeßAC’s contribution amounting to a promise
of $50,000 for two years, but of which only $40,000, or about
$20,000 a season has actually been paid at this writing.

The Committee, therefore, wishes to accord to William Morris
Hunt not only its praise for the undertaking of the theatre aspects
of the Metropolitan Boston Arts Center through the Cambridge
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Drama Festival, but also for the fact that he has personally made,
in addition to his other great contributions of talent, a substantial
financial contribution greater than any other-single individual to
the success of the theatre on the Charles.

In the first year of operation, 1959, the kind of theatrical fare
offered by the Cambridge Drama Festival is exactly the kind that
was proposed when it was urged upon the Commission in the fol-
lowing language:

“We mean productions especially designed and assembled for
Boston, we mean plays of the highest caliber acted by profes-
sional companies supporting stars of international renown;
we mean plays interpreted by the leading directors of the day.”

The productions met the high standards of the original proposal.
The boxoffice figures for the three attractions produced in 1959

showed an attendance of approximately 80,000 persons and gross
receipts of approximately $214,000. It is important to note that
these figures bettered the first season figures of the successful
Stratford prototypes at Ontario and Connecticut. The critical press
and other professionals were enthusiastic, and except for fault-
finding about acoustics and other matters concerning the house
itself, their acclaim was unstinted.

The 1959 season was admittedly a success as an experiment in
festival type theatre and constituted a brave and noble, substantial,
forward step towards proving the case for permanent facilities.

Unfortunately, the 1960 season did not carry on the high tradi-
tions of the 1959 season. Of the three attractions presented in seven
and a half weeks, the first accounted for three weeks or twenty-
three performances; the third accounted for one week or six per-
formances; and the second attraction accounted for three and a half
weeks or twenty-four performances. The first and third were not
productions of Cambridge Drama Festival and only the second was
a production of the Cambridge Drama Festival.

The first attraction, a production of off-Broadway’s Phoenix
Theatre, met the standards for subject matter only.

The third attraction, a French import, was theatre of high but
special caliber. It did not meet MeßAC’s standard as to subject
matter and its presentation by C.D.F. came dangerously close to
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infringing on the area supposedly reserved to the commercial
theatre.

The second attraction was a jerry-built musical which, starting
from zero, was conceived, designed and thrown together, book and
score, in desperate haste, all in a period of less than thirty days. It
met neither MeßAC’s standards as to subject matter, nor Cam-
bridge Drama Festival’s production standards, but it had entertain-
ment value and was well received by the public.

It is estimated that the boxoffice receipts for 1960 will gross
about $160,000, and it is expected that the final audience in dollar
figures will, per performance, average somewhat better than the
1959 season.

Regarded as a further experiment in the festival type theatre,
the 1960 season must be adjudged a failure and a backward step
in the matter of proving the case for permanent facilities.

The underlying reasons accounting for the differences in the pro-
gramming or quality of the theatrical fare offered by the two sea-
sons are to be found not in any changes in the standards or policies
or objectives, but in the simple fact that preparations for the 1960
season could not get started early enough.

It is generally conceded that putting together a festival season
scheduled to open in July requires planning and preparation and
programming to begin the previous September. The problem here
is similar to assembling an all-star team of football or baseball pro-
fessionals for a series of post-season games. It is strictly an off-
season sort of thing and requires a tremendous amount of advanced
planning. It is necessary, for example, to catch Actor A and Di-
rector B in a mood to give up their holidays and accept the pros-
pect and challenge of being able to work together or on a particular
script or with a particular playwright, and there are a thousand
and one details that must be attended to.

Letting things go until the last minute makes this kind of plan-
ning impossible and this is exactly what MeBAC did, because Cam-
bridge Drama Festival not only had no assurance at the comple-
tion of the 1959 season that it would be designated to carry on for
1960, it never got a firm go-ahead for the 1960 season until on or
about May 18th or six and a half weeks in advance of the opening,
which took place on July sth.
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Under the circumstances, and because of the delay, Cambridge
Drama Festival never had a ghost of a chance to put together a
festival season or to meet the high standards of quality established
in the 1959 season.

The 1960 season represented an extraordinary accomplishment
for Cambridge Drama Festival. It not only saved MeBAC from los-
ing the season by default but provided a program which was at
least equal, if not superior, to what is generally found in nonfestival
summer theatres.

The delay in giving the Cambridge Drama Festival the go-ahead
for the 1960 season was not the fault in the opinion of the Commit-
tee of the Cambridge Drama Festival. The Cambridge Drama Fes-
tival incurred a deficit in 1959, generally agreed to be not in excess
of $24,200, but this deficit produced much disagreement between
MeBAC and Cambridge Drama Festival.

Deficits of this kind are inherent in this kind of operation. They
are particularly impossible to avoid in the early seasons of a
theatre breaking into production in big league fashion, because
production costs will always be disproportionately high in relation
to the duration of the run, which, because it is an off-season ven-
ture, will be of comparatively short duration, and again because in
terms of “return on investment”, this kind of operation is a banker’s
nightmare and will also show red, inasmuch as it is economically
impossible to amortize the expense of a production which is de-
signed to run for only two or three weeks, and for which there is
no accounting principle or other formula under which deficits may
be “written off”.

The inevitability of deficits was well known to MeBAC, which
from the very beginning took the public position that in terms of
cultural and educational benefits and community enhancement the
“returns” from this type of operation are so large and the potential
so vast that, as a public interest, the festival type theatre should be
produced even though its financial success was in doubt.

Likewise the necessity for subsidies was well known to MeBAC,
which publicly proclaimed that box-office receipts derived from
public attendance cannot support such a theatre any more than
payments by patients can support a hospital or tuition fees can sup-
port a college.
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In view of the foregoing it is unfortunate that when MeBAC got
around to making provisions for a subsidy, it wrote the matter up
in the form of a covenant whereby MeBAC undertook not to finance
presentations of C. D. F. in the theatre, but merely to reimburse it
in the amount of $24,200. for deficits incurred by reason of such
presentations.

Apart from the questions of context, an agreement to reimburse
rather than to aid in financing would be an inappropriate and
illusory form of subsidy for a short term, non-commercial, and
deficit-doomed enterprise such as C. D. F. was undertaking in be-
half of MeBAC.

Obviously C. D. F. could not operate on a shoestring and would
need working capital to maintain solvency and get started. It is to
be noted that MeBAC did not give C. D. F. the same sort of sub-
lease it gave to the Institute of Contemporary Art, which was sub-
stantially co-extensive with the main lease from M. D. C. to MEBAC.
Cambridge Drama Festival was given in effect a use and occupancy
permit for a period of three months, date 6/3/59 and obviously ex-
piring on 9/3/59. This does not make for long-range planning and
does not indicate any stability to the professional actors and
actresses and directors with whom C. D. F. must deal. This use and
occupancy permit, referred to as a lease, provided in effect that the
net profit should be paid over on or before December Ist or within
60 days of the end of the season and that C. D. F.’s books and rec-
ords pertaining to revenues, expenses, and net profits would be sub-
ject to inspection.

Such an agreement is pregnant with conflicts of interests and is
slanted in favor of the principal and it is inherently unworkable.
The real point is that no true subsidy is provided by the agreement
and it confers upon the lessor an unfair opportunity to harass the
lessee and results in haggling and wrangling over money matters
and expenses and delays settlement of the amount payable to the
lessor, all to the distraction of the autonomy and the artistic well-
being of the producing company, C. D. F.

Unfortunately, as was to be expected, the inevitable happened,
and from October 1, 1959, to on or about May 18, 1960, MeBAC
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and C. D. F. were constantly wrangling about the size of the 1959
deficit and the amount to be paid as a reimbursement for 1959, with
neither of them particularly concerned about the fact that the Met-
ropolitan District Commission had made an investment of $650,000
in this venture, plus its land. As always happens, the area of dis-
pute enlarged and there was added to it what was to be done about
the kind and amount of the subsidy payable for 1960 and whether
it should be payable in advance or by way of reimbursement and
whether it should be $24,200, the amount of the 1959 deficit, more,
or less.

It is unimportant to recount the various arguments of C. D. F.
and MeBAC. It follows, however, that these arguments were the
cause of the delays which prevented preparations for the 1960 sea-
son from getting started early enough, and which precluded any
possibility of a successful 1960 season.

We attribute this responsibility to MeBAC, and we do not see any
justifying or extenuating circumstances.

Out of it, however, comes the necessity of establishing clearly the
principle that Cambridge Drama Festival must enjoy the same
autonomy conceded to the Institute of Contemporary Art and that
it be assured its financial independence by an adequate subsidy pay-
able without restriction and that never again should we be faced
with a wasted season in a successful experiment, such as took place
in 1960.

On its record to date, Cambridge Drama Festival has earned and
is entitled to another chance to prove the case for permanent facil-
ities on the Charles and in pursuit of such end either Cambridge
Drama Festival should raise by public subscription the amount
necessary to provide the subsidy to produce a successful operation,
or, in the opinion of this Committee, it is not beyond the realm of
possibility that the Metropolitan District Commission should con-
sider a subsidy payable to the Cambridge Drama Festival for the
successful operation of its theatre. The precedent for a direct sub-
sidy from M. D. C. can be found in the $50,000 annually contributed
to the so-called Museum of Science, also located on MDC property
on the Charles, and in this connection attention is directed to the
analogy, in so far as recreational and educational benefits are con-
cerned, between productions of C. D. F. in the field of theatre arts
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and productions of the Museum in the field of natural history, as
the same are presented to their respective public by the institutions
aforesaid. Concededly the precedent is not foursquare, nor is the
analogy perfect, but the underlying principle is constant and applies
with equal cogency to arts as well as sciences.

The point that seems to have been overlooked by MeBAC is that
the festival theatre on the Charles is no less a people’s theatre than
the Science Museum on the Charles is a people’s museum. Its ap-
peal is not necessarily, as the State Auditor charged, directed to
only a certain segment of the population. On the contrary, its ap-
peal is directed to all kinds of people from all kinds of places, and
from all walks of life. It is the history and characteristic of this
kind of theatre that though situated out of the center of popula-
tion of a large metropolitan city, if the productions are good, the
public will beat a path to its door.

From the foregoing it is clear that the Metropolitan District
Commission cannot afford to wait each year for the disagreement
or wrangling of the Metropolitan Boston Arts Center and its lessee,
Cambridge Drama Festival, to be settled. The interest of the pub-
lic is so paramount that the Metropolitan District Commission must
immediately undertake a different relationship to MeBAC and to
Cambridge Drama Festival thanpresently exists.

The Commonwealth’s first experiment in extensive public subsidy
of the performing arts should not be sabotaged for petty reasons.
The obvious solution of this problem is for the M. D. C. to termi-
nate its lease with MeBAC, so far as the theatre is concerned, as it
may well do, since we believe that lease to have been breached, and
to execute a lease of the theatre to Cambridge Drama Festival for
the next season and do it now.

We also believe that MeBAC has a correct place in this Metro-
politan Boston Arts Center. Its place is not to overlord and super-
vise the minor details of Cambridge Drama Festival or of the In-
stitute of Contemporary Art. Members from Cambridge Drama
Festival and members from the Institute of Contemporary Art
should obviously be participating directors in MeBAC with such
other directors representing the public as MeßAC’s Board of Direc-
tors may desire. This will be a far more harmonious and success-
ful operation.
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This is exactly what is contemplated in New York’s Lincoln
Center for the Performing Arts.

In our opinion if Cambridge Drama Festival enjoys the same
amount and degree of independence in its field as the Institute of
Contemporary Art has been accorded in its, there will be a far
greater likelihood of success.

We also believe that there is a proper place for Metropolitan Bos-
ton Arts Center, Inc. It should be the coordinator, in effect, the
overall supervisor of the development of this Center. Perhaps this
is as good a time as any to point out that despite all of the disagree-
ment between MeBAC and Cambridge Drama Festival, the fact is
that there is really no Arts Center on the Charles, in the true sense
of the word. Just as one chain store supermarket and one dry-
cleaning establishment do not constitute a shopping center, by the
same token, one modest structure, usable only as an ultramodern
art gallery, plus one tintype theatre, usable only in the summer, is
a far cry from the concept of an arts center, such as is being con-
sidered in New York, as the Lincoln Center for the Performing
Arts.

However, the so-called Center on the Charles has one advantage,
in that the local gallery and theatre are realities and are usable and
have been used for two successive years. It therefore behooves all
of the interested parties to set up workable arrangements, as free
as possible from friction, and to devote surplus time, energy and
money to further development of the Arts Center on the Charles.

For example, let us begin by dropping the name Cambridge
Drama Festival, in so far as the Theatre on the Charles is con-
cerned, and instead substitute the name Charles River Drama
Festival. This is a practical suggestion that eliminates some of the
confusion inherent in the use of the name Cambridge.

Finally, on this subject our attention has been called to an insti-
tution known as the Massachusetts College of Art. This institution,
located in the city of Boston next door to the Beth Israel Hospital
on Brookline Avenue, is under the State Board of Education
and is supported by the Commonwealth, being one of the
several so-called teachers’ colleges. It is approximately a hundred
years old and is further noteworthy as the only State-supported art
college in the United States. Its academic standards are of the
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highest and its curriculum embraces modern and contemporary, as
well as traditional and classical art. More truly than the Institute
of Contemporary Art it represents a proper development for this
Center. That this institution has not to date participated in the
MeBAC activities is perhaps not surprising under the existing cir-
cumstances, and whether it ever will participate under the present
circumstances is gravely to be doubted.

The point is, however, that nothing should be done or should be
permitted to continue which would foreclose or otherwise impair
the right and the opportunity of this school to participate in the
Center on the Charles if it desires. No more proper use could be
made in our opinion of the land on the Charles than for the Metro-
politan District Commission to invite the Massachusetts College of
Art to locate in this Center, and thereby realistically contribute to
the quality of the Center in so far as the visual arts are concerned.

We understand that the college is hunting for a proper location.
Obviously this is a proper location, but the college can hardly move
into a situation which is fraught with discord as this one is under
the circumstances.

We therefore recommend to the Metropolitan District Commis-
sion:

1. That steps be taken to obtain the opinion of the Attorney-
General on the legality of the various leases involved in this report.

2. We recommend the termination for breach of the lease to
Metropolitan Boston Arts Center, if the Attorney-General deter-
mines that the lease has been breached.

3. We recommend that Cambridge Drama Festival be requested
to change its name to Charles River Drama Festival and that a
lease be given to it to put it on the same autonomous basis as the
Institute of Contemporary Art.

4. We recommend the further development of this area by an in-
vitation to the Massachusetts College of Art to locate upon it.

6. We recommend that the Metropolitan Boston Arts Center, In-
corporated, be invited to be the coordinating agent of the Metro-
politan District Commission in serving the purposes of the several
autonomous agencies which will occupy areas of land and buildings
on the Charles.

7. We have previously recommended that if MeBAC is unwilling
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to continue a subsidy payment to the Cambridge Drama Festival,
then in that event, and if the Cambridge Drama Festival becomes
an autonomous agency, that the Metropolitan District Commission
in the light of its precedence for doing so, contribute a subsidy to
the Cambridge Drama Festival to insure its continuance at the
Theatre on the Charles.

If these things are done we can probably develop a center of cul-
ture on the Charles for the visual and performing arts more
capably and faster than in any other way.

Then truly will the Charles become the river of culture, with the
Massachusetts Institute of Technology on one side and Boston Uni-
versity on the other, with Harvard College and Radcliffe on one
side, and the Metropolitan Boston Arts Center on the other, facing
up river to the Museum of Science. It would then be difficult to
find anywhere in the world a river through which flowed the cul-
tural life of the community to a greater degree than the Charles.

The descriptions of the Art Gallery set forth below are taken
from the Souvenir Programs published by Metropolitan Boston
Arts Center. In the program entitled “First Season 1959” the fol-
lowing appears at page 25:

“Resting above the ground on supporting columns, the build-
ing suggests a delicate airiness: the front wall, given over to
large mullioned glass panels facing the Charles River, follows
the same pleasing effect. The entrance to the Gallery is at
ground-level and opens into a lobby-entrance to the exhibition
gallery above. Here against oyster white walls, at times divided
with colored, movable partitions, a succession of art exhibitions
will be presented ....

”

In the program entitled “Second Season 1960” the following
quotes appear respectively at the pages indicated, viz:

Page 6: “The exhibition gallery, 88 feet long and 33 feet wide is
raised on steel supports about 12 feet above the ground. An
all-glass facade faces the Charles River; towards Soldiers Field
Road, the exterior is of mo-sai-tile exposed slabs of con-
crete, colored and textured with the addition of quartz and

THE ART GALLERY
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granite. The main entrance on the first floor leads into a re-
ception area, enclosed in glass and handsome green ceramic
brick. A natural-finished wood staircase leads to the second
floor gallery. A members’ room, office and storage space are
placed at one end of the oblong rectangular structure at the
other end, a foot bridge leads from the Gallery, across the
moat to the Theatre.”
Page 8: “The existing Gallery structure is about one third of
the size ultimately planned by the architects, Saltonstall &

Morton. Plans for the final Gallery building call for a main
exhibition gallery in addition to several smaller galleries,
library facilities, members’ room, lecture and class areas, lobby
and entrance, workshops and storage room and expanded office
space. The total design incorporates a new theory for struc-
tural steel developed by Goldberg, LeMessurier & Associates,
structure consultants to the architects. The engineering ap-
proach employed, known as the ‘plastic theory,’ makes use of
the plasticity of steel in adapting itself to the weight of a load
and to even out the stresses to achieve maximum economy.”

The contract for the construction of the Art Gallery (Contract
No. 1132) is dated May 20, 1959. Actual construction began in the
late summer of 1959 and the Gallery was formally opened to the
public on May 19, 1960. The cost of construction above the ground
came to approximately $llO,OOO, of which $60,000 was contributed
by the Institute and approximately $50,000 by the M.D.C.

In any realistic evaluation of the situation now to be considered
it must be recognized at the very outset that the use and occupancy
of the Art Gallery may, for all practical purposes, have been
pledged to the Institute of Contemporary Art for the next 40 years.

Such pledge may be the result accomplished by an instrument,
dated May 18, 1960, (the day before the public opening) under
which, in consideration of the $60,000, contributed by the Institute
as aforesaid, the M.D.C. and the Institute agreed, directly, to enter
into a lease whereby said premises, for a nominal or $l.OO a year
rental, are to be delivered to the Institute for a term ending Sep-
tember 1, 1979 or for an extended term ending September 1, 1999
if the Institute elects to contribute another $50,000 to reimburse the
M.D.C. for the amount of its contribution.
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Apparently the $60,000 contribution was made piecemeal dur-
ing the period of construction at which time the only commitment
to the Institute was in the form of a sublease from MeBAC, dated
April 29, 1959, under which the building to be constructed was cov-
ered for a three-year term to begin when the building became
ready for occupancy.

The sublease of 4/29/59 was superseded by a second three-year
sublease, dated April 23, 1960, which was given to cover the, by
then, completed building. The main lease, under which both sub-
leases were given, is the three-year lease from M.D.C. to MeBAC
referred to in the foregoing agreement as the lease dated 1/29/59.
Both the main lease dated 1/29/59 and the sublease dated 4/23/59
are still outstanding and will continue from year to year until can-
celled by either party and the Institute’s present occupancy is under
the sublease.

The obligation of the M.D.C., under the agreement of 5/18/60,
to enter into a direct lease with the Institute is a conditional obli-
gation and becomes absolute only
“.... if the present lease dated January 29, 1959 between the

M.D.C. and the Arts Center is terminated at any time prior to Sep-
tember 1, 1979, (or September 1, 1999 if the Institute has reim-
bursed the M.D.C. to the extent of $50,000) or said lease is not so
amended, renewed or replaced prior to January 29, 1962 so as to
enable the Arts Center to lease the Art Gallery to the Institute for
a term extending until at least September 1, 1979, or September 1,
1999, as the case may be ....

”

The agreement of 5/18/60 was authorized by a vote of the M.D.C.
taken as far back as September 2, 1959. As far back as April
29, 1959, at which time the first three-year sublease was given, the
Institute announced to MeBAC its plan to raise $50,000 among its
members to be used for expansion of the initial plant. The matter
of extension of occupancy was then discussed and it was agreed
that the question should be taken up with the M.D.C. in due course
and that, in the meantime, the Institute should proceed in accord-
ance with the following vote:

“That the Institute of Contemporary Art is authorized to
undertake to raise the sum of $50,000 prior to October 1, 1959
from its membership for the purpose of constructing an addi-
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tion to the Art Center from the Metropolitan District Com-
mission.

As matters now stand it appears that if the M.D.C. should desire
to be relieved of the obligation to deliver the lease called for under
the agreement of 5/18/60 (because the public interest so requires)
M.D.C. must, prior to 1/29/62, amend, renew, or replace the lease
of 1/29/59 and must do so without terminating it and in such fash-
ion that MeBAC would thereby and thereunder be enabled to fur-
nish the Institute with a sublease good until 9/1/99.

Whether MeBAC would thereby be “required” as well as “en-
abled” to furnish such sublease becomes perhaps an academic
question in view of the interlocking directorates and the dominance
of Institute Trustees on the Board of MeBAC.

Four of the original eight Directors of MeBAC were also trustees
of the Institute and two of said four were also trustees of the
Museum of Fine Arts. In a certain sense it is therefore not sur-
prising that the Institute should be chosen to conduct MeßAC’s
visual arts program and, as sublessee, be given the right to occupy
the Art Gallery.

And without raising any question as to the Institute’s competence
and qualification with respect to so much of the field of the visual
arts as embraces the contemporary as opposed to the classical on
the one hand and the traditional on the other, one can nevertheless
speculate as to why MeBAC did not, in so far as the record shows,
seek to enlist the interest of the Museum of Fine Arts in this enter-
prise and why that institution, which is competent and qualified not
only in the classical and traditional but also in the contemporary
arts, did not manifest any interest or desire to participate, as an
institution, in the MeBAC complex.

To any individual who was both a director of MeBAC, a Trustee
of the Institute and a Trustee of the Museum it must have been
readily apparent that a conflict of interests was inherent in the situ-
ation now being considered.

As a Director of MeBAC it would be his duty to see to it, in
accordance with the mandate from the M.D.C., that the responsi-
bility of conducting exhibition programs of the visual arts should
be entrusted only to an organization with the inclination to dis-
charge that responsibility in full and with the experience and
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ability to exhibit programs covering the visual arts field in its
entirety.

And, except on a temporary or ad interim basis, it is difficult to
see how any Director of MeBAC, who was both a Trustee of the
Museum and a Trustee of the Institute, could, in the matter of the
original selection, have preferred the Institute over the Museum as
the instrument for discharging MeßAC’s visual arts obligations.

And, inasmuch as it must be abundantly clear that the public
interest represented by MeBAC outweighed any private interest
the Institute might have had in acquiring a permanent place of
abode at bargain prices, it is even more difficult to see how any
such Director could actively assist or silently acquiesce in those
developments which culminated in the agreement of 5/18/60 and
which might have the net effect of giving the Institute a 40-year
monopoly over the Art Gallery and the programs to be presented
therein.

In passing it should be noted that the agreement of 5/18/60 is
further objectionable in that it not only has a tendency to perpetu-
ate in office the interlocking directors aforesaid but also because it
has a tendency to perpetuate the present relationship of M.D.C.
and MeBAC at a time when it might be in the public interest to
have a reappraisal of the entire Art Center problem and of the role
to be played by MeBAC, if any.

The Committee acknowledges the services in the preparation of
the factual data of this report of Charles Hamilton, Esq., of the
Boston Bar. Mr. Hamilton has for very many years been connected
in his professional capacity with theatre enterprises and the Com-
mittee was most fortunate to be able to draw upon his knowledge
and understanding of theatre and theatre problems in the study of
the Metropolitan Boston Arts Center. Mr. Hamilton, as to the
contractual details Involved in the construction of the Arts Center,
has been associated with George A. McLaughlin, Esq., General
counsel for the Committee.
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An Act relative to deviation from specification in public

CONTRACTS

No contractor having a public contract for the construction,
alteration, maintenance, repair or demolition of, or addition to, any
public building or any other public works for the Commonwealth,
or any political subdivision thereof, shall wilfully and substantially
deviate from the specifications contained in such contract unless the
engineer in charge of the work shall have certified in writing:

1. The reasons the specifications were included in the first
instance and the reasons for substitution or elimination.

2. That the specified deviation does not materially injure the
project as a whole.

3. That either the work substituted for the work specified is of
the same cost and quality or that an equitable adjustment has been
agreed upon between the contracting agency and the contractor,
and the amount in dollars of said adjustment.

4. That in his opinion the deviation is in the best interest of the
contracting authority.

Such certificate of the engineer in charge shall be signed under
the pains and penalties of perjury and made a permanent part of
the file record of the work contracted for.

Whoever violates this section shall be punished by a fine of not
more than $5,000 or by imprisonment for six months or both; in
addition any contractor who violates this section shall be prohibited
from contracting directly or indirectly with the Commonwealth or
any political subdivision thereof for the construction, alteration,
demolition, maintenance or repair of or addition to any public work
or public building for a period of five years from the date of con-
viction of said violation.

aljr (Cmummuiu'altlt of fHasuarljusTMa
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An Act to define conflict of interests applicable to em-
ployees OF THE COMMONWEALTH OF MASSACHUSETTS, ITS SUBDI-
VISIONS AND PUBLIC OR QUASI-PUBLIC CORPORATIONS PERFORMING
GOVERNMENTAL FUNCTIONS, AND PROVIDING FOR THE PUNISHMENT
FOR THE VIOLATION THEREOF.

(a) The proper operation of a democratic government requires
that officials be independent and impartial; that government de-
cisions and policy be made in the proper channels of the govern-
mental structure; that public office not be used for personal gain;
and that the public have confidence in the integrity of its govern-
ment. The attainment of one or more of these ends is impaired
whenever there exists, or appears to exist, an actual or potential
conflict between the private interests of a government employee
and his duties as an official. The public interest, therefore, requqires
that the law protect against such conflicts of interest and establish
appropriate ethical standards with respect to employee conduct in
situations where actual or potential conflicts exist.

(b) It is also fundamental to the effectiveness of democratic
government that, to the maximum extent possible, the most quali-
fied individuals in the society serve its government. Accordingly,
legal protections against conflicts of interest must be so designed
as not unnecessarily or unreasonably to impede the recruitment
and retention by the government of those men and women who are
most qualified to serve it. An essential principle underlying the
staffing of our governmental structure is that its employees should
not be denied the opportunity, available to all other citizens, to
acquire and retain private economic and other interests, except
where actual or potential conflicts with the responsibility of such
employees to the public cannot be avoided.

(c) It is the policy and purpose of this Act to promote and
balance the dual objectives of protecting Government integrity and
of facilitating the recruitment and retention of the personnel needed

(Eommmuuraltlj of fTUumarluuirlta

Section 1. Preamble; declaration of policy and purpose
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by Government, by prescribing essential restrictions against con-
flicts of interest in the executive branch of the Government without
creating unnecessary barriers to public service.

Unless the context of this Act otherwise clearly requires, for
purposes of this Act the terms defined in this section shall have the
respective meanings hereinafter set forth:

(a) “Assist” means to act, or offer or agree to act, in such a
way as to help, aid, advise, furnish information to, or otherwise
provide assistance to, another person believing that such action is
of help, aid, advice, or assistatnce to such person and with intent so
to assist such person.

(b) “Compensation” means anything of economic value, how-
ever designated, which is paid, loaned, granted, or transferred, or
to be paid, loaned, granted, or transferred for, or in consideration
of, personal services to any person or to the United States.

(c) “Department” means
(1) a political subdivision of the Commonwealth; or
(2) a department of a government of a Commonwealth; or
(3) any public or quasi-public body, corporate or politic,

(d) “Government” means
(1) the Commonwealth of Massachusetts;
(2) subdivisions of the Commonwealth, including counties,
cities, towns and districts; and
(3) public or quasi-public bodies, corporate or politic, cre-
ated by action of the General Court of Massachusetts, the
support of which is derived in whole or in part from appro-
priations, from public funds or from fees levied against the
public for the purpose of using its facilities.

(e) “Government action” means any action on the part of the
Government as defined in the previous section including, but not
limited to

(1) any decision, determination, finding, ruling, or order,
including the judgment or verdict of a military court or
board; and
(2) any grant, payment, award, license, contract, trans-
action, sanction or approval, or the denial thereof, or failure

Section 2. Definitions
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to act with respect thereto.
(f) “Government employee” means any individual who is

(1) appointed by one of the following acting in his official
capacity

(A) the Governor of the Commonwealth of Massachu-
setts, or
(B) a person who qualifies as a Government employee
under this definition; and

(2) engaged in the performance of a Government function
under the authority of the Constitution of the Common-
wealth of Massachusetts or of a function committed by the
State to one of its subdivisions or to a corporation per-
forming public or quasi-public function and deriving its sup-
port in whole or in part from appropriation, from public
funds, or from fees levied against the public for the purpose
of using its facilities; and
(3) a person acting under the supervision or authority of
one of the persons listed in (A) or (B) under (1).

An individual shall not be deemed an employee solely by reason
of his receipt of a pension, disability payments, or other payments
not made for current services.

Every Government employee shall be deemed either “intermit-
tent” or “regular,” as determined by the definitions contained in
subsections (g) and (j), respectively, of this section.

(g) “Intermittent Government employee” means any Govern-
ment employee who has performed services as such employee on
not more than fifty-two working days (which shall not include
Saturdays, Sundays, and holidays) out of the preceding three
hundred and sixty-five calendar days: Provided, however, That

(1) the Governor may issue an order increasing to not more
than one hundred and thirty days the number of working
days within a three hundred and sixty-five calendar day
period on which a particular Government employee may
perform services while still being classified as an intermit-
tent Government employee for purposes of this Act: Pro-
vided, That the Governor shall make a determination that
the State interests require the issuance of such order;
(2) a member of the National Guard, unless otherwise a
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regular Government employee, shall be classified as an inter-
mittent Government employee for the purposes of this Act
while on duty solely for training, irrespective of the number
of working days of such training;
(3) irrespective of the fact he has performed services on
less than fifty-two working days, a Government employee
shall be deemed a regular Government employee, as defined
in subsection (j) of this section, and not an intermittent
Government employee, if

(A) he was appointed to a position calling for regular
and continuing full-time services, and
(B) his appointment did not evidence an intent that his
services would be for a period of less than one hundred
and thirty working days in the three hundred and sixty-
five calendar day period following such appointment.

An intermittent Government employee shall be in such status on
days on which he performs no services as well as days on which
he performs services.

The termination of any particular term of employment of an
intermittent Government employee shall take effect on the day
when the earliest of the following events occurs:

(i) He becomes a regular Government employee, as defined
in subsection (j) of this section;
(ii) He resigns, retires, or is dismissed, or the termination
of his status is otherwise clearly evidenced; or
(iii) Three hundred and sixty-five calendar days shall have
elapsed since the last working day on which he shall have
performed services as an intermittent Government employee,
unless his appointment was expressly for a longer period,

(h) “Participate,” in connection with a transaction involving the
Government, means to participate in Government action or a pro-
ceeding personally and substantially as a Government employee,
through approval, disapproval, decision, recommendation, the ren-
dering of advice, investigation, or otherwise.

(i) “Person” means any
(1) individual;
(2) partnership, association, corporation, firm, institution,
trust, foundation, or other entity, whether or not operated
for profit.
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(j) “Regular Government employee” means any Government
employee other than an intermittent Government employee, as de-
fined in subsection (g) of this section. The termination of any par-
ticular term of employment of a regular Government employee
shall take effect when he resigns, retires, or is dismissed, or the
termination of his status is otherwise clearly evidenced.

(k) “Responsibility”, in connection with a transaction involving
the Government, means the direct administrative or operating
authority, whether intermediate or final, and either exercisable
alone or with others, and either personally or through subordinates,
effectively to approve, disapprove, or otherwise direct Government
action in respect of such transaction.

(1) “Thing of economic value” means any money or other thing
having economic value, and includes, without limiting the generality
of the foregoing

(1) any loan, property interest, interest in a contract, or
other chose in action, and any employment or other arrange-
ment involving a right to compensation;

(2) any option to obtain a thing of economic value, orre-
spective of the conditions to the exercise of such option; and
(3) any promise or undertaking for the present or future
delivery or procurement of a thing of economic value.

In the case of an option, promise, or undertaking, the time of
receipt of the thing of economic value shall be deemed to be,
respectively, the time the right to the option becomes fixed, irrespec-
tive of the conditions to its exercise, and the time the promise or
undertaking is made, irrespective of the conditions to its per-
formance.

(m) “Transaction involving the Government” means any pro-
ceeding, application, submission, request for a ruling or other de-
termination, contract, claim, case, or other such particular matter
which the Government employee or former Government employee
in question believes, or has reason to believe

(1) is, or will be, the subject of Government action; or
(2) is one to which the Government is or will be a party; or
(3) one in which the Government has a direct and sub-

stantial proprietary interest.
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Section 3. Acts Affecting a Personal Economic Interest
(a) Economic Interests of a Government Employee
No Government employee shall participate in a transaction in-

volving the Government in the consequences of which he has a sub-
stantial economic interest of which he may reasonably be expected
to know.

(b) Economic Interests of Persons in Which A Government Em-
ployee has an Interest

No Government employee shall participate in a transaction in-
volving the Government in the consequences of which, to his actual
knowledge, any of the following persons or entities has a direct and
substantial economic interest:

(1) his spouse or child; or
(2) any person or company with whom he has a substantial
economic relationship of which he may reasonably be ex-
pected to know; or
(3) any organization of which he is an officer, director,
trustee, partner, or employee; or
(4) any person with whom he is negotiating or has any
arrangement concerning prospective employment; or
(5) any person who is a party to an existing contract with
such Government employee or an obligee of such Govern-
ment employee as to a thing of economic value and who, by
reason thereof, is in a position to affect directly and sub-
stantially such employee’s economic interests.

(c) Disqualification
Every Government employee shall disqualify himself from par-

ticipating in a transaction involving the Government when a vio-
lation of subsection (a) or (b) would otherwise result. The pro-
cedures for such disqualification shall be established by regulations
issued pursuant to section 10.

(d) Substantial economic interest
The term “substantial economic interest” may be defined by

regulations issued by the Governor pursuant to section 10, but the
term shall not include

(1) the interest of a Government employee in his grade,
salary, or other matters arising solely from his Government
employment;
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(2) the interest of a Government employee, or of a person
referred to in subsection (b) solely as a member of the
general public, or of any significant economic or other seg-
ment of the general public.

(e) Governor’s Exemption
The Governor or his administrator as defined in section 10 may

issue an order suspending the operations of subsections (a) and (b)
in whole or in part as to a particular employee with respect to
transactions involving the Government of a particular category or
in connection with a particular assignment, provided that the
Governor or his administrator shall make a determination that
under all the circumstances the interests of the Government in such
employee’s participation exceed the public interest in his disqualifi-
cation. A full statement in writing of the pertinent facts shall be
made a public record.

Section 4. Assisting in Transactions Involving the Government

(a) General Rule for All Employees
Except in the course of his official duties or incident thereto, no

Government employee shall assist another person, whether or not
for compensation, in any transaction involving the Government

(1) in which he has at any time participated; or
(2) if such transaction involving the Government is or has
been under his official responsibility at any time within a
period of two years preceding such assistance.

(b) Additional General Rule for Regular Employees
Except in the course of his official duties or incident thereto, no

regular Government employee shall
(1) assist another person for compensation in any trans-
action involving the department of the Government by which
he is employed;
(2) assist another person by representing him as his agent
or attorney, whether or not for compensation, in any trans-
action involving that department by which he is employed,

(c) No Sharing in Compensation
No Government employee shall share in any compensation re-

ceived by another person for assistance which such Government
employee is prohibited from rendering pursuant to subsection (a)
or (b).
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(d) Partnerships
No partnership of which a Government employee is a partner,

and no partner or employee of such a partnership, shall assist
another person in any transaction involving the Government if such
Government employee is prohibited from doing so by subsection (a).

(e) Permitted Exceptions
(1) Nothing in this section shall prevent a Government
employee, subject to conditions or limitations set forth in
regulations issued pursuant to section 10, from assisting, in
a transaction involving the Government.

(A) his parent, spouse, or child, or any thereof for
whom he is serving as guardian, executor, administrator,
trustee, or other personal fiduciary;
(B) a person other than his parent, spouse, or child for
whom he is serving as guardian, executor, administra-
tor, trustee, or other personal fiduciary;
(C) another Government employee involved in discipli-
nary, loyalty, or other personnel administration pro-
ceedings; or
(D) another person in the performance of work under
a contract with or for the benefit of the Government.

Provided, however, That

(E) in the case of clauses (A) and (B), such Govern-
ment employee shall not have at any time participated
in such transaction, nor, in the case of clause (B), shall
such transaction have been under his official responsi-
bility; and (F) in the case of clauses (A), (B), (C), and
(D), the circumstances of the assistance shall have been
disclosed to the head of the employee’s department and
approved by him in advance of the assistance; and
(G) in the case of clause (D), the head of such em-
ployee’s department shall have certified in writing that
in his opinion the government’s interest will be pro-
moted by permitting the special knowledge or skills of
such Government employee to be made available to
assist such other person in connection with such per-
formance.
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(2) Nothing in this section shall prevent a Government em-
ployee from giving testimony under oath or from making
statements required to be made under penalty of perjury or
contempt.

Section 5. Compensation for Regular Government Employees
From Non-Government Sources

(a) Uncompensated Employees.
For purposes of this section the term “regular Government em-

ployee” shall not include any Government employee who, in ac-
cordance with the terms of his appointment, is serving without com-
pensation from the Government or is receiving from the Govern-
ment only reimbursement of expenses incurred or a predetermined
allowance for such expenses.

(b) Payments for Services to the Government
No regular Government employee shall receive any thing of

economic value, other than his compensation from the Government,
for or in consideration of personal services rendered or to be ren-
dered to or for the Government. Any thing of economic value re-
ceived by a regular Government employee prior to or subsequent
to his Government employment shall be presumed, in the absence
of a showing to the contrary by a clear preponderance of evidence,
not to be for, or in consideration of, personal services rendered or
to be rendered to or for the Government.

(c) Compensation for Services to Others
No regular Government employee shall receive any thing of eco-

nomic value (other than his compensation from the Government)
for or in consideration of personal services rendered, or to be ren-
dered, to or for any person during the term of his Government
employment unless such services meet each of the following
qualifications:

(1) The services are bona fide and are actually performed
by such employee;
(2) The services are not within the course of his official
duties;
(3) The services are not prohibited by section 4 or by appli-
cable laws or regulations governing non-Government employ-
ment for such employee; and
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(4) The services are neither performed for nor compensated
by any person from whom such employee would be pro-
hibited by section 6(b) from receiving a gift; or, alterna-
tively, the services and compensation are fully described in
writing to the head of the employee’s agency and are ap-
proved in writing by him.

(d) Payments for Future Services to Others
No regular Government employee shall receive, directly or indi-

rectly, any thing of economic value during the term of his Govern-
ment employment in consideration of personal services to be
rendered to or for any person subsequent to the term of such em-
ployment. Nothing contained in this subsection (d) shall be deemed
to prevent a Government employee from entering into a contract
for prospective employment during the term of his Government
employment.

(e) Compensation from Other Departments
Nothing contained in this section shall prevent a Government

employee from receiving compensation contributed out of the
treasury of another department (as defined in Section 2) if

(1) the compensation is received pursuant to an arrange-
ment entered into between such departments and such em-
ployee’s direct supervisor; or
(2) the compensation and services for which it is received
are fully disclosed in writing to the employee’s supervisor
and approved in writing by him.

(f) Continuation in Certain Pension and Other Plans
(1) Nothing contained in this section shall prevent a
Government employee’s continuation in a bona fide pension,
retirement, group life, health, or accident insurance, or other
employee welfare or benefit plan maintained by a former
employer but to which such former employer makes no con-
tributions on behalf of such employee in respect of the period
of his Government employment.
(2) Nothing contained in this section shall prevent a
Government employee’s continuation in a bona fide plan,
maintained by a former employer and to which such former
employer makes contributions on behalf of such employee,
in the case of
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(A) a pension or retirement plan qualified under the
provisions of the Internal Revenue Code, or
(B) a group life, health, or accident insurance plan:
Provided, That the contributions by such employer are
not made for a period longer than five consecutive years
of Government employment (or an aggregate of five
years out of the preceding ten).

(3) Nothing contained in this section shall require the
termination of the rights of a Government employee acquired
under a bona fide profit-sharing or stock bonus plan main-
tained by a former employer and qualified under the pro-
visions of the Internal Revenue Code: Provided, That no
contributions are made by such former employer on behalf
of the Government employee based on profits attributable
to any portion of the period of his Government employment.
(4) The provisions of this subsection (f) shall be subject to
any additional conditions or limitations, including limitations
on maximum amounts, set forth in regulations issued pur-
suant to section 10.

(g) Travel and Related Expenses
Travel and related expenses received other than from the Govern-

ment shall be deemed to be for or in consideration of personal
services rendered to or for a person only to the extent provided in
regulations issued pursuant to section 10.

(a) General Rule for All Employees

No Government employee shall receive, accept, take, seek, or
solicit, directly or indirectly, any thing of economic value as a gift,
gratuity, or favor from any person if such Government employee
has reason to believe the donor would not give the gift, gratuity,
or favor but for such employee’s office or position within the
Government.

(b) Additional General Rule for Regular Employees
No regular Government employee shall receive, accept, take,

seek, or solicit, directly or indirectly, any thing of economic value
as a gift, gratuity, or favor from any person, or from any officer

Section 6. Gifts
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or director of such person, if such regular Government employee
has reason to believe such person

(1) has or is seeking to obtain contractual or other business
or financial relationships with such employee’s department;
or
(2) conducts operations or activities which are regulated
by such employee’s department; or
(3) has interests which may be substantially affected by
such employee’s performance or nonperformance of official
duty.

(c) Permitted Exceptions
Exceptions to subsections (a) and (b) may be made by regu-

lations issued pursuant to section 10 in situations where the circum-
stances do not lead to the inference that the official judgment or
action of the Government employee receiving, directly or indirectly,
the gift, gratuity, or favor was intended to be influenced thereby.

Except in the course of his official duties or incident thereto, no
Government employee shall, in his relationships with any person
specified in the succeeding sentence, use the power or authority of
his office or position within the Government in a manner intended
to induce or coerce such other person to provide such Government
employee or any other person with any thing of economic value,
directly or indirectly. This section shall apply to relationships with
any person, or any officer or director of such person, from whom
such Government employee, if he were a regular Government em-
ployee, would be prohibited by section 6(b) from receiving a gift.

(a) General Rule
No former Government employee shall at any time subsequent to

his Government employment assist another person, whether or not
for compensation, in any transaction involving the Government

(1) in which he at any time participated during his Govern-
ment employment; or
(2) if such transaction involving the Government was under

Section 7. Abuse of Office

Section 8. Post-Employment
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his official responsibility as a Government employee at any
time within a period of two years preceding such assistance,

(b) No Sharing in Compensation
No former Government employee shall share in any compensa-

tion received by another person for assistance which such former
Government employee is prohibited from rendering by subsec-
tion (a).

(c) Partnerships
(1) No partnership of which a former Government employee
is a partner, and no partner or employee of such a partner-
ship, shall, for a period of two years following the termi-
nation of his Government employment, assist another person
in any transaction involving the Government in which such
former Government employee at any time participated
during his Government employment. For purposes of this
subsection (c)(1), the termination of the former Govern-
ment employee’s employment with the department by which
he was employed when he so participated shall be deemed
to be the termination of his Government employment.
(2) Whenever subsection (c) (1) would be applicable but for
the expiration of the period of two years referred to therein,
the circumstances of the former Government employee’s
participation in the transaction during his Government em-
ployment, if the individuals acting for the partnership are
aware of such participation, shall be disclosed to the de-
partment principally involved in the transaction involving
the Government, and an affidavit of such former employee
to the effect that he has not assisted in such transaction
involving the Government shall be furnished to such de-
partment.

(d) Special Rule for Computation of Two-Year Period for Cer-
tain Former Intermittent Employees

For purposes of subsection (c), a former intermittent Govern-
ment employee whose employment terminated under clause (iii) of
section 2(g) shall be deemed to have terminated such employment
on the last working day on which he performed services as an inter-
mittent Government employee.
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(d) Permitted Exceptions
The permitted exceptions applicable to Government employees

under section 4(e) shall also be applicable to former Government
employees under this section 8, subject to conditions or limitations
set forth in regulations issued pursuant to section 10. For purposes
of this section 8, references in such section 4(e) to the Government
employee providing assistance shall be deemed to be to the former
Government employee, and references to his department shall be
deemed to be to his former department.

(a) Payments as Compensation, etc,

No person shall give, pay, loan, transfer, or deliver, directly or
indirectly, to any other person any thing of economic value be-
lieving or having reason to believe that there exist circumstances
making the receipt thereof a violation of section 4, 5, or 8.

(b) Gifts
No person shall give, transfer, or deliver, directly or indirectly,

to a Government employee any thing of economic value as a gift,
gratuity, or favor if either

(1) such person would not give the gift, gratuity, or favor
but for such employee’s office or position within the Govern-
ment; or
(2) such person is in a status specified in clause (1), (2), or
(3) of section 6(b).

Exceptions to this subsection (b) may be made by regulations
issued pursuant to section 10 in situations referred to in section
6(c).

(a) Responsibility of the Governor
(1) Subject to the provisions of this Act, and other laws,
the Governor shall be responsible for the establishment of
appropriate standards to protect against actual or potential
conflicts of interest on the part of Government employees
and for the administration and enforcement of this Act and
the regulations and orders issued hereunder.

Section 9. Illegal Payments

Section 10. Administration
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(2) The Governor may, and shall do so when required by
this Act, issue regulations carrying out the policies and pur-
poses of this Act. Such regulations shall take precedence
over any regulations issued by department heads pursuant
to subsection (c).
(3) The Governor shall have particular responsibility for
the enforcement of this Act as applied to employees of the
Executive Office of the Governor and to department heads,
and for this purpose the Governor shall have all the powers
of a department head.
(4) The Governor may conduct investigations of facts, con-
dition or conditions, practices, or other matters in carrying
out his responsibilities and powers under this subsection (a)
and in obtaining information to serve as a basis for recom-
mending further legislation related to the purposes of this
Act. In connection with any such investigation the Gover-
nor shall have all the powers with respect to oaths, affir-
mations, subpenas, and witnesses as are provided in section
12(b)(2). The Governor may delegate any or all of his
powers under this subsection (a) (4) to the Administrator
referred to in subsection (b) or to others, either generally
or in particular instances.

(b) Conflict of Interest Act Administrator
(1) The Governor shall designate an official from within the
Executive Office of the Governor or create an office within
the Executive Office of the Governor (such official or the
head of such office being hereinafter referred to as the
“Administrator”) to perform the following functions:

(A) To assist the Governor in carrying out his responsi-
bilities under subsection (a);
(B) To receive copies of all regulations issued by de-
partment heads pursuant to subsection (c), to analyze
the same and make recommendations to department
heads with respect thereto;
(C) To receive reports from departments and to collect
information with respect to, and conduct studies of,
personal conflicts of interest of Government employees;
(D) To consult with the Attorney General, the Civil
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Service Commission, and other appropriate officials with
respect to conflict-of-interest matters affecting more
than one department;
(E) To consult with department heads, and with appro-
priate officers designated by them, as to the adminis-
tration of this Act within their respective agencies and
the regulations issued hereunder applicable to their
respective departments;
(F) To give advice, in consultation with the Attorney
General, with respect to the application of this Act and
regulations issued hereunder, when so requested by the
Governor or department heads;
(G) To undertake and conduct, in conjunction with de-
partment heads, a study of the extent to which any of
the principles of this Act should be made applicable to
persons and to the employees of persons having con-
tracts, subcontracts, licenses, or similar relationships
with or from the Government; and
(H) To provide reports and information to the Gover-
nor and the General Court concerning the administra-
tion of this Act and conflict of interest matters
generally.

(2) The Administrator is authorized to employ personnel
and expend funds for the purposes of this Act, to the extent
of any appropriations made for the purposes hereof.
Responsibility of Department Heads(c)
(1) Each agency head shall be responsible for the establish-
ment of appropriate standards within his agency to protect
against actual or potential conflicts of interest on the part
of the employees of his department, and for the adminis-
tration and enforcement within his department of this Act
and the regulations and orders issued hereunder.
(2) Each department head may, subject to the regulations
issued by the Governor under subsection (a) (2), issue regu-
lations carrying out the policies and purposes of this Act as
applied to his agency. He shall file copies of all such regu-
lations with the Administrator.
(3) Each department head may conduct investigations of
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facts, conditions, practices, or other matters in carrying out
his responsibilities and powers under this subsection (c).
In connection with any such investigation the agency head
shall have all the powers with respect to oaths, affirma-
tions subpenas, and witnesses as are provided in section
12(b) (2). The department head may delegate any or all of
his powers under this subsection (c) (3) to any officer desig-
nated by him, either generally or in particular instances.

Section 11. Preventive Measures

The head of a department may, and shall do so if so provided in
regulations issued by the Governor, establish by regulation pro-
cedures for the purpose of preventing violations of this Act, in-
cluding, but not limited to, regulations requiring

(a) individuals entering Government employment with such
department and, periodically, the employees or particular
categories of employees of such department, to sign a state-
ment that they have read an appropriate summary of the
rules established by this Act and the regulations issued
hereunder;

(b) employees of such department, or particular categories
thereof, to report periodically as to their non-Government
employment of self-employment, if any;

(c) representatives of other persons before a department to
certify that, to the best of their knowledge, their represen-
tation will not violate section 4 or 8 or the regulations
issued thereunder; and

(d) persons who are principals in transactions involving the
Government to certify that, to the best of their knowledge,
they have not received assistance under circumstances which
would violate section 4 or 8 or the regulations issued there-
under.

Section 12. Remedies; Civil Penalties; Procedure

(a) Administrative Enforcement as to Current Government
Employees
(1) Remedies and Civil Penalties; The head of a department
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may dismiss, suspend, or take such other action as may be
appropriate in the circumstances in respect of any Govern-
ment employee of his department upon finding that such
employee has violated this Act or regulations promulgated
hereunder. Such action may include the imposition of con-
ditions of the nature described in subsection (b)(1).
(2) Procedure: The procedures for any such action shall
correspond to those applicable for disciplinary action for
employee misconduct generally, and any such action shall be
subject to judicial review to the extent provided by law for
disciplinary action for misconduct of employees of the same
category and grade.

(b) Administrative Enforcement as to Former Government Em-
ployees and others
(1) Remedies and Civil Penalties: The head of a department,
upon finding that any former employee of such department
or any other person has violated any provision of this Act,
may, in addition to any other powers the head of such de-
partment may have, bar or impose reasonable conditions
upon

(A) the appearance before such department of such
former employee or other person, and
(B) the conduct of, or negotiation or competition for,
business with such department by such former employee
or other person, for such period of time as may reason-
ably be necessary or appropriate to effectuate the pur-
poses of this Act.

(2) Procedure:
(A) Hearings. Findings of violations referred to in
subsection (b) (1) shall be made on the record after
notice and hearing, conducted in accordance with the
provisions governing adjudication in the State Adminis-
trative Procedure Act (Chapter 30A). For the purposes
of such hearing any department head, or any officer
designated by it, is empowered to administer oaths and
affirmations, subpena witnesses, compel their attend-
ance, take evidence, and require the production of any
books, papers, correspondence, memoranda, contracts,
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agreements, or other records which the department head
finds relevant or material to the inquiry. Such attend-
ance of witnesses and the production of any such records
may be required from any place in the Commonwealth
at any designated place of hearing. Witnesses sum-
moned by the department head to appear shall be paid
the same fees and mileage that are paid witnesses in
the courts of the Commonwealth.
(B) Judicial review. (i) Any party to a proceeding
under this subsection (b) aggrieved by an order issued
by the department head pursuant hereto, may obtain a
review of such order in the district court of the judicial
district where he lives by filing in such court within
sixty days after the order of the department upon a
written petition praying that such order be medified
or set aside in whole or in part.
(ii) A copy of such petition shall forthwith be trans-
mitted by the clerk of the court to the department head
involved, and thereupon such department head shall file
with the court the record upon which the order com-
plained of was entered. Upon the filing of such petition,
such court shall have jurisdiction, which upon the filing
of the record with it shall be exclusive, to affirm, modify,
or set aside such order in whole or in part.
(iii) No objection to the order of the department head
shall be considered by the court unless such objection
shall have been urged before the department or there
is reasonable ground for failure to do so.
(iv) The findings of the agency head as to the facts, if
supported by substantial evidence, shall be conclusive.
If any party shall apply to the court for leave to adduce
additional evidence, and shall show to the satisfaction
of the court that such additional evidence is material in
that there were reasonable grounds for failure to adduce
such evidence in the proceedings before the department,
the court may order such additional evidence to be
taken before the agency and to be adduced upon the
hearing in such manner and upon such terms and con-
ditions as to the court may seem proper.
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(v) The department head may modify his findings as to
the facts by reason of the additional evidence so taken
and shall file with the court such modified or new find-
ings which, if supported by substantial evidence, shall be
conclusive, and his recommendation, if any, for the
modification or setting aside of the original order. The
judgment and decree of the court, affirming, modifying,
or setting aside in whole or in part, any such order of
the department head, shall be final, subject to review
by the Supreme Judicial Court upon certiorari. The
commencement of proceedings for review under this
subsection shall not, unless specially ordered by the
court, operate as a stay of the department head’s order,

(c) Recission of Government Action
The Governor or any department head may, in addition to any

other available rights of recission, cancel or rescind any Govern-
ment action without contractual liability to the Government where

(1) he has found that a violation of this Act has sub-
stantially influenced such Government action; and
(2) in his judgment the interests of the Government so re-
quire under all of the circumstances, including the position
of innocent third parties.

The finding referred to in clause (1) shall be made in accordance
with the procedures set forth in subsection (b) (2) and shall be sub-
ject to judicial review in accordance with the provisions of sub-
section (b) (2) (B): Provided, That the Governor or such depart-
ment head may suspend Government action pending the determi-
nation, pursuant to this subsection, of the merits of the controversy.
The exercise of judgment pursuant to clause (2) of this subsection
shall not be subject to judicial review.

(d) Civil Remedy for Damages Against Employees and Former
Employees

The Attorney General of the Commonwealth may bring a civil
action in any district court of the Commonwealth against any
Government employee or former Government employee who shall,
to his economic advantage, have acted in violation of this Act, and
in such action may recover on behalf of the Commonwealth in
partial reimbursement of the Commonwealth for its expenses of
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administering this Act, damages in an amount equal to three times
the amount of such economic advantage.

(e) Civil Penalties for Illegal Payments
The Attorney General of the Commonwealth may bring a civil

action in any district court of the Commonwealth to collect from
any person who shall violate section 9 a civil penalty of not more
than $5,000, in partial reimbursement of the Commonwealth for its
expenses of administering this Act. The Government employee or
former Government employee involved shall not be subject to prose-
cution for criminal conspiracy by reason of the receipt of any such
payment.

(f) Publication of Certain Findings and Decisions
Whenever the head of any department, or the Governor, exercises

the authority conferred by subsections (a), (b), or (c) of this
section, copies of the findings and decision therein shall be filed
with the Attorney General and shall be published at least once
each year as part of a volume collecting such findings and opinions.
Such volumes shall be made available for public inspection and
shall also be made available for distribution or sale to interested
persons.

(g) Statute of Limitations
No administrative or other action under subsections (b), (c),

(d), or (e) of this section to enforce any provision of this Act shall
be commenced after the expiration of six years following the
occurrence of the alleged violation.

Any person who shall purposely or knowingly violate any pro-
vision of the Conflict of Interest Act shall be fined not more than
$5,000, or imprisoned for not more than one year, or both. For
purposes of this section, the terms “purposely” and “knowingly”
shall have the respective meanings set forth in subsections (a)
and (b):

(a) “Purposely”: A person acts purposely with respect to a
material element of an offense when
(1) if the element involves the nature of his conduct or a
result thereof, it is his conscious object to engage in conduct
of thatnature or to cause such a result; and

Section 13. Conflicts of Interest
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(2) if the element involves the attendant circumstances, he
knows of the existence of such circumstances.

(b) “Knowingly”: A person acts knowingly with respect to a
material element of an offense when
(1) if the element involves the nature of his conduct or the
attendant circumstances, he knows that his conduct is of
that nature or he knows of the existence of such circum-
stances; and
(2) if the element involves a result of his conduct, he knows
that his conduct will necessarily cause such a result.

If any provision of this chapter or the application thereof to any
person or circumstances is held invalid, such invalidity shall not
affect other provisions or applications of the chapter which can be
given effect without the invalid provision or application.

A thorough examination should be made of existing statutory law
to determine which existing statutory provisions should be repealed.
October 11, 1960

JOHN E. POWERS,
Chairman.

FRANCIS X. McCANN
FRED LAMSON

Section 14. Effective Impartial Invalidity

NOTE:


