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REPORT OF THE SPECIAL SENATE COMMITTEE FOR
MAKING INVESTIGATION AND STUDY OF THE HIGH-
WAYS DIVISION OF THE DEPARTMENT OF PUBLIC
WORKS

October 14, 1960.

To the Honorable Senate of the Commonwealth of Massachusetts:

The Special Senate Committee, created by a Senate Order
passed in the Senate on Tuesday, September 6, 1960, hereby
submits its report.

Respectfully submitted.

MAURICE A. DONAHUE,
Chairman.

A. FRANK FOSTER
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The carrying out of the purpose and intent of an order by which
three members of the Senate act as a Committee for the Senate
Body is a serious and important task. The three members who
were designated by the Body to do this were well aware of this re-
sponsibility, and undertook it with an understanding of its obliga-
tion, not only to the Senate, but to the public as well.

The order for this investigation was based on the criticism and
comments of the Auditor’s Report, re: Highway Division of the
Department of Public Works, covering a period from April 6, 1959
to March 23, 1960.

The order, dated September 6, 1960 and adopted by the Senate,
was as follows:

Mr. Damson offered the following order and, under the rule, it
was referred to the Committee on Rules, to wit:—

“ORDERED, That a Special Committee to consist of three sena-
tors to be designated by the president is hereby established for
the purpose of making an investigation and study of the High-
ways Division of the Department of Public Works. Said Com-
mittee may hold public hearings, may travel within and without
the Commonwealth, may require the production of books, papers
and documents, and summons witnesses and require their testi-
mony under oath. It may employ such clerical, legal or other
assistance as it may deem necessary, and incur other necessary
expenses in carrying out the purposes of this order. Said Com-
mittee shall report to the Senate the results of its investigation
and study, and its recommendations, if any, by filing the same
with the Clerk of the Senate from time to time, but shall file its
final report not later than the eleventh day of October, nineteen
hundred and sixty.”

It is to be noted that the Committee was to conduct its investiga-
tion and “file” its final report not later than October 11, 1960. This
meant that there had to be a limit to the scope of the investigation.
It was unanimously decided to use the Buckley Report as the scope.

The Committee then selected Judge James M. Langan as its
Counsel, and authorized him to organize a staff for assisting in
preparing and presenting evidence to the Committee on the full
scope of the investigation and study.

Every point of the Auditor’s Report was covered fully and com-
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pletely, except the matter of Land Damage, and in this regard
Counsel and staff started on this area, then arranged for a confer-
ence in Boston with Chief Counsel Walter R. May, and Assistant
Chief Counsel John P. Constandy of the Blatnik Committee, which
is presently conducting an investigation. As a result of this confer-
ence, a thorough and complete audit and investigation has been as-
sured, with a Public Report. This is referred to later in this
Report.

It was necessary for the Committee to gather all information on
which it could form its judgment, study and present at Public
Hearings such evidence as could be developed. This could only be
efficiently and effectively done in Closed Hearings, prior to the
Public Hearings.
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September 9, 1960

James M. Langan, Esquire
41 Tremont Street
Boston, Massachusetts

Dear Sir:

The Special Committee for making investigation and study of
the Highways Division of the Department of Public Works has ap-
pointed you as Counsel.

You are authorized and directed to visit and consult with the
members of the various state departments of the Commonwealth
for the purpose of obtaining information, examining records and
books, papers, and documents, in connection with the hearings of
the Committee.

You shall from time to time, under the direction of the Commit-
tee prepare summonses and do any and all other things for the
purpose of carrying out the order under which this Committee
functions.

Kindest regards.

Very truly yours,

s/ SENATOR MAURICE A. DONAHUE
Chairman

SENATOR A. FRANK FOSTER
SENATOR C. EUGENE FARNAM

MAD:mh
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September 15, 1960

Honorable Thomas J. Buckley
Auditor of the Commonwealth
State House
Boston, Massachusetts

Dear Sir:

It has been respectfully requested thatyour Office cooperate with
the Committee to investigate and study the Highway Division of
the Department of Public Works by having your representative
available with work sheets on your report from the Department of
Public Works covering the period from April 6, 1959 to March 23,
1960.

The Committee will meet in Room 332, State House at 2 P.M.,
Monday, September 19, 1960.

With kindest personal regards.

Sincerely,

SENATOR MAURICE A. DONAHUE
Chairman

SENATOR A. FRANK FOSTER

SENATOR C. EUGENE FARNAM

MAD:mh
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September 9, 1960

SPECIAL COMMITTEE FOR MAKING AN INVESTIGATION
OF THE HIGHWAY DIVISION OF THE DEPARTMENT

OF PUBLIC WORKS

Gentlemen:

I accept your appointment as Counsel to the Special Committee
for making an Investigation and Study of the Highway Division of
the Department of Public Works.

Our conference of today leaves no doubt we are all aware of the
seriousness of the responsibility involved and the necessity of con-
stant and untiring cooperate effort needed to fulfill that responsi-
bility in the short time allotted.

The Committee Staff is already being assembled, and will begin
immediately its work for the Committee.

In accordance with our understanding,

(1) I shall have the right to conduct the investigation objec-
tively without fear or favor, and issue summonses to person
or persons regardless of position or political affiliation.

(2) That the Committee will provide adequate funds to make a
proper investigation, conduct closed and public hearings
and make a full and complete report to the public.

(3) That there shall be assigned to me and my staff such rooms
and quarters that will allow proper conditions for their work
including interrogation of witnesses before the Committee in
both closed and public hearings.

(4) The scope of the investigation and study will be Buckley’s
Report based on the Senate debate and circumstances of
time.

Sincerely,

s/ JAMES M. LANGAN
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1. Public hearings shall be called only by the Committee on a ma-
jority vote.

2. Decisions by the Committee shall be by a majority vote.

3. Summonses shall be issued only by Committee approval.

4. At the hearing questions to the witnesses shall be by the Com-
mittee’s Counsel first and at the conclusion of his examination,
the Committee members shall examine.

5. Persons summoned to appear are entitled to have counsel pres-
ent, and persons testifying can consult with Counsel in regard
to testimony and answers.

01jr (Commumuraitlj of Masoarljuaetto

PROCEDURE FOR THE HEARINGS AS
ADOPTED BY THE COMMITTEE

6. The taking of photographs in the hearing room shall be gov-
erned and controlled by the Committee.

7. Oral or written statements under oath may be made by the wit-
nesses apart from answers to questions of counsel or Commit-
tee and must be made either immediately prior to the witness
testifying or as the Committee directs after the conclusion of
his testimony.

The Committee held several preparatory hearings with Counsel,
who was appointed on September 9, 1960. Study and analysis was
made of the contents of the Buckley Report, and the work of the
Committee and staff began.

Preliminary meetings were held with the Committee, reporting
the progress of the investigation in preparation for the closed hear-
ings. Conferences were held with the Auditor and various depart-
ment heads concerned in this investigation.
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At an executive meeting on Thursday, September 15, 1960, the
rules of the procedure in both public and private hearings were
discussed and adopted.

In order to fulfill the duties of the Committee, the members met
in closed session continuously, including Saturday, from hours that
extended from ten o’clock in the morning in many instances to
eight o’clock at night, including the ninth and last day of the
closed hearings, which ended at 8 P.M. on Wednesday, September
28, 1960.

Without any interruption or delay, the public hearings began the
following day, on Thursday, September 29, 1960.

The Committee in its closed hearings gathered much informa-
tion from the witnesses who appeared before it, and has prepared
recommendations on many of the subject matters, even though
they were not dealt with in the public hearings.

The Committee selected for the public hearings and for public
view, those matters which, in its best judgment, should be brought
to the public attention, as well as being included in its final report.

This investigation and study by your Committee has been com-
plete and exhaustive within the scope as voted and undertaken by
the Committee.

This Committee respectfully suggests that it has spared no
physical, sincere and objective effort to accomplish the purpose for
which it was created by the order of September 9, 1960.

It was brought to the attention of the Committee that Chapter
29, Section 34 of the General Laws limits the deposits of public
monies to a maximum of 40% of the combined capital and surplus
of the depository bank.

Chap. 29, Sec. Sk- “■ ■ ■ State Treasurer may deposit any por-
tion of public moneys in his possession in such national bank or
trust company but the amount deposited in any one bank
or trust company shall not at any time exceed 40% of its paid
up capital and surplus with some exceptions for tem-
porary deposits, etc.
The Auditor testified that as of the close of business March 22,

EXCESS BANK DEPOSITS
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1960, the Department of Public Works showed balances on deposit
totaling $2,589,177.60 in the City Bank & Trust Company. As of
December 31, 1959 said bank had a combined capital and surplus
of $1,100,000, which would permit a deposit under Section 34, of
$440,000 of the Department of Public Works’ Funds. The amount
on deposit as of the date of the audit was $2,149,177.60 in excess
of the 40% statutory allowance.

Commissioner DiNatale was an original incorporator of the
bank, but resigned all connections shortly after becoming an in-
corporator, in July of 1956.

The bank opened on February 5, 1957. DiNatale became Com-
missioner of Public Works in September of 1957. The first deposit
from the Department of Public Works was made in the City Bank
& Trust Company in April of 1958.

Nothing was discovered by this Committee which could be con-
sidered improper per se in having the Department of Public Works
make the deposit because of any association between it and the
Commissioner.

At the hearings, Mr. Rubin Epstein, President of the City Bank
& Trust Company, testified that the Auditor’s figures were correct,
and stated to the Committee that on January 13, 1959 he, Epstein,
received a letter from the then Commissioner of Public Works
(Exhibit 2) requesting the bank to secure the amount of funds of
the Department of Public Works which were in excess of 40% of
the combined capital and surplus of said bank.
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DEPARTMENT OF PUBLIC WORKS

Office of the Commissioner
100 Nashua Street, Boston 14

January 13, 1959
City Bank & Trust Company
175 Washington Street
Boston, Massachusetts

Subject: Funds of the Department of Public Works
Commonwealth of Massachusetts on deposit
with the City Bank & Trust Company

Gentlemen

Pursuant to the authority vested in me by virtue of the terms
and conditions of G. L. (Ter. Ed.) Chapter 172, Section 31, it is
the request of this Department that all funds of the Department
of Public Works on deposit with the City Bank & Trust Company
in excess of 40% of the Bank’s paid up capital and surplus, shall
be subject to the condition that the City Bank & Trust Company
secure such excess deposits by the deposit for safekeeping, within
five business days after receipt of such deposits, of United States
Government bonds, notes, bills or certificates of indebtedness to
the value of such excess deposits, with said securities to be col-
lateral for the repayment of such excess deposits.

Will you kindly acknowledge your assent to these conditions on
the carbon copy of this letter and return same to the Department.

Very truly yours,

s/ A. N. DiNATALE
Anthony N. DiNatale, Commissioner
Department of Public Works

Assented to:
CITY BANK & TRUST COMPANY
BY s/Rubin Epstein
Rubin Epstein, President

EXHIBIT 2
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An assent by the City Bank & Trust Company was endorsed on
the letter and it was returned to the Department of Public Works.

From that date until the close of the audit, deposits in excess of
the said 40% were secured by the purchase of United States Short
Term Treasury Notes. (Exhibit 7 A-E) The bank offered in evi-
dence (Exhibit 6) a daily balance of Department of Public Works
funds on deposit from April 6, 1959 to the close of business on
March 22, 1960. This list showed the amount of securities pledged
for any amounts deposited in excess of 40% referred to in Section
34 of Chapter 29.

An investigator for the Committee, Charles Allen, C.P.A.,
checked this list with the First National Bank of Boston, where
the City Bank & Trust Company’s pledged treasury notes were on
deposit to secure the Department of Public Works’ account. The
audit conducted by Charles Allen showed in his report (Exhibit
2A) securities set aside were in excess of the amounts required in
the instructions from the Department of Public Works to the bank
as set forth in Exhibit 2.

The Committee noted that from April 1958 to January 13, 1959,
for the period prior to the letter sent by the Department of Public
Works to the bank (Exhibit 2), the excess deposits of the Depart-
ment of Public Works were not secured as they were thereafter by
the CityBank & Trust Company.

Testimony submitted by the bank and the Department of Public
Works in substance stated that they were not so limited by this
Section 34 of Chapter 29 of the General Laws, and that they had
made a check with the Attorney General’s office in this regard.
However, to avoid public criticism, the excess over 40% was se-
cured.

The Auditor questioned the right of the Department to make
such excess deposits. The Department of Public Works referred
to Chapter 172, Section 31 as the basis for permitting its deposits
in said bank.

“Chap. 172, Sec. 31. Trust Companies (Deposits) and
may give such collateral or other security for deposits of public
or other funds as may be required by any public authority mak-
ing such deposits or controlling the terms upon which they may
be made ”
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The Auditor’s report suggested that the matter be referred to
the Attorney General for an opinion.

In a discussion with Counsel in Executive session on September
15, 1960, it was unanimously agreed by the Committee, that a
formal request for an opinion concerning this problem be for-
warded to the Attorney General. That request is as follows:

September 15, 1960

Honorable Edward J. McCormack, Jr.
Attorney General
State House
Boston, Mass.

Dear Sir:

On September 6, 1960, the Massachusetts Senate adopted an
order establishing a special committee for the purpose of making
an investigation and study of the Highway Division of the Depart-
ment of Public Works.

The Committee consists of Senators Donahue, Foster and
Farnam, who are now functioning under this order.

The Committee respectfully submits to the Office of the Attorney
General for opinion, the following:

Reference is made to pages 9 and 10 of the Auditor’s Report on
examination of accounts of the Highway Division of the Depart-
ment of Public Works from April 6, 1959 to March 23, 1960, and
during that time there was on deposit funds of the Department of
Public Works in a Boston bank in the amount of $2,589,177.60.
The financial statement of the bank issued by it as of December
31, 1959 showed a combined capital and surplus of $1,100,000.

The deposit of $2,589,177.60 represents over $2,000,000 in excess
of the 40% of the combined capital and surplus of the bank re-
ferred to in Section 34 of Chapter 29.

The Department of Public Works claimed justification for the
deposit of over $2,000,000 in excess of the statutory limitation by
reason of the provisions of Chapter 172, Section 31 in that it had
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secured the overage with United States Securities in the amount of
the overage.

(a) Does Section 31, Chapter 172 permit deposits in excess of
40% of the combined capital and surplus of the depository
as imposed by Section 34, Chapter 29, provided that such
excess is secured by United States Securities in the amount
of the excess?

Because of limited time, within which this Committee must
render its report to the Senate, and because of the importance of
an opinion from your office to this Committee, it is respectfully
requested that this opinion be given to the Committee at the
earliest possible moment.

Kindest regards.

Very truly yours,

CHAIRMAN

MAD:mh

In reply to the Committee’s request that the Attorney General’s
office review this question and submit to them a written opinion,
the office of the Attorney General did render a written opinion on
September 22,1960, as follows:

Senator Maurice A. Donahue

Senator A. Frank Foster Senator C. Eugene Farnam



SENATE— No. 765. [Oct,16

(Cmnntnmurallh of Hlaaaarljuartts

Edward J. McCormack, Jr.
Attorney General

September 22, 1960

Honorable Maurice A. Donahue
Chairman Special Committee
State House
Boston 33, Massachusetts

Dear Sir:

Your letter of recent date, setting forth certain facts relative to
deposits of funds of the Department of Public Works in a Boston
Bank allegedly exceeding the 40% of the combined capital and
surplus of said bank, is at hand and contents noted. In it you pose
the following question:

“Does section 31, Chapter 172 permit deposits in excess of 40%
of the combined capital and surplus of the depository as imposed
by Section 34, Chapter 29 provided that such excess is secured
by United States Securities in the amount of the excess?”
In view of the nature of your inquiry, I construe this question

to be limited to the matter of deposits made by the Department
of Public Works and my answer is so limited.

After a review of the applicable statutory provisions, it appears
that Section 34 of Chapter 29 applies to the State Treasurer and
to deposits made in the name of the Commonwealth. It is clear
that the Treasurer may advance monies from deposits under his
control to officers of the Commonwealth by virtue of and subject
to the provisions of G.L. (Ter. Ed.) Chapter 29, Sections 23, 24 and
25. When such State officers deposit the money so advanced the
deposit is not subject to G.L. (Ter. Ed.) Chapter 29, Section 34,
but is instead subject to Sections 23, 24 and 25. Section 23 pro-
vides specifically that monies advanced shall be subject to such

DEPARTMENT OF THE ATTORNEY GENERAL
STATE HOUSE, BOSTON 33
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rules and regulations as the Comptroller may determine. The
Comptroller has issued an Accounting Manual under the provisions
of G.L. (Ter. Ed.) Chapter 7, Section 16, dealing with advances and
other features of State finances. I believe the foregoing answers
your question.

In conclusion, I recommend that serious consideration be given
to the subject of advances by the State Treasurer of the funds of
the Commonwealth. Rules and regulations promulgated by the
Comptroller under Section 23 can profitably be employed in the
public interest to control them, if that seems desirable to the
General Court.

Very truly yours.

EDWARD J. McCORMACK, Jr.
Attorney General

by s/ Joseph H. Elcock, Jr.
Assistant Attorney General

The opinion of the Attorney General sets forth in its language
that in making a deposit in the amount of $2,587,177.60 by the
Department of Public Works in the City Bank & Trust Company
it was not in violation of Chapter 29, Section 34.

“When such state officer deposits the money so advanced the
deposit is not subject to G.L. (Ter. Ed.) Chapter 29, Section 34”
However, it is subject to G.L. Chapter 29, Section 23: “Advance-
ments from Treasury: Any officer authorized to expend money
in behalf of the Commonwealth may have money advanced to
him from the Treasury for such purposes, in such sums, and sub-
ject to such rules and regulations as the Comptroller may de-
termine.”
In Comptroller’s Bureau Accounting Manual, Chapter 9, Page 10
-Responsibility of Custodian of Advance, Section 3 provides:
“Spending agencies should, whenever possible, deposit their ad-
vance with such banks as are approved by the State Treasurer.
All deposits must be made in the name of the spending agency.”
Even though the Attorney General by his opinion has deter-
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mined that the deposits made by the Department of Public Works
in the City Bank & Trust Company were not in violation of Gen-
eral Laws, Chapter 29, Section 34, and even though security was
set apart and ear-marked as “pledged to secure the Commonwealth
of Massachusetts, Department of Public Works Payroll Account”,
this Committee recommends that the Comptroller under his author-
ity under Chapter 29, Section 23, set up and make such rules and
regulations concerning such deposits as will adequately and fully
protect the Commonwealth.

And the Committee further recommends that such regulations
be adopted that will give the Comptroller or the Auditor the right
to check and inspect and verify periodically such pledged securities.

RENTALS UNPAID JUDGMENTS
GASOLINE SERVICE STATIONS AND RESTAURANT

FACILITIES

The Commonwealth of Massachusetts has certain lands on which
there have been built combinations of gasoline stations and restau-
rants. These have been leased to the Atlantic Refining Company
who, in turn subleased the restaurant portion to Howard Johnson.
There are eleven such leased locations in the following areas:
(Exhibit 24 A-I)

Sturbridge
Bridgewater
Bridgewater
Barnstable
Lexington
Newton
Beverly
Rowley
Rowley
Lancaster
Quincy

These lands come under the jurisdiction of the Department of Pub-
lic Works.

At the time these leases were signed, and for many years prior
and since, in the writing of the leases provisions were made for the
payment of taxes on personal property but no mention was made
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in such leases as to the responsibility of the lessee for payment of
real estate taxes because it had always been the position of the At-
torneys General over the years that land of the Commonwealth
leased under such circumstances was not taxable.

The City of Newton and other local communities, however, taxed
the property to the lessee, relying upon Chapter 59, Section 3A of
the General Laws of Massachusetts, as follows;

Chap. 59, Sec. 3A. “Public real estate used for non-public pur-
poses. Real estate owned by or held in trust for the benefit of
the Commonwealth or a city or town, if used or occupied for
other than public purposes, shall be taxed to the lessee or lessees
thereof, or their assigns, or to the occupant or person in posses-
sion thereof, in the same manner and to the same extent as if
the said lessee or lessees or their assigns or the occupant or per-
son in possession were the owners thereof in fee, free of any
trust ”

Thereafter, the Atlantic Refining Company paid such taxes and
sued the Commonwealth of Massachusetts, relying upon the pro-
visions of Chapter 59, Section 15, as follows:

Chap. 59, Sec. 15. “Tenants: Payment of Taxes. If a tenant
paying rent for real estate is taxed therefor, he may retain out
of his rent the taxes paid by him, or may recover the same in an
action against his landlord, unless there is a different agreement
between them.”
(It is to be noted that the area of the problem here is that it has
always been considered a fundamental principle of law that the
Commonwealth of Massachusetts, being a sovereign, cannot be
taxed or made to pay taxes without its permission or assent.)
The Supreme Court in the case of Atlantic Refining Company

vs. The Commonwealth of Massachusetts (Advance Sheets Pg. 711,
April 8, 1959) decided in favor of Atlantic Refining Company for a
return of money paid it as lessee, for taxes on land owned by the
Commonwealth. However, there are pending collateral proceedings
which may well bring about a determination that local authorities
have no right to tax land of the Commonwealth being used for these
purposes under lease. If the Commonwealth prevails, they might
well not have to pay the unpaid judgments which are the subject
matter of the Auditor’s comment on Page 17 of his report. (See
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Post Script of Attorney General’s opinion of September 22, 1960
Exhibit 73).

The problem of the Commonwealth in regard to taxes on the
eleven leases of restaurants and gasoline stations was brought to
the attention of the Committee by reason of the Auditor’s comment
on Page 17. The question was raised on the allocation of any pay-
ment of such taxes to a Highway Fund or a Bond Issue Account,
and the evidence is clear that in the opinion of the Attorney Gen-
eral and the Comptroller, any such payments as that must be made
on repayment for taxes paid by the lessee, and must be charged
to the Highway Fund and not to the Bond Issue Account.

The Auditor’s report called attention to the requirement of the
lessee for insurance coverage on the eleven gasoline station and
restaurant locations for the benefit of the Commonwealth. Inves-
tigation and examination by the staff show that there is now on
file coverage for the eleven properties above referred to in the
amount of $1,268,300.

However, in view of Chapter 159, Section 3A, with a potential
liability thereunder to the Commonwealth, particular attention
should be directed to examining the need for coverage by the lessee
with liability insurance on the above properties for the protection
of the Commonwealth.

A review should also be made of the existing policies to deter-
mine whether the Commonwealth is adequately protected under
the provisions of the contract.

“The ‘lessee’ covenants and agrees to carry adequate insurance
for the full term of the lease to protect both the Department and
the ‘lessee’ from loss or damage by fire or other casualty.” (Page
7 of Exhibit 24)
Because of the widespread and serious effect that this matter

has, and could have in the future, which extends not only to the
eleven leased areas above referred to, but property such as the
Gloucester Pier, which was the subject matter of litigation in the
Supreme Court in this regard, and to all other properties as well
throughout the Commonwealth which are under lease, it is recom-
mended by this Committee as follows:

1. That immediate attention be given by all departments of the
Commonwealth, as well as the Department of Public Works
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that are leasing land or facilities, to become aware of this
present problem. To review all of their leases and consult
with the Attorney General, who is aware of this present
problem and has indicated the willingness of that office to co-
operate with the various departments.

2. Attention should be immediately given to reviewing all leases
with a view to inserting such clauses regarding the responsi-
bility for payment of taxes by the lessee in the event that it
shall finally be determined that the lands of the Common-
wealth so leased are taxable by the local communities, and
that if assessed to and paid by the lessee the Commonwealth
is liable.

The leasing of parking areas was never intended to be part of
the original set-up of the Department of Public Works, but like so
many other activities that have come into being over a period of
years in this Department, it has attached itself as a new problem,
without the attention it deserves.

Prior to the building of the Southeast Expressway, the State had
only two (2) parking areas, but the surplus land left after the tak-
ings of the Southeast Expressway from the City of Boston, made
available areas which had never before been used for parking.
These areas lay idle for some time without use and without any
revenue to the Commonwealth. These areas were all negotiated
on a permit basis to persons or companies who came to the Depart-
ment and sought their use.

The position of the Department of Public Works was that there
was no way to put these areas out on bid originally, since they had
never been established as parking areas, and many of them had to
be cleared and cleaned and the parking business started and built
up to a point where they would be established.

The original permit holders and developers undertook at their
own risk and expense the preparation of these areas and the set-
ting up of a parking business.

Certainly there was no basis in the beginning for putting unused
areas out to bid as parking lots, areas that were not then estab-
lished as such, but merely vacant land with a potential.

PARKING
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The Committee does not criticise the original base of the permits
on these parking areas because it would seem to the best interests
of the Commonwealth that proper bids could not be obtained with-
out any experience or yardstick to intelligently evaluate their
worth. However, it would appear that good judgment and efficient
administration would have required the assignment of particular
responsibility to closely watch the development of each area when
it had been established, since some of these areas were under per-
mit for approximately a year before they went out to bid, and all
contained a thirty-day cancellation clause.

All parking areas are now under bid, with a total income to the
state of approximately $70,000, as against the original income on
the permit basis of approximately $7,020.00.

It is the recommendation of this Committee to give parking lot
responsibility to one individual with specific duties, rather than to
just have it assigned to some person as it is now, as an additional
responsibility.

Neither the results of the investigation nor the evidence brought
forth at the Hearings gave indication that special favor or arrange-
ment was made in the initial granting of the permits prior to put-
ting the lots out on bid.

(It is to be noted here that the same problem arises that is dis-
cussed in this report in regard to the leasing of gasoline stations
and restaurant areas insofar as the assessment of taxes is con-
cerned, and attention ought to be directed to the problem on
leased areas for parking as was suggested in connection with the
leased land for gasoline stations and restaurants.)
The so-called Dewey Square area was the subject matter of par-

ticular attention to this Committee. One Shea stated that he had
first brought to the attention of the Department of Public Works
the potential of using the Dewey Square area which was vacant
and cluttered with old wrecks, debris and dump material. He was
working at the Post Office and quit his job to take over this with
three other areas, one of which he had paved at a cost of $1,400.00.

Investigation disclosed that he had a silent partner who was ad-
vancing him money until he got started, and for the cost of per-
mits that were required. It does not appear that the Department
of Public Works was aware of this partnership. However, in the
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year of 1959 in the operation of the four parking areas a profit
was made of $14,821.01, of which he received $10,776.75 and the
silent partner received $4,200.00. In the year of 1960, during the
period up to June 21st, a profit was made of $16,744.10. Against
these figures above mentioned was an outstanding insurance bill
attributed to the business, of approximately $5,000, which he still
owes.

At the time of the putting out for bids of all the other parking
lots, this Dewey Square area was not put out for bid. The Depart-
ment’s position was that this could not be put out for bid since it
was then under negotiation for transfer from the Department of
Public Works to the City of Boston, and that it was continued on
a day to day basis until such time as the completion of the trans-
fer of the title from the Commonwealth of Massachusetts to the
City of Boston was completed.

The investigators of this Committee conferred with the Attorney
General, who handles the matter of such transfers of title for the
Department of Public Works, and with the Corporation Counsel
for the City of Boston, and confirmed the fact that the mechanics
of such transfer was in process and title would shortly be passed.
The Corporation Counsel of the City of Boston was called to testify
in Public Hearing, and stated that the conveyancer for the Attor-
ney General’s office and the conveyancer for the City of Boston had
met and were preparing a description of the Dewey Square area
for the purpose of transfer and a deed that would reserve the rights
to the Commonwealth for easements over which the roadway
passed above the Dewey Square land to be transferred.

In the initial instances, when the Dewey Square area was let out
on permit, it was leased for $200.00 per month. At the time of the
bids on all others, the rental permit fee of this area was increased
to $BO.OO per day on a day to day basis.

These areas now used for parking are spaces left from the taking
by Eminent Domain of land for the erection of the overhead ex-
pressway and not actually used in the operation of the road. While
such areas are now confined to few cities, the expanded Highway
Program indicates that in the near future many such areas will
come into being in many other cities and towns.

It is evident that this problem will be the subject matter of in-
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creasing concern. It is therefore suggested by this Committee that
consideration be given to such legislation as might accomplish the
purpose of returning such areas that remain after the construction
of the highways and not needed in the operation of the road to the
cities and towns, whenever practical, since in the local government
there are already established facilities devoted to control of parking
areas.

and

The Auditor, on Page 34 of his report, sets out that Jack Ric-
ciardi, a graduate engineer, was brought into the Department by
the Commissioner of Public Works as a consultant, to undertake
the duties of “Deputy Commissioner”.

The contract provided that he was to be paid for a work week of
37y2 hours plus overtime and expenses, as well as payments for
holidays. The basic pay was at the rate of $9,000 per year.

During the period of December 1, 1957 to March 31, 1960, a
period of two years and approximately four months, he was paid
the total sum of $33,808.39, which he received on the basis of ex-
tended contracts during this period. At the base rate of $9,000,
he received during the 28-month period $21,000 for basic pay, and
overtime during the 28-month period for 2115 hours, some of these
hours straight time and some at time and a half. The total pay-
ment for overtime was $11,997.33. He also received $896.10 for ex-
penses.

It was the contention of the Commissioner of Public Works that
there was a necessity and need for his employing the services of
Mr. Ricciardi because of the understaffed condition of the Depart-
ment of Public Works, and pressing need for a coordinator.

The work he performed, with some exception, was the work that
would ordinarily be performed by engineers and others in the De-
partment, but because of the understaffing they could not be taken
from their work.

The then Commissioner of Public Works, Anthony DiNatale,
took the position that he was entitled to retain consultants as other
prior Commissioners had done under Budget Item 0-3. He stated

DEPUTY COMMISSIONER

OVERTIME
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that he gave the title of “Deputy Commissioner” to Ricciardi to
give him a recognized status to better carry out his duties.

Mr. Ricciardi testified that he came into the Department and
rendered services that brought great savings to the Commonwealth,
and did work which, because of the understaffing, could not other-
wise have been done. He worked all the overtime hours for which
he made claim, and submitted such overtime hours each week.

In testimony, he listed the work in which he was engaged, and
had accomplished during the 28-month period, for the Department.

The Committee does not question that the Commonwealth re-
ceived full measure in services for the payments it made to the
“Deputy Commissioner”. The issue, however, as pointed out by
the Auditor, is not the accomplishments of Ricciardi during the
time he was working under contract with the Commonwealth, nor
of the value of the performance of the work in the hours for which
he was paid overtime, nor the need for additional engineering help
in the Department. The basis of the criticism of this Committee
is the practice or act of appointing a “Deputy Commissioner” in
the Department of Public Works where no such position has been
established in the law, and even though it were assumed that the
Department of Public Works is understaffed in the level which
Ricciardi performed his work, and that the Commonwealth re-
ceived full value for the services for which it paid, the law pro-
vides for only a Commissioner and two Associate Commissioners
whose salaries are set at $lO,OOO per year, and who receive no
overtime.

The only way that such position of “Deputy Commissioner” can
be created or filled is establishment by the General Court of a full-
time position for “Deputy Commissioner”. If such need existed in
the Department for the services of one acting as a “Deputy Com-
missioner” it was not proper to arrange for it in this unorthodox
manner.

TELEPHONE TOLL CALLS

For many years the Department’s telephone system has allowed
35% of toll calls to be placed without clearing through a switch-
board, and thus there is existing a lack of control of such calls.

While it is not the position of this Committee that these toll calls
are not all Department business, good practice and administration
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would require a method of control. The Department is, in view of
this, negotiating for a new system of long distance dialing initiated
by the telephone company to be installed. This responsibility has
been placed in Mr. Lang to bring about this installation at once.

This item appeared in the Auditor’s Report on Page 10 and rep-
resents sums of money paid for work actually done for the Depart-
ment of Public Works by temporary employees on which, because
of technicalities, payment was not approved. In the Closed Hear-
ing, responsibility was directed to the Department to clarify this
matter forthwith.

INVENTORY CONTROL Auditor’s Comment, Page 11;
CONTROL OF MATERIAL AND SUPPLIES IN THE SEVERAL
DISTRICTS Auditor’s Comment, Page 12; WAREHOUSE SE-
CURITY Auditor’s Comment, Page 12; TRANSITS AND
THEODOLITES - Auditor’s Comment, Page 13; CONTROL
OVER SMALL TOOLS Auditor’s Comment, Page 13.

Since 1955 there had been transferred from a central accounting
department to various District Highway Engineers throughout the
state, responsibility in connection with the inventoried property of
the Department, and used in the districts. The value in dollars of
these inventories, small tools and transit, represents a substantial
amount of money, and the Committee recommends that a standard
method of control be set up in writing and a specific responsibility
established in each district to be carried out in accordance with the
standard method and procedure.

Investigation and study of this Committee directed itself in this
regard to another thinning of responsibility over a period of years
in the Department of Public Works in regard to claims arising for
damages caused to the property of the Commonwealth and for
other types of claims. This is, in the opinion of the Committee, of
sufficient importance to have specific responsibility in an individual
or division of the Department to investigate and prepare the ma-
terial for forwarding to the office of the Attorney General for prose-
cution of said claims.

UNACCOUNTED FOR ADVANCE MONEY

SUSPENSE ACCOUNTS RECEIVABLE



1960.] SENATE —No. 765. 27

Originally there was approximately $7,000,000 due the Common-
wealth from the Massachusetts Turnpike Authority for taking of
roads and other land in connection with building of the turnpike.
All but $268,000 of this amount has been collected by the Com-
monwealth. Of this amount, $139,000 has been the subject of con-
troversy dealing with the validity of engineering and other charges.

The Committee’s investigation of this matter verifies that the
Department of Public Works and the Massachusetts Turnpike Au-
thority have almost reached a point of final agreement.

On November 10, 1959 the Department of Public Works entered
into a lump sum contract for $84,000 for professional engineering
services to up-date and revise the Department’s current publica-
tion, and a draft of a new revision of standard specifications for
highways and bridges.

An issue was raised in this connection as to whether or not the
charge for these services should be made against the Capital Out-
lay Bond Issue or Administrative expenses. Since this contract
was of a general nature and not directly connected with a specific
highway or project, there is no question that it should not be
charged to Bond Issue.

However, this is not the basic issue as developed by the testi-
mony before this Committee. This contract for the $84,000 was
entered into on November 10, 1959, and the contract is Exhibit 46.
It contains only in the most general language what is to be done by
the consultant J. L. Hayden Associates, Inc. and is indefinite in the
scope of work to be performed. The price of $84,000, which was
set as a lump sum fee, was determined after conferences between
the Department and the consultant, and it was claimed by the De-
partment that computations were made by the personnel of the
Department, but no such computations could be found in the rec-
ords of the Department, nor were they produced before the Com-
mittee by the Chief Engineer who negotiated this lump sum con-
tract for the Department of Public Works.

REIMBURSEMENT FROM THE MASSACHUSETTS
TURNPIKE AUTHORITY

LUMP SUM AGREEMENT
CONTRACT #BlBl
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The only evidence of a proposal presented to the Department by
J. L. Hayden Associates, Inc. is a letter (Exhibit 20B) dated
October 1, 1959, in which the J. L. Hayden Associates, Inc. set forth
only in the most general of terms the scope of the lump sum con-
tract, and does not in any way indicate the amount of work that
might be expected or required in man-hours or of engineers or
others to perform this contract.

The only written memorandum or worksheet or writing of any
kind which the J. L. Hayden Associates, Inc. could produce as a
basis of their computations or the figure of $84,000 is an inter-
office communication dated September 15, 1959, (Exhibit 20), in
which there is set forth the scope of the work contemplated to be
done by them on the $84,000 lump sum contract. Nothing could
be produced by the consultant to indicate any breakdown that was
the basis for the figure of $84,000.

Although it was contended that there were conferences during
the summer of 1959 between the Chief Engineer and J. L. Hayden
Associates, Inc., and that Hayden and his staff prepared material
and made computations for the proposal, there are no written rec-
ords to indicate such conferences, nor is there anything in the rec-
ords of J. L. Hayden Associates, Inc. to indicate how he arrived
at a figure of $84,000.

This Committee states that because there are no records or com-
putations to show justification for the basis of a figure of $84,000,
and because the scope of the proposed work was difficult to deter-
mine, as evidenced by the lack of worksheets or figures, such con-
tract should have been let upon a cost-plus basis, and on that basis
the Commonwealth would certainly have been better served. This
Committee can find no justification for the failure of the J. L.
Hayden Associates, Inc. to have prepared worksheets or computa-
tions which would have been the basis of the lump sum figure of
$84,000.

The same consulting firm, J. L. Hayden Associates, Inc., entered
into a contract that was dated July 2, 1959 and is Exhibit 45, but
under examination by the Committee’s counsel the President of J.
L. Hayden Associates, Inc. stated that it was not signed until No-
vember 19, 1959; that this work was a study of the highway needs
and fiscal review and study, but that as a result of a letter of July



1960.] SENATE —No. 765. 29

2, 1959 which is Exhibit 49, from the Department of Public Works
to J. L. Hayden Associates, Inc., he had authority to proceed. This
letter states in part:

During the past few months the writer has had the privi-
lege of participating in numerous conferences with Department
personnel on proposed plans for extending the Federal Aid High-
way Construction Program under the terms of Acts passed by
Congress 1956-1958. As a result of these discussions, a meet-
ing with the Department personnel was held in the Commis-
sioner’s office on June 30, 1959, and this letter will confirm the
writer’s understanding to proceed with a study on the above
referenced subject ”

Since it is extremely difficult to estimate a fee for this
work at this time, we suggest our compensation be based on
actual payroll plus 100%, plus out-of-pocket expense on a tem-
porary basis. When the extent of the proposed study is made
firm so that a definite scope of our work is agreed upon, we will
submit a lump sum fee proposal that will reflect credits of any
payments that are made on the payroll basis.”
It is to be noted here that no payments were ever made on a pay-

roll basis.
Exhibit 51 from the Chief Engineer of the Department of Public

Works to J. L. Hayden Associates, Inc. acknowledges the receipt of
his letter of July 2, 1959 with an authorization to proceed with the
work forthwith.

Even though it is the explanation of the Department that be-
cause of the importance of starting work so that the Common-
wealth could get full advantage of the Federal Road Program they
had given authorization to start this work by letter, the fact that
the contract was dated July 2, 1959 and was not signed, according
to the testimony, even though work was continuing, until Novem-
ber 19, 1959, does not to this Committee, to say the least, seem
good practice in a contract of this size.

But this is not the main issue in regard to this lump sum con-
tract for $148,000. The consultant could produce no worksheets to
show the basis of his computations by which he arrived at the fig-
ure of $148,000 as a lump sum figure, except three sheets 8" x 10"
of lined paper, on which there are pencilled writings set forth as
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Exhibits 50A, SOB and 50C, in which he sets forth in the most gen-
eral terms the scope of the work proposed to be done, and sets forth
in Exhibit 50C the summary breakdown of $148,400 as follows:

(a) 0.01% of $1,000,000,000 (projected cost) $lOO,OOO
(b) 20% Public Relations, Publicity, T.V., Radio,

Movies, Public Hearings, Meetings, Displays, Ex-
hibits and Travel 20,000

(c) Layout and Printing—lM 16,000
(d) Travel allowance 4,000
(e) Contingencies @6% 8,400

$148,400

The Committee rejects the contention of the consultant that this
was a construction project, but was rather a study to present a
road program for adoption.

The Department itself had no records of its own of any compu-
tation or worksheets to show the basis of their negotiation on, or
acceptance of, the $148,000 lump sum fee.

This Committee challenges the practice in this instance of the
consultant, J. L. Hayden Associates, Inc. as to the basis on which
the figure of $148,000 was submitted, in view of the fact that there
is nothing to indicate the soundness or reasonableness of the lump
sum figure of $148,000, on which a profit of $53,634 was made.
The Department, to say the least, did not act prudently as evi-
denced by the lack of records of computations or worksheet to
show they gave proper consideration in agreeing to the fee of
$148,000.

It was the testimony of John Hayden, President of J. L. Hayden
Associates, Inc., the consultant, (Testimony, Pages 251-253 of
Public Hearings, and Pages 248-249 of Closed Hearings) that his
basis for charging $lOO,OOO was .01% of a proposed construction
cost of $1,000,000,000.

His computations shown in Exhibit 50C also clearly set forth
the same basis for such charge. He is bound by this testimony and
Exhibit 50C.

As part of his contract (Page 2 of Exhibit 45) there is set forth
the following:
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"Standard Specifications The Consultant agrees to perform
the work required under this contract in strict conformity with
the provisions of the 1953 Standard Specifications for Highways
and Bridges adopted by the Commissioners of Public Works
under date of January 26, 1954, and amendments thereto, insofar
as said provisions are applicable to this contract, said Standard
Specifications and amendments being specifically made a part of
this contract as fully and to the same effect as if the same had
been set forth at length herein, except as herein otherwise
provided”
In the Standard Specifications General Provisions for Design

Engineer Services For Highways and Bridges, the following is set
forth:

“In the event that no construction contract for the project is
awarded by the Department within three hundred and sixty-five
(365) days after the acceptance by the Department of all data
heretofore described, completed by the Design Engineer, the
Commonwealth hereby agrees to pay and the Design Engineer
agrees to accept as full compensation for the services rendered
under the contract to the satisfaction of the Department, a sum
equal to eighty-five percent (85%) of the fee or as otherwise
shown in the SCOPE OF DESIGN ENGINEER’S WORK AND
SPECIAL PROVISIONS as based on the Design Engineer’s esti-
mate of bid items as approved and accepted by the Department
for the project.”
The Committee suggests in view of the foregoing, that no con-

struction contract was awarded on this project; that the provisions
next above set forth would apply.

This Committee recommends that the Department concern itself
with action to require J. L. Hayden Associates, Inc. to return
15% of its fee of .01% of $1,000,000,000, or the sum of $15,000.

Again this Committee states flatly that the Commonwealth
would have been better served if the project had been done on a
cost-plus basis, and refers again to the Manual of American Socie-
ties of Civil Engineers below cited in Section 6. It is submitted
that all three lump sum contracts come within Section 6.

"CHAPTER IV —Bases For Making Charges For Professional
Services. In the computation of charges for professional service,
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one of the following bases is generally used, although modifi-
cations of any basis, or some other unstated basis, may be used
because it is especially applicable to a particular case:

2. Fixed lump-sum fee;
3. Cost plus a fixed fee;
4. Salary cost times a factor plus incurred expenses;
5. Personal services on a per-diem or hourly basis;
6. Cost-plus basis when scope of work is difficult to determine;
7. Retainer fee; and
8. Retainer fee plus per-diem rates.”

CHAPTER IV Page 13. “Cost-Plus Basis When Scope of
Work is Difficult to Determine. There are numerous cases
when the extent of the engineering service required is difficult,
if not impossible, to predetermine. Under such circumstances it
is impossible to establish fees as a percentage of estimated con-
struction cost. In this general classification and wherever part-
ners’ or officers’ time comprises a major portion of the engineer-
ing costs, per-diem rates mutually agreed to by the client and
the engineer are recommended, with reimbursement for travel,
subsistence, and other direct expenses.”
Section 6 of CHAPTER IV, and CHAPTER IV, Page 13 above-

quoted, would apply in the opinion of this Committee.
A lump sum contract for $23,000 was given to the J. L. Hayden

Associates, Inc. for study of a proposed President Adams Parkway,
Contract No. 8219 (Exhibit 47).

This contract was entered into according to the Department, in
the nature of a crash program to take advantage of the authori-
zation by the 86th Congress, Public Law 328, providing funds for
connecting areas of the Commonwealth, of scenic, historical and
recreational significance.

Again, the only proposal or worksheet or computation that was
in the records of the consultant, or which was proposed by him as
a basis for the figure of $23,000 for this project, was Exhibit 23,
a letter dated September 21, 1959, in the nature of a proposal, and
was in broad, almost undefined limits, together with a typewritten

1. Percentage of cost of work. Fee based on a percentage of
estimated or actual cost of work contemplated or con-
structed:
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general breakdown, also in the broadest of terms and unsupported
by worksheets.

Hayden did testify that there were conferences among his engi-
neers and also with the Department, which were the basis of his
estimates when added to his judgment and experience of thirty
years.

The Department produced no worksheets or records other than
Exhibit 23, which had been sent to them by the J. L. Hayden As-
sociates, Inc.

J. L. Hayden Associates, Inc. also produced inter-office memo-
randum dated September 7th (Exhibit H7) which purported to be
his cost for performing the lump sum contract, and Exhibit HB,
dated September 7, 1960, which purported to be a breakdown of
his proposals.

An examination of these exhibits leads the Committee to the
conclusion that there was no proper basis on which Hayden or the
Department could arrive at this figure of $23,000. Hayden testified
that he relied on experience and judgment of himself and his organ-
ization in arriving at the proposed figure.

The scope of work was “difficult to determine”, and the engi-
neering services required “difficult to predetermine”. Compare
Chapter IV, Page 10, and Chapter IV, Page 13, of the General Pro-
visions For Engineer’s Services above set forth.

To the Committee, again this was a contract that falls within
what should have been cost-plus. At least the Department would
have the right to examine and challenge any costs, which it does
not have under lump sum.

In this contract, $11,100.89 was charged for engineering location
studies and estimates. Exhibit H 7 and Exhibit H 8 indicate this
figure was arrived at by taking 80% of four items:
at by taking 80% of four items:

1. Direct Labor $ 4,815.31
2. Chief Engineer (160 hours) 3,460.80
3. J. L. Hayden Associates, Inc. Principal (16 days) 3,200.00
4. J. A. Harding Principal (12 days) 2,400.00

$13,876.11
80% of $13,876.11 $11,100.00
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The Committee questions the amount of engineering work done.
The contract was dated December 8, 1959, although the testi-

mony of Hayden was that he had started the work on authori-
zation, from July on, and the work was on its way.

The contract, however, was not signed until December 28, 1959,
and in Exhibit H6, which is the brochure prepared by the con-
sultant, a letter printed therein, dated December 31, 1959, to the
Governor, presents the brochure as completed.

The consultant, however, did not receive his first payment under
the contract until February of 1960. Even though this was con-
sidered a crash program by the Department of Public Works and
immediate action was indicated in anticipation of receiving Federal
funds, the Committee again points to these date peculiarities as
another example of the thinning of responsibility that has been
developed in the Department of Public Works over the period of
years.

The Department of Public Works should have prepared work-
sheets and estimates as a basis for letting these three contracts on
a cost-plus basis, for it would have better served the Common-
wealth.

The unprofessional method of computation and proposal in all
three lump sum contracts seem to this Committee to be a failure
on the part of the consultant, J. L. Hayden Associates, Inc., to
observe the standards and ethics of the profession of engineering.

The Auditor, on Page 37, refers to overruns which have occurred
on several contracts with the Department over a period of years.
Some of these contracts were set forth in Pages 37, 38 and 39.
The Auditor states he analyzed the various overruns and came to
the conclusion that the reported prime reason for these overruns
was the failure of the preliminary plans to show either the terrain
or makeup of thearea with any degree of accuracy.

In putting contracts out for bid the Department sets forth to the
contractor the results of a preliminary plan as to the terrain and
makeup of the area, and on that basis the Department also sets out
the estimated quantities and various types of materials expected to

OVERRUNS
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be found and moved by the contractor who is awarded the contract
on bid.

When the amount actually required to be removed by the con-
tractor exceeds the amount as shown on the preliminary plans on
which the contractor bid, the item becomes an overrun and he is
paid for such overrun. The overrun is paid for at the same rate
that the contractor bid for the estimated amounts to be removed
as shown on the preliminary plan.

An example of such overrun would be if a preliminary plan
showed 5,000 yards of gravel to be removed, whereas in fact the
contractor had to remove 10,000 yards, he would be paid for the
additional 5,000 yards of gravel at the same rate which he had bid
for the removal of the estimated 5,000 yards.

The danger of injury to the Department comes when there is a
high unit price for material removal or handling and the prelimi-
nary estimates set forth in the Department’s original plans and
specifications are exceeded greatly, and the amount of material to
be removed exceeds to a substantial degree the amount estimated to
be removed on the basis of the preliminary plans.

While it is difficult to control preliminary estimates to a fine de-
gree of accuracy, it is recommended that attention be given by the
Department to improving the preliminary plan so as to prevent a
wide divergence between the original estimates and the amounts
finally required to be removed.

UNNECESSARY AND UNREASONABLE DELAYS
ON CONTRACTS RESULTING IN CLAIMS BY THE
COMMONWEALTH AGAINST THE CONTRACTOR

The Auditor’s report brought to the attention of this Committee
the pendency of certain claims by the Commonwealth against bond-
ing companies as a result of failure of the contractors to properly
perform their contracts.

The investigation and study by this Committee has led to an
acceleration of the action by which these claims will be liquidated.
In the course of its investigation, after conferences with the De-
partment and the office of the Attorney General, it was brought out
that Chapter IJ/9, Section V/A of the General Laws requires from
the contractors performance bonds on projects on buildings, but
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that such statute does not apply to projects covering road con-
struction. Under this statute the Attorney General has set up and
approved the form of bond.

The form of bond of the Department of Public Works is not that
approved by the Attorney General.

It is recommended by this Committee that the Department con-
sult with the office of the Attorney General and take such pro-
cedures as are necessary to adopt the form of bond approved by the
Attorney General so that the Commonwealth will receive the full
measure of protection.

While no specific criticism was made by the Auditor on land
damages under land takings in the Commonwealth, it was a matter
of public knowledge that the Federal Bureau of Roads is auditing
the Right of Way Division of the Department of Public Works, and
that a Congressional Committee was also investigating land dam-
ages in the same Division, it was brought to the attention of the
Committee that the Federal Government was withholding as of
May 20, 1960 $6,721,817.41 for which the Commonwealth has billed
as the Federal contribution to the State, for land takings.

This Committee, through its staff, started in the Department of
Public Works, to go into the land taking phase of the Department’s
activities. Hundreds of millions of dollars have been awarded by
the courts or by settlements through the Department’s Real Estate
Review Board. These land takings by the Department were in every
section of the Commonwealth in well over 150 cities and towns, and
dealt with over 13,000 takings with about $77,000,000 expended in
the period from 1953 to 1959.

Any study or investigation of such magnitude would require title
searchers, appraisers and investigators to examine records in every
city and town office where takings occurred, and in every Registry
of Deeds in the Commonwealth. An adequate study and investiga-
tion would require a minimum of six months, and at least 35 staff
members with experts, at a tremendous cost to the Commonwealth.

It was obvious that it was not the intent that this Committee be
set up to include within its scope such a far flung operation.

LAND DAMAGES
WITHHOLDING FEDERAL FUNDS



1960.] SENATE —No. 765. 37

Counsel for the Committee arranged for a meeting in Boston
with Chief Counsel Walter R. May, and Assistant Chief Counsel
John P. Constandy, for the “Blatnik Committee”, a Congressional
Committee that is engaged in investigation in many states of the
Union, including Massachusetts. Such an investigation directs itself
specifically to land damages and land damage awards.

A conference was held in Boston, at which Counsel and Chief
Counsel confirmed the judgment that such investigation would
require six months and a staff such as had been above mentioned.

The Chief Counsel for the “Blatnick Congressional Committee”
made the request of the Senate Committee through its counsel to
refrain from entering into an investigation of land damages in the
Right of Way Division of Public Works at this time:

1. Because this Committee could not hope to even begin to
accomplish anything effective in less than six months and
with a large staff.

2. That the investigation would conflict with and hamper the
Blatnik Committee investigation, which was to be full scale
and complete.

3. That the Department of Public Works Right of Way Division
was presently being audited and investigated by the Federal
Bureau of Public Roads.

4. That releases from the Federal Bureau of Public Roads in
regard to their audit of the Right of Way Division of the
Department of Public Works had already hampered the pre-
liminary investigators of the Blatnik Committee in Massa-
chusetts.

Their investigation is in progress, and the Committee will hold
open public hearings in Boston. Their investigation, it was assured,
will be full and complete, with their staff investigators and experts
directed toward a full and complete disclosure. A report will be
filed which will be open to full public view. Any malfeasance, mis-
feasance, misconduct or violation of this law will be brought to the
proper authorities for punishment.

This Committee is convinced that the public and the Senate will
be made fully aware by reason of this investigation and report by
the Blatnik Committee, of every phase of the Right of Way Divi-
sion of the Department of Public Works on land takings.
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and

Large sums of money have been expended during the past ten
years for consulting engineers called in by the Department.

The history of this practice is born with the beginning of the
almost sudden expansion of the Highway spending with the bond
issue of $100,000,000 in May of 1949 for an accelerated Highway
Program.

Total expenditures of the Highway Department rose from
$30,936,368.54 in 1949 to $147,133,025.22 in 1960. Since 1949 to
date the Department has been authorized to expend $961,000,000.
From 1950 to 1960 the number of lane miles constructed by the
Highway Department rose from 87 miles to 390 miles.

These figures give clear indication of how the work of the De-
partment has expanded, yet the Department has not in any measure
increased its engineering or administrative staff to meet such ex-
pansion. Responsibility under these circumstances has been spread
thin.

Consultants were brought in to do the work which could not be
done by the regular staff.

If the need for outside engineering as has developed is to con-
tinue, in order to reduce the number of outside consultants the
Department must develop, if possible, an attraction to outside
engineers to come with the State Service and to develop within its
own employees engineering talent.

House Bill No. 3275 could be a helpful step as well as following
the recommendations of the Stone & Webster Report.

Engineers and top administrative help have not generally been
attracted to the State Service by reason of the fact that private
employers set a high salary scale.

Unless something is done to broaden the base of the Depart-
ment’s engineering, there appears no alternative but to continue to
bring in outside consultants. Consultants cannot be sought or
selected by bid method.

As long as the Department must use outside consultants, and
because such large sums are expended, the Department ought to

CONSULTING ENGINEERS

FEES
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set up a system for selection of qualified consultants, and a list of
selected consultants made for public view.

Even though the Committee and staff were working constantly
and continuously on the scope of its investigation, there came to
its attention the matter of Survey Parties being paid for work on
March 4, 1960, although there was a snowfall of 19.5 inches from
March 3rd to March sth, 1960. (Exhibit H3)

Despite the already heavy workload of the Committee, its staff
made an investigation and gathered material and evidence on this
additional matter.

It disclosed that about 65 Survey Parties from about 25 compa-
nies submitted bills in the total amount of $6,300 to the Common-
wealth for payment for work on March 4, 1960. Testimony of
District Engineers in charge of these parties showed that they
could not get to the survey areas from their homes because of the
storm. There was testimony that no actual survey work was done,
but it was claimed that there are calculations to be done inside,
and the Registry of Deeds to be checked as part of the work, and
some of this type work was performed on that day. The Com-
mittee cannot accept as a fact that work was done by these Survey
Parties on March 4, 1960 in view of the evidence and the weather
conditions. (Exhibit H3)

This Committee recommends that immediate study and investi-
gation be made of the work claimed to be performed by these
Survey Parties on March 4, 1960, require the Survey Companies
to submit the specific work claimed to have been performed, and
if it is not verified as performed, initiate action to recover the
monies paid.

The Survey Companies should be required to maintain records
of work time of their Survey Parties, and certify under oath that
their Survey Parties have performed the work for which they claim
payment.

This, to the Committee, is another example of the thinning of
responsibility of the Department of Public Works over the period
of years.

SURVEY PARTIES
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TMs involves a project of painting of the East Boston Express-
way by theDepartment of Public Works.

The Auditor’s Report on Page 21 refers to and criticizes the
expenditure of $36,400 to one painting contractor, A. W. Anderson
Company, for services of two seven-man painting crews.

These services were authorized by a succession of forty-four
approvals for equipment rentals, and charged against the mainte-
nance account of the Department. Each of these approvals was for
twenty hours per seven-man crew at $43.75 per hour, and each
approval was for an amount of $875.00, covering a period of 2%
days.

The Auditor’s criticism was made in the following language
“The granting of a series of 44 approvals of $875.00, each one
under the statutory limitations of $l,OOO for work confined to
one section of the Expressway, appears to be a device to circum-
vent the provisions of Chapter 29, of the General Laws.”
The Committee and staff made a searching inquiry into the pro-

cedures of the Maintenance Department; the performance, quality
and value of the work, and gave particular attention to the unusual
circumstances surrounding the role of A. W. Anderson Company.

The Committee first directed its attention to an analysis of the
criticism that the methods used by the Department in this instance
“appeared” to be a violation of the law, Section BA, Chapter 29 as
to “split contracts”.

Chapter 29, Section 8A of the General Laws is as follows:
Chap. 29, Sec. BA, “No officer having charge of any office, de-
partment or undertaking which receives a periodic appropriation
from the Commonwealth shall award any contract for the con-
struction, reconstruction, alteration, repair or development at
public expense of any building, road, bridge or other physical
property if the amount involved therein is one thousand dollars
or over, unless a notice inviting proposals therefor shall have
been posted . . . and, if the amount involved therein is in excess
of five thousand dollars, unless such a notice shall also have been
published at least once not less than two weeks prior to the time
so specified, and at such other times prior thereto, if any, as the
commission on administration and finance shall direct. ... No

EQUIPMENT RENTAL PAYROLL
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contract or preliminary plans and specifications shall be split or
divided for the purpose of evading the provision of this section.”
Investigation and study by the staff disclosed that there were

44 approvals over a 12-week period, that this was a single project,
that the original estimate of the Department was $150,000, and the
ultimate cost was $218,000; the hire of the crews was charged to
“Equipment Rental”, and further, the Department considered doing
the work by contract and rejected it for the method adopted called
“Force Account”. “Force Account” as used in the Department
is as follows:

“Force Account This is the use of Department equipment and
personnel in doing the regular jobs assigned to the Department,
such as snow removal, repair of roads, painting of bridges, etc.,
or, where the Department does not have specialized equipment
the use of such equipment and related skilled personnel to oper-
ate same.”
Having determined the foregoing facts, it was the Committee’s

duty to then proceed with the examination of records and wit-
nesses; and to study the action of the Department in selecting this
method rather than a contract method.

Summary of the testimony from the Department is as follows:
The East Boston Expressway had not been painted since its

original erection in about 1952. The District Engineer reported the
necessity for repainting this structure to prevent deterioration.

The Department made an estimate for this project by listing it
in a work program without any definite details submitted. (R.C.
Pg. 680)

Gordon Love, an employee of the Department for thirty-nine
years, now Assistant Chief Engineer, who at the time concerned
with this project was Chief Maintenance Engineer, and had held
that position for a period of eight years, assumed full responsi-
bility for recommending the 44 approval methods for painting the
bridge (Force Account).

“Q. to Love: Whose decision in this instance was it to paint a
bridge on force account when the amount esti-
mated by the Department was $150,000 to paint
it, and eventually wound up at $218,000?
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A. by Love: It was my decision to make the recommendation.”
(R. Pg. 501)

Q. to Love: Are you the one in charge of all maintenance?
A. by Love: At that time I was maintenance engineer and

would be responsible for initiating such recom-
mendations.” (R.C. Pgs. 687-688)

The Committee having determined responsibility for the decision
of the choice of the method by which the painting work was to be
done, and the duty of initiating the recommendation, sought into
the circumstances and actions under which the Department under-
took to do the work under the Force Account instead of by
contract.

It was originally contemplated to do the work by contract, and
the approximate estimate, unsupported by details, was guessed at
$150,000. (R. C. Pg. 681)

In analyzing the contract method of performing this work the
Department made a study. They gave consideration to the fact that
this was the first urban elevated expressway which they had to
repaint. Although they could have made up specifications, such
specifications could not be based on any prior experience that
would accomplish the purposes and results ultimately contemplated
by the Department as it was anticipated that the Commonwealth
would in the future be faced with much more of this type of
maintenance on similar structures to be repainted. This project
would furnish them with information and experience for the future.
A contract would not meet this objective.

A contract has to be set up for an entire project in advance, and
procedures cannot be changed once the project starts to meet con-
ditions found after the work progresses. (R.O. 535)

Sometime in April of 1958 the decision was made by G. Gordon
Love to perform this work by “Force Account” rather than by
contract. (R.C. Page 685)

The decision and judgment to start painting on a “Force Ac-
count” was made because of certain peculiarities of the structure;
because of the nature of the design of the East Boston Express-
way, which includes many relatively inaccessible places which were
to be painted by the Maintenance Division for the first time; the
manner in which the columns were boxed-in and certain other
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areas that would be very difficult to not only cover in a written
specification but to insure quality of work. (R.C. 693-694)

There were also involved the problems of working over the M.T.A.
live power line and over a section of the Boston & Maine Railroad
and traffic flow.

It was first considered that this work might be done by the De-
partment. However, there are in the whole Department only eight
regular bridge painters and it was found that in the case of skilled
workmen, the Department is unable to get people to work for the
wages paid, the Department paying $1.98 per hour and the union
scale paying $3.50 per hour. (R.O. Pg. 522) The alternative ap-
peared to be to hire skilled men and equipment to carry out the
painting work on the “Force Account” basis. (R.C. 687)

Deciding to do the work on “Force Account” was a matter of
judgment on the part of the Maintenance Engineer. (R.C. Pg. 690)
The advantage of doing the painting of the bridge by “Force Ac-
count” is that the Department has full control of exactly what the
men do from minute to minute or hour to hour, and they can
closely supervise this particular type operation. In this specific
project there were certain places that had deteriorated more, due
to exposure to the elements, than had others, and the Department
could, as it did in this instance, improvise to obtain the best qual-
ity of work by covering 50% of the area with iron oxide. (R.O.
Pg. 534 and R.O. Pg. 536) In every occasion where work has been
done by “Force Account” the Department has received better qual-
ity. (R.C. Pg. 694)

A major factor in influencing the decision of the Department was
the result of the consultations with the authorities of the Mystic
River Bridge, which showed that they were carrying out repaint-
ing of the structure more satisfactorily and more economically
than was the case with the original painting cost done under con-
tract by them. (R.O. Pg. 497).

The method of determining the cost of painting a bridge struc-
ture is by the ton of steel. A comparison of painting costs between
the Mystic River Bridge and the East Boston Expressway projects
showed the cost on the Mystic River Bridge to be $16.00 a ton and
the East Boston Expressway to be $15.00 a ton.

During the eight years that Love had been in charge as Chief
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Maintenance Engineer, the “Force Account” method had been used
in the Department, as it had been prior to that time. (R.C. Pg.
692) There are twenty-four states that do bridge maintenance work
by this method. (See Exhibit H9)

Specific inquiry was made to determine why this type of seven-
man crew, which is principally personnel, should be charged to the
Equipment Rental Account. It was disclosed that this has been an
established practice by the Department for a period of eight to ten
years as evidenced by the Department’s Manual MNT #l3l, (See
Exhibit 54E) which sets forth on page four, “Bridge painting unit,
seven-man equipped crew with rigging, paint brushes, etc. (See
Exhibit 64-65)

This Committee then challenged the Department in its action in
granting forty-four consecutive approvals on a single project to the
amount of $36,400 at $875.00 an approval, in the light of the pro-
visions of Chapter 29, Section BA.

The Department representative who had the responsibility of
this decision contended that it had never been considered by the
Department that maintenance work including bridge painting,
came under the provisions of Chapter 29, Section BA, which applies
only to “construction, reconstruction, alteration, repair or devel-
opment ".

In the Department’s firm opinion, maintenance does not come
under construction, reconstruction, alteration, repair or develop-
ment as mentioned in the statute. The American Association of
State Highway Officials defines “maintenance” as being “to main-
tain in the same general condition as when constructed”.

The Engineer of the Bridge Maintenance Division, of which Love
was head, takes action before facilities require “repair” and all the
activities of the Department are designed as preventative to pro-
tect the bridge structures.

Also, in the Department’s judgment, no opinion of the Attorney
General was needed. The reason for keeping these approvals at
$875.00 was not because of the provisions of Chapter 29, Section
BA , but for internal control within the Department.

This practice was started toward the end of the 1951 fiscal year
when available funds were low, and the Department used this
method of control to prevent the spending of monies in excess of
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the amount available in theBudget.
The conclusion of the Maintenance Engineer was that it was of

great importance to the Department that it retain its right of engi-
neering decision in determining the best method in each case. If
the Department is unduly restricted, the time-loss, engineering
work-load, and other factors involved in formal contracts would
hamper it in the fulfillment of its responsibilities to the public, and
result in ultimate higher costs and lower quality.

A. W. Anderson was hired by the Department to furnish two
seven-man painting crews in August of 1959 for which the com-
pany received $36,400 on the forty-four approvals; the same A. W.
Anderson Company who, in 1958, had been given similar approvals
on the painting of this same structure.

This Committee, in its investigation and examination, disclosed
mysterious and unusual circumstances of the operation and the op-
erator of this company.

Summonses were issued to Adolf W. Anderson who, it was
learned, was an individual who had been associated with this com-
pany. Investigation disclosed that he had a business address at 302
Columbus Avenue, Boston, and a business address on Casenove
Street in Boston, and recently resided at 468 Broadway, Lynn. The
Committee investigators were unable to locate him, and the State
Police were called in to assist. Persistent efforts of search by Ser-
geant Butler resulted in a report from him that Anderson was no
longer in Massachusetts, but was now in Florida, at 2622 First
Avenue, North, St. Petersburg, Florida. (R.O. Pg. 487) The Com-
mittee also discovered that he had an account in the Shawmut Na-
tional Bank of Boston, and had negotiated a loan as late as Sep-
tember 13, 1960. The most determined efforts of this Committee’s
staff could not produce Mr. Anderson. Its investigators sought,
found and summonsed one Salvatore J. Laudani, with all his books
and records, and examined him exhaustively. The staff, in addi-
tion, checked personnel records to determine status of the owner-
ship of the A. W. Anderson Company. The results of its examina-
tions and investigation of witnesses revealed that prior to 1956, A.
W. Anderson operated a painting contracting business at 302 Co-

THE HIRING OF A. W. ANDERSON COMPANY
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lumbus Avenue, but that in 1956 he sold this business to Salvatore
J. Laudani and Rolfe Johnsson, who operated as partners under the
name of A. W. Anderson Company. This partnership, according to
the testimony, was dissolved on December 31, 1958.

During 1958 the partnership performed work with painting
crews on the East Boston Expressway. Although Johnsson did no
work there, he received part of the profits. A. W. Anderson did no
work in 1958 for the A. W. Anderson Company, yet Laudani testi-
fied that he gave sums of money to Anderson. It is noted that the
testimony revealed that Anderson, who was alleged to have no con-
nection with the Company, went with Laudani to the District office
of the Department of Public Works in Charlestown at the com-
mencement of the bridge painting in 1958.

Records at the City Clerk’s office in Boston reflect that in Feb-
ruary of 1959 a business certificate was filed by Laudani as the
sole owner of A. W. Anderson Company, and Laudani testified that
Anderson had no connection with or interest in the company since
1956.

Laudani further testified, however, that he was in Andover on
August 23, 1959 doing work on a church, when he called his office
at 302 Columbus Avenue and Mr. Anderson answered the phone.
Laudani testified that he had no answering service, no office help
and no prior knowledge that Anderson would be in the office. In
their telephone conversation, Anderson informed him that he was
to go to Mr. Canty in the Charlestown office of the Bridge Mainte-
nance Division of the Department of Public Works where he was
to undertake work on the East Boston Expressway the following
day. Laudani at this time, on the form required to be filed with
the Department, set forth under oath that A. W. Anderson and Sal-
vatore J. Laudani were partners. (Exhibit 43) In both Public and
Closed hearings Mr. Laudani testified under oath that Anderson
was not a partner (R.O. Pg. 457). The Committee points out these
two conflicting statements were both made under oath.

Laudani proceeded to recruit from the union two seven-man
crews, and thereafter proceeded with the painting of the bridge,
which is the subject matter of the forty-four separate approvals.
Again Laudani admitted that Anderson did no work of any kind,
and yet Laudani gave him sums of money in cash.
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The Committee noted that the sum of $4,700 was drawn by Lau-
dani to cash during the months of September, October and Novem-
ber, during the progress of this work. On the stub record of some
of these checks the initials AWA originally appeared, were erased,
and over them written the initials S.J.L. (R.O. Pg. 471) The testi-
mony of Laudani was conflicting and viewed with disbelief by this
Committee.

The questionable position of Anderson, his disappearance, and
the unsatisfactory testimony of Laudani, have left in the minds of
the Committee a blanket of suspicion over the entire circumstances
concerning the relationship of Anderson to Laudani and Anderson’s
relationship to the Department of Public Works in obtaining paint-
ing work on the East Boston Expressway.

While the contention of the Department of Public Works is that
maintenance work such as painting of the East Boston Expressway
project has been done over a period of years by “Force Account”,
and that they do not come under the bid statute as maintenance
work for the reasons prior set forth in this report, which they have
stated is concurred in by the Department of the Attorney General,
this Committee has found no opinion of the Attorney General to
remove the existing doubt on the Department’s position.

This is not a matter that should be any longer left in doubt or
conflict. Because of the importance of this question and the con-
flicting opinions in regard to it, and in view of the large amount of
money involved in the subject matter of this case, your Commit-
tee recommends that the Department immediately seek an opinion
from the Attorney General to clarify its position and to establish
in the minds of all, the propriety of the Department’s position.

Your Committee does not consider that it can, within its author-
ity or power, determine the legality or illegality of the actions of
the Department on maintenance work, but the office of the Attor-
ney General can so determine.

The Committee noted that the circumstances of the series of
forty-four successive approvals in the amount of $36,400, which
was part of a $218,000 expenditure on a single project processed

THE COMMITTEE’S OBSERVATIONS AND
RECOMMENDATIONS
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by twenty hour periods for each approval, brought the amount to
$875.00, which is just under a $l,OOO limitation referred to in
Chapter 29, Section BA.

Though the Department has maintained as above set forth in this
Report, that the forty-four successive approvals were merely an
account control method, it is recognized that this method would
be difficult for anyone to distinguish between it and a subterfuge
to “split contracts”.

The Committee checked the time records of the seven-man
painting crews and examined the Division Engineer and the In-
spector assigned by the Department, with regard to the perform-
ance of the work.

As a result of a thorough investigation by the Committee, which
included an examination of records, testimony from witnesses, and
personal visits by the staff to the East Boston Expressway, this
Committee can report that the work was fully and satisfactorily
performed; that the work was supervised and checked, and its cost
was not excessive to the Commonwealth.

This Committee could not flatly recommend that all maintenance
work come under the bid statute, because in its opinion it is not
within its province to exclude by law the exercise of the sound
judgment of the career engineers of the Department.

Even though the Department maintains that by custom and
practice over the years bridge maintenance does not come under
the bid statute, and even though the Attorney General’s opinion
were to be in accordance with the Department’s contention, this
Committee now recommends that when the Department is begin-
ning a project of this type where such substantial amounts are to
be spent on maintenance, the complete facts relating to the pro-
posed project and expenditures should be drafted in a memorandum
for the attention of the Commissioners in charge of such approvals,
and also to the attention of the Comptroller’s office, so that all the
Departments involved shall be informed from the start of the work
to the ultimate payment, and shall be put on notice as to what is
contemplated and how it is to be accomplished.

It is also recommended by this Committee that there be assigned
from the Auditor’s office of the Commonwealth an Auditor whose
full time shall be spent with the Department of Public Works,
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comparable to the assignment of an Assistant Attorney General to
important departments of the Commonwealth, who will provide
adequate checks throughout the year.

The Committee undertook its investigation and study of the Roy
C. Smith Memorial Bridge with a realization and knowledge that
the problem had been a matter of great controversy and dispute
since 1954.

From 1954, for a period of four years thereafter, there were
many divergent and varied opinions and positions covering the
feasibility and effect of the original abutment design in this area;
the many causes and reasons for the sinking of the abutments; the
various and different types of proposed methods for corrections;
the change in the abutment design and the long delay of the De-
partment in taking any corrective action.

To properly review, study and present to the public a complete
picture, this Committee prepared a history of the project from 1953
to the opening of the bridge on October 13, 1958, which follows:

On November 23, 1954, Public Works Commissioner John A.
Volpe entered into a contract with the Marinucci Brothers & Com-
pany, Inc. for a highway contract which included the construction
of the Roy C. Smith Bridge, an important link in the Southeast Ex-
pressway and spanning the Neponset River, which has tidal flow,
at the Boston-Milton line. A contract was awarded to the Maurice
A. Reidy and the Clarkeson Engineering Company, Inc. to design
this bridge.

On March 2, 1953 (Exhibit H-30, Document 2) the Reidy-Clarke-
son Engineering Company, Inc. indicated by correspondence to the
Department of Public Works that they had studied some borings
taken near the site of the proposed bridge and that the borings
showed a remarkable consistency throughout with peat and silt
going down to a depth of about 35 feet. They suggested that be-
cause of this type of a soil condition that a special study of sub-soil

CONTRACT NO. 5992
ROY C. SMITH MEMORIAL BRIDGE

HISTORY OF THE ROY C. SMITH BRIDGE
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conditions should be made and recommended that the Department
retain the services of a Dr. Arthur Casagrande of Harvard Univer-
sity to make the study and that before the borings are taken he be
consulted to determine what type and location of borings he might
require.

On February 9, 1954 the Board of Commissioners of the Depart-
ment of Public Works retained Dr. Casagrande. (Document 4)

As a result of Dr. Casagrande’s studies and conferences with the
Department of Public Works, the Department incorporated into the
design for the Roy C. Smith Bridge a relatively new type of bridge
construction of which Dr. Casagrande is a leading proponent and
which embodies in it a principle of using compacted gravel rather
than the more standardized type of pile or caisson type construc-
tion. This type of construction according to its proponents would
afford a substantial savings in cost, if successful.

On November 23, 1954 the Department of Public Works awarded
contract number 5992 (Exhibit 5) to the Marinucci Brothers &

Company, Inc.
After the contract was awarded, but prior to the Contractor

starting work on the Smith Bridge the Engineer for the Contrac-
tor, Guido Verrochi, had a conference with the Department’s Chief
Engineer Mr. H. Gordon Gray, the bridge engineer, a Mr. John C.
Rundlett and a Mr. Robert Foster, the Assistant Chief Engineer
for the Department, for the purpose of discussing an anticipated
foundation problem of the bridge. Mr. Verrochi expressed a serious
doubt as to the adequacy of the compacted fill under water replac-
ing the peat which was to be excavated under the abutments. He
felt that because of this tide-wash effect of the Neponset River,
there was a distinct possibility and probability of an uneven settle-
ment of the abutments.

Contractor’s concern was communicated to Dr. Casagrande
through the Department’s Bridge Engineer, Rundlett, on January
10, 1955. (Exhibit H-30, Document 6). A few days later the Resi-
dent Engineer ordered the Contractor to proceed with work on the
construction in strict accordance with the contract drawings and
specifications.

The Contractor proceeded in accordance with the contract speci-
fications to excavate the material in close supervision of the Resi-
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dent Engineer. Excavations were accomplished by means of a
sucker type dredge and a ‘clam bucket’. Excavations were com-
pleted in September of 1955.

On October 6, 1955 (Exhibit H-30, Document 7) Dr. Casagrande
wrote to Mr. Gray, the Chief Engineer, and stated that he had in-
spected the rock excavation material which the Contractor pro-
posed to use for the underwater fill of the south abutment and that
the material would be satisfactory. Dr. Casagrande also pointed
out in this letter that compaction must not be permitted in freez-
ing weather.

After the construction of the abutments, it was observed some-
time in July of 1956 that there was some settlement of both the
north and south abutments. The Department of Public Works
wrote to the Contractor on July 11, and suggested a correction be
made for a settlement that may have occurred to either of the abut-
ments to the bridge. (Exhibit H-30, Document 7-A). On July 13,
1956 the Contractor answered the letter and stated that there still
seems to be settlement and movement going on in these abutments
and requested that the Department’s Engineers measure and de-
termine the amount of settlement and movement that has taken
place up to the present time. (Exhibit H-30, Document 8). The
Contractor also asked to be notified when the Department had
found that settlement and movement had stopped. To establish
this the Department placed a level on both abutments and made
observations.

In August of 1956 the Contractor requested the Bethlehem Steel
Company to proceed with the erection of the fabricated steel work
even though there had been some settlement of both north and
south abutments. The Contractor, Marinucci Brothers, had ad-
vised Bethlehem Steel Company that corrections were to be made
by providing higher bearing plates as approved by the Resident En-
gineer. (Exhibit H-30, Document 19) Marinucci Brothers indi-
cated to the Bethlehem Steel Company that they would be relieved
of any liability for settlement which may occur during or after the
erection of the fabricated steel work. On August 8, 1956 the Beth-
lehem Steel Company wrote to the Department of Public Works
attention Mr. E. R. Boucher and stated that they were unwilling
to proceed with the erection of the fabricated steel work until they
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were assured by the Commonwealth of Massachusetts that they
would not be liable for any loss or damage of any nature resulting
in whole or in part from the present or any future settlement of
the piers and abutments. (Exhibit H-30, Document 9).

On August 14, 1956 Mr. Gray, the Chief Engineer, wrote to the
Marinucci Brothers and stated that the settlement of the piers and
abutments was anticipated and that some revision on the bridge
seats to keep the steel stringers at their proper elevation will be
necessary. Exhibit H-30, Document 10). In his last paragraph he
stated,

“Inasmuch as some settlement was expected on the piers and
abutments because of the design, it is agreed that the Contractor
is absolved of responsibility for some settlement, but the provi-
sions of Article 60 shall remain in effect for loss or damage due
to any other cause.”
The settlement of the abutments became a concern to all parties

and in August of 1956 Mr. Rundlett, Bridge Engineer, requested
Dr. Casagrande to investigate the settlements of the abutments and
recommend any measures necessary for the completion of the
bridge.

On August 15, 1956 Leo Casagrande, brother of Dr. Arthur
Casagrande, wrote to Mr. H. Gordon Gray, the Chief Engineer, and
stated that he visited the Smith Bridge with a Mr. Foster of the De-
partment and a Mr. Henderson of the Clarkeson Engineering Com-
pany, Inc. and found the following:

During the construction of the south abutment and placement of
the fill, the abutment settled about one foot. The settlements are
uniform and no measurable tilting has developed. From the settle-
ment curve it can be concluded that the settlement of the south
abutment would be completed within several weeks, if no additional
load were applied.

The north abutment has settled about two inches and tilted about
one inch. These movements have come to a standstill.

Settlements of the type and order of magnitude of that of the
south abutment could have been due to any one of the following
three causes:

1) After completion of the dredging operations and prior to
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dumping of back fill, a certain amount of peat slid in and was
trapped under the back fill.

2) The presence of an excessive amount of fines in the back fill
material would lead to large settlements during the dumping
of these fines which would segregate in the water and settle
on the bottom in separate layers in very loose conditions.

3) The back fill material was dumped in frozen conditions in
such a state large chunks would build up a very loose body of
fill upon thawing of these chunks and with increase in load
the fill material would compress into a much denser state.
Excessive settlements would develop from the compression of
this fill.

The type of settlement curve for the south abutment seems to
indicate that some soft material has been trapped beneath the fill.
Therefore, I recommend that one core boring be made next to the
south abutment in order to investigate such a possibility. I realize
that it will be difficult, if not impossible, to get such a boring down
through a substantial thickness of rocky fill.

Dr. Casagrande continues, that regardless of which of the three
explanations is responsible for the settlements, there is now no
danger of additional excessive settlements or instability. The ma-
terial responsible for the settlements has meanwhile increased in
density under the applied loads. Apart from additional settlements
upon increase in load, no adverse effects will develop.

Dr. Casagrande concluded that additional stresses under the
abutments from the ways of about three feet of fill from the slab
from structural steel and from a live load, will amount to about
800 pounds per square foot. This is in addition to the present
average weight of the concrete amounting to 300 pounds per
square foot. Dr. Casagrande states that it is estimated that these
additional stresses will result in between three and six inches of
settlement and that only minor additional settlements are antici-
pated at the north abutment. Dr. Casagrande recommended sur-
charging with six feet of fill the south abutment and the fill behind
the abutment for a distance of about 50 feet. During placement of
this fill and after the full height of the fill has been reached settle-
ment observations on the abutment should be made and plotted
very carefully. The surcharge should be placed in one foot lifts
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and at a rate of about one foot per day. Any unusual develop-
ments or excessive settlements should be reported to him im-
mediately. If the settlement should increase at an excessive rate, it
would be necessary to slow down the increase in surcharge to a
rate slower than one foot per day. He estimated that settlements
would come to rest within four to six weeks after the full height
of the surcharge had been reached. Then he states the excess fill
could be removed. And on October 26, 1956 Mr. Chase, District
Highway Engineer, wrote to the Contractor and confirmed verbal
instructions of October 25, (Exhibit H-30, Document 13)

“that you are hereby ordered not to do any welding until further
notice on the structural steel members of the above (Smith)
bridge.”

(Exhibit H-30, Document 14)
On November 24, 1956 Mr. F. J. Magee, the District Construc-

tion Engineer, wrote to Mr. Chase, the District Highway Engineer,
and commented among other things that settlement of the south
abutment started after completion of the abutment and that there
was no settlement during the construction of the south abutment,
but during the dredging operations and back fill no peat was
trapped and all material used in fill was that which met the ap-
proval of Dr. Casagrande and that no excessive fines were noted
nor was any segregation detected. No back fill was placed in freez-
ing weather at the south abutment and no frozen material was in-
corporated in the back fill material. Mr. Magee insists that the
back fill and compacted fill were made exactly as directed by Dr.
Casagrande and was the type of material he desired and recom-
mended to be used. In spite of all this, there is not only a three
to six inch settlement anticipated by Dr. Casagrande, but an addi-
tional settlement of twelve to fifteen inches has taken place. Mr.
Magee gives his opinion that the settlement was due to two basic
reasons.

First, the material under the fill was compressible to some extent
and the inherent air and water were squeezed out by the load on it.

Second, that the tidal action, particularly the rush of water as
the tide went out scoured the material through the rock fill and
will continue to do so as time goes on unless it is stabilized by being
contained by steel sheeting and grouting. Mr. Magee concludes



1960.] SENATE —No. 765. 55

that in his opinion the basic design on this tide water bridge and
the nature of the material as indicated by the borings, indicate that
pile should have been driven instead of the type of foundation de-
signed by Dr. Casagrande.

November 26, 1956 Marinucci Brothers wrote to Mr. Chase, the
District Highway Engineer, and outlined the placement of the con-
struction of the foundation fill and pointed out that before work
was started on the Smith Bridge that he, the Contractor, had indi-
cated that the design was of a very ambitious nature; that the ma-
terial underlying the north and south abutments was very soft, and
that pilings should be used; that construction of the bridge in ac-
cordance with plans and specifications would result in certain set-
tlement. This recommendation as to piles was taken under advise-
ment but that no changes were made in the design of the founda-
tion. The Department engineer had made soundings and found a
soft sandy bottom and ordered the Contractor to excavate further
and under the supervision of the District Engineer the Contractor
did as he was ordered. Upon completion of this work, he was or-
dered to proceed with the completion of the fill. By letter dated
March 7, 1957 the Contractor communicated with the Department
and set forth that, despite the fact that the foundations and abut-
ments of the Roy C. Smith Bridge were constructed exactly ac-
cording to plans and specifications, settling at varied rates have
taken place which he attributed to sub-soil compaction and tide
water action suctioning off the fines in the fill; (Exhibit H-30,
Document 16) that nothing has been done since October 26, 1956;
that corrective measures and precautions against further progres-
sive settlements should be established now on an extra work order
basis; that the Department’s contractor be given detailed plans for
corrective measures.

As a result of above letter of Contractor, Mr. Chase on March
12, 1957 suggested a conference to discuss some workable plan for
corrective measures. (Exhibit H-30, Document 17)

On April 15, 1957 Dr. Casagrande wrote to Mr. S. Kirshen,
Bridge Engineer of the Department and stated that, concerning
the possibility of the abutments being a total loss, stated in sub-
stance that it was his considered opinion that there is not the
slightest chance that these abutments would have to be rebuilt; that
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the settlement curves had flattened out to such an extent that
future settlements would be well within tolerable limits; that by far
the greatest portion of the settlements developed while the load was
being applied and, if it were assumed that the present rate of set-
tlements would continue at a constant rate, it would mean an addi-
tional settlement of three inches per year. (Exhibit H-30, Docu-
ment 18) He states that the rate of settlement is diminishing
constantly; that the character of these settlements, namely a major
settlement immediately upon load application, followed by a ‘time
effect’ consisting of relatively minor settlement which gradually
diminishes with time could be readily explained either by compres-
sion of a thin layer of an organic material trapped below the fill
or by an excessive amount of fines in the fill itself, or more likely,
by a combination of both. However, from the standpoint of the
future progress of the settlements, it is in his opinion, not impor-
tant to know how the cause of the settlement is distributed be-
tween the compression of the fill and compression of any underly-
ing materials, but what is important is that the character of the
settlement curves is typical for volume compression and not for loss
of material due to internal erosion as had been suggested. In fact,
the settlements increased the strength of those materials that are
compressing and therefore the stability of the embankments includ-
ing the abutments also increases with time. Even without waiting
for the results of the borings, Dr. Casagrande continues it is pos-
sible to predict that the rate of settlements will drop to well within
tolerable limits by the time the bridge will be opened for traffic.
Furthermore, it is also clear that if these abutments had been
placed on piles or had been carried down into the compact sands
stratum by means of some other expensive type of foundation,
sharp differential settlements would develop between the roadway
and the bridge which would be much more objectionable than the
identical settlement of abutment and adjacent height fill which are
settling due to normal compression have been the cause of much
trouble and maintenance work everywhere. Foundation engineers
trained in soil mechanics are now generally accepting the view-
point that it is better to let the abutments settle with the fill and
to design such bridges with statically determined supports.

Dr. Casagrande states that when the question has arisen as to
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how much settlement one could allow as part of such a design, he
has on occasion stated that settlements of nine inches during the
construction period and settlements of three inches after the proj-
ect is put in operation are in his opinion entirely tolerable and that
even larger settlements could be allowed where large savings are
possible. Dr. Casagrande states in this same letter:

“if I had known in advance the magnitude of the settlements
that had developed on these abutments, I would certainly not
have agreed to this type of design.”

“The settlements of these abutments suggest that when design-
ing abutments which are expected to settle, one should use sub-
stantial horizontal reinforcement in the top of the abutment in
order to prevent opening up of joints.”
The facts disclose that the designing of the Smith Bridge did

not include the use of any horizontal reinforcement on the top of
the abutment.

On May 6, 1957, Dr. Casagrande wrote to Mr. E. J. McCarthy,
Chief Engineer, and forwarded some twelve recommendations for
surcharging of the abutments and for observations and surveys to
be taken at the same time. The recommendations basically were
to surcharge both abutments with a total load which would be at
least equal to the sum of the additional load that will come up to
the abutments when completing the bridge and that observation
should be recorded during this time of the river level, the tempera-
ture and weather sunny or overcast. He also suggested in this
letter that in view of the fact that a recent boring was not carried
through the organic material underlying the fill into the hard sand
stratum, that he may request one more boring. (Exhibit H-30,
Document 19-A)

As a result of this suggestion by Dr. Casagrande that a test bor-
ing be made, the Department of Public Works entered into a con-
tract with the C. L. Guild Construction Co., Inc., of Boston and
Providence to make a test boring at the site of the actual abut-
ments.

This boring was made by the Guild Company and the results of
the boring sent to the Department of Public Works on April 24,
1957. (Exhibit H-17)

Dr. Casagrande concluded:
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About this time in the progress of correspondence and negotia-
tions and inspections a conflict of opinion arose between Dr. Casa-
grande and the engineers from the Department of Public Works.
Dr. Casagrande indicated that a layer of ‘Organic Peat’ or ‘Organic
Clay’ was found under the abutment, which layer of organic peat
should have been excavated by the Contractor and that the pres-
ence of this unsuitable material is unquestionably the cause of the
unusual settlements of the abutments. According to Mr. Magee,
the Assistant Chief Engineer for design and construction for the
Department, a core boring was taken as requested by Dr. Casa-
grande sometime in April 1957.

“To virgin soil under the abutment not disturbed by contractor’s
excavation or dredging.”

To make sure of this according to Mr. Magee a boring was taken
about eight feet below this point and no layer of organic peat was
encountered. (Exhibit H-30, Document 21)

On May 15, 1957 Mr. Chase, of the Department, ordered the
Contractor to carry out Dr. Casagrande’s suggestion, contained in
19-A, relevant to the surcharging of the abutments of the Bridge.
(Exhibit H-30, Document 22)

On the following day, May 16, 1957, the Contractor wrote to Mr.
Carl A. Sheridan, the Commissioner of Public Works and outlined
a complete history of the construction of the Bridge and stated that
in good faith although he did not agree with the design of the foun-
dation, he performed the operations requested by the Chief Engi-
neer and financed them, but the Contractor had not been paid for
the cost of this additional work performed the year previously;
that all work on the bridge including the deck would have been
completed by the fall of 1956, but the Contractor was asked not
to proceed until a corrective design was formulated. In October
of 1956 another request was made by the Contractor that he be in-
formed of the desire of the Department relative to resuming con-
struction of the bridge. In view of the fact that he could not pro-
ceed with work, a corrective surcharge, in compliance with the con-
sultant’s request was placed on both abutments in November of
1956.

On May 16, 1957 the Contractor again requested a decision be
reached so that the contract may be completed.
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On May 28, 1957 the Board of Commissioners voted to extend
to November 27, 1957 the completion date on the Roy Smith Bridge
Contract Number 5992. (Exhibit H-30, Document 27)

On June 17, 1957 a meeting was held in the office of Commis-
sioner, Carl Sheridan, at which the following were present with
the Commissioner:

Mr. E. J. McCarthy, Chief Engineer of the Department
Mr. John Clarkeson
W. A. Henderson of the Clarkeson Engineering Company
Mr. Maurice A. Reidy, Jr.
Mr. John Lowe, 3rd. of Tippetts-Abbett-McCarthy-Stratton
Mr. Peter C. Rutledge of Moran, Proctor, Mueser & Rutledge
The entire problem of the planning, construction, design and sub-

sequent settlement of the abutments of the Roy Smith Bridge were
reviewed by the Commissioner and the needs for independent study
were outlined. The two engineering firms represented were then
requested to submit their proposals for a joint performance of the
investigation, and they undertook the work.

According to the Commissioner the investigation had three spe-
cific purposes:

1) To determine the causes of the settlement of the abutment of
the Roy Smith Bridge by development of adequate factual
evidence.

2) To recommend measures for correction of undesirable exist-
ing conditions so that the bridge can safely and successfully
fulfill its function using as the basis the determined causes of
settlements, prediction of future settlements and the existing
conditions of the bridge.

3) To recommend future design and construction procedure for
bridges where similar conditions are found to exist.

Also at this meeting the Department engaged Maurice A. Reidy
and Clarkeson Engineering Company, Inc., original designers of
this bridge, to make a similar study and report.

On December 20, 1957, Moran, Proctor, Mueser & Rutledge sub-
mitted their report covering the results of their investigation along
with their conclusions and recommendations which were made
jointly with the firm of Tippetts-Abbett-McCarthy-Stratton. This
report was a rather extensive and lengthy report with recommen-
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dations and observations of some forty-four pages along with some
one hundred pages of specifications and designs and various ob-
servations and laboratory tests taken by both consulting engineer-
ing firms.

The report gives a brief history of the design and construction
of the bridge which we might summarize at this time. The Roy
Smith Bridge and its approaches are part of the Southeast Express-
way. The general location of the route had been determined in
1952 and a contract for study of location and design of highway
and bridges was awarded to the joint venture of Maurice A. Reidy
and the Clarkeson Engineering Company, Inc., late in 1952. In
view of the known existence of considerable depths of soft organic
soils, Dr. Arthur Casagrande was engaged by the Commonwealth
of Massachusetts to make a foundation investigation. Dr. Casa-
grande’s report dated December 17, 1953 established the basis for
design of foundations for the proposed bridge over the Neponset
River. Briefly, this report recommended that the River piers for
the bridge be founded on a compact course to medium sand and
gravel stratum with a minimum penetration of four feet into the
stratum. That all soft organic soils under the abutments and ap-
proach fills be excavated completely to the compact sand and gravel
stratum for the full width of the base of the fills, and that the
abutments be supported on shallow spread footings placed in the
compacted granular fills specified for filling for the full depth under
the abutments and approach fills.

The design engineers for the Roy Smith Bridge were Maurice
A. Reidy and Clarkeson Engineering Company, Inc., and their de-
sign drawings and specifications follow the recommendations con-
tained in the Casagrande report. The design drawings carry the
date of October 9, 1954 and show ‘Gravel Borrow for Bridge Foun-
dations’ for a depth of twelve feet below the abutment footings
with ‘Ordinary burrow’ extending below this depth to ‘hard bot-
tom’. The design drawings show maximum depths of excavation
of approximately 35 feet below existing ground surface or ap-
proximately two elevations minus 32 feet under the south abut-
ment.

According to the requirements for excavation of unsuitable ma-
terials from the specifications in the contract, it is stated that the
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term ‘peat’ as used in these special provisions and in the standard
specifications shall be interpreted to include for the purposes of
this contract any and all unsuitable material encountered in
swampy ground as shown in the plans and as directed by the en-
gineer.

This work shall also include the excavation and disposal of any
peat deposits which lie within the limits of bridge excavation for
the Granite Avenue Bridge and the Roy Smith Memorial Bridge,
all peat excavated from within the limits of bridge excavation will
be paid for under item A 23. Peat shall be excavated to such widths
and depths as the engineer shall direct. In general the limits of
peat excavation and payment are as shown on the cross sections,
however, where the depth of the soft stratum shall be discovered
upon actual excavation to be at variance with the results of pre-
liminary investigations as shown on the cross sections, the limits
of excavation payments shall be revised.

The conclusion and recommendations of this rather lengthy re-
port can be summarized as follows:

The investigation of settlements of the Roy C. Smith Memorial
Bridge has determined that the cause of the settlements of the
abutments is almost exclusively consolidation and a one foot to
seven foot thick layer of compressible organic silt which was not
removed by excavation prior to placing the grandular materials of
the approached fills. The presence of boulders and large pieces
of stone in the fill and the presence of some voids between and
around such boulders and stone while not desirable in terms of good
construction practices has not contributed significently to the settle-
ments of the abutments. The stones, boulders and accompanying
voids will probably cause sink holes requiring continued mainte-
nance and locations on side slopes of the fills where nests of such
boulders and stones occur close to the fill surface.

From a detailed study of the settlement observations and posi-
tion locations made by survey crews of the Department of Public
Works we conclude that while the north and south abutments have
settled severely and the south abutment has moved riverward, the
bridge piers have not settled, have undergone small lateral tilting
motions, but in terms of foundation performance are now stable,
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structurally safe and do not require any form of remedial con-
struction.

To correct the existing conditions at the abutments we recom-
mend that the upper ten feet of the entire south abutment and of
the east half of the north abutment be removed and replaced by
new heavily reinforced concrete construction, the bearing plate
levels of which should be set to new and revised elevations and to
correct plan location. We also recommend that a large mass of the
existing fill for the full width behind both the south and north abut-
ments and smaller masses of fill in front of the abutments to mini-
mum dimensions be removed and replaced by lightweight slag fill.

The corrective construction recommended herein is based on the
self-evident fact that this bridge with full loads of its approach fills
has been in place for several months and that a major portion of
the settlements that are going to occur have already occurred. The
recommended remedial construction is designed to provide a com-
pletely safe structure which will fulfill successfully its functional
purpose. It will not eliminate future settlements and continued
settlements of the abutments in the order of four to six inches in
the next 30 years are definitely anticipated and planned for in the
recommended repairs. There is no intent in these recommended
repair measures to attempt to restore the bridge to a perfect or
ideal structure or to eliminate completely the effects of the events
which are part of its construction history. It is neither feasible
nor economically sound to attempt a form of reconstruction which
would eliminate completely continued settlements of the abutments.
Even if such reconstruction were accomplished successfully, the ap-
proach fills would continue to settle in the magnitudes now antici-
pated and an expensive and extensive transition would be required
with continued maintenance problems.

The basic concept of the design of the approach fills and abut-
ment supports for this bridge is sound. The fault in this case lay
with the execution of this concept in the field and had the com-
pressible organic silt been completely removed, no serious difficul-
ties and performance of the basic design would have been encoun-
tered.

On September 12, 1957, Mr. Anthony N. DiNatale was appointed
Commissioner of the Department of Public Works.
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On September 23, 1957, Chief Engineer McCarthy advised the
Contractor confirming a conversation between former Commis-
sioner Carl A. Sheridan and Mr. Michael Verrochi of Marinucci
Brothers, concerning the future Department policy for the comple-
tion of the Roy Smith Bridge. At the conference it was indicated
that the Contractor was advised that the completion of the Moran,
Proctor, Mueser & Rutledge report on the matter could not be an-
ticipated before October 15, 1957, but that every effort would be
made to seek an earlier completion, if possible. The report was
finally filed on December 20, 1957. Mr. McCarthy advised the Con-
tractor that the consultants had been requested to expedite their
individual reports as soon as possible and to also advise the De-
partment if any work could be completed on the structure pending
the receipt of the reports. All recommendations on this matter
would be communicated to the Contractor.

On December 20, 1957, the findings of the Reidy Clarkeson En-
gineering Company, Inc., were also submitted to Commissioner
Anthony DiNatale in which they stated briefly,

“Our findings indicate that the considerable settlement and the
horizontal movements which have occurred in the north and
south abutment are due to the failure to remove a considerable
layer of unsuitable material (in this case a compressible organic
silt containing some vegetative matter) before placing the com-
pacted fill on which the abutments are founded. This is contrary
to the requirements of the plans and specifications. This condi-
tion has caused some lateral movement of Pier A and possibly
Pier C.”
Measures taken by your Department of the progress of the ver-

tical and horizontal movements indicate that the major portion of
these movements has already taken place and it is our opinion that
the corrective measures recommended in this report will minimize
the future movements and insure additional safety of the structure.

Our recommendations are contained in the attached report. They
comprise:

1) The removal and reshaping with reinforced concrete of the
bridge seats and part of the stem of the southerly abutment
and the easterly half of the northerly abutment together with
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the temporary removal of the adjacent steel spans as required
by this, and

2) The removal of much of the approach fill from in front of and
behind the abutments and its replacement with a lightweight
slag.

We estimate the cost of this work to be two hundred fifteen thou-
sand ($215,000) Dollars. Detailed construction plans, special pro-
visions and the break-down of our estimate are included in this
report.

Attached to the report of the Reidy Clarkeson Engineering Com-
pany, Inc., was a resume of the findings of the borings.

“Four borings taken in the vicinity of the south abutment indi-
cate the existence of an unsuitable layer of material varying
from two feet to five feet with the possibility at one point of the
unsuitable layer being nine feet thick. Three borings taken in
the vicinity of the north abutment indicate a varying layer of
suitable material ranging from 1 foot to 5.3 feet. These borings
were all taken during the progress of this investigation. Rec-
ords of borings taken previously indicate similar results.”
Not one of the seven borings taken during this investigation in-

dicated the complete absence of the unsuitable material which un-
derlaid this area. The boring logs taken during this investigation
and previously taken are not reproduced in this report since they
have not been made available to your Department and since they
are carried as part of the report of the other consultants engaged
in this matter. (Exhibit H-30, Document 35)

On November 13, 1957, Mr. Joseph Peterson, Highway Construc-
tion Engineer, for the Department, submitted comments to the De-
partment based on the Clarkeson report, and in effect stated that
it would appear to him that observations taken by this consultant
firm at one test pit would not be sufficient to warrant criticism of
the construction methods of the Contractor, because the test pit
was some 90 feet from the end of the abutment. (Exhibit H-30,
Document 36)

On February 13, 1958, Commissioner DiNatale (Exhibit H-30,
Document 37) wrote to Attorney General Fingold in which he sum-
marized the complete progress of the Smith Bridge, and stated that
several consultants had been retained by the Public Works Commis-
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sioner Sheridan, to evaluate and determine the cause of the sink-
ing and to recommend a solution. A study of these reports accord-
ing to Commissioner DiNatale makes it apparent that even if the
corrective measures suggested by these consultants were carried,
out, there would be a further sinking from five to seven inches. The
consultant’s recommendations with reference to corrective meas-
ures involved an estimated cost that ranges from $llB,OOO to
$215,000. Commissioner DiNatale states that based upon a study
of the consultant’s reports and the investigation conducted by the
engineers presently employed in the Department, it is clear that the
recommendations of these consultants are not positive as to the re-
sults to be accomplished by adopting their suggestions. Commis-
sioner DiNatale states that the condition of the sinking abutments
can be corrected by using caissons, a reliable and proven method.
The estimated cost of correcting the error caused by the use of
compacted fill in the erection of these abutments will result in an
estimated cost of approximately $200,000. Commissioner DiNatale
then requests from the Attorney General a formal opinion with
reference to:

1) Is the original contract with Marinucci Brothers in full force
and effect?

2) Must the Public Works Commissioner engage the contractor
named in this original contract to perform the work and fur-
nish the materials in order to correct the condition caused by
the sinking of these abutments?

3) If his answer to the second question is in the negative, please
advise the Department as to what procedure should follow in
entering into a new contract?

On April 15, 1958 the Department of Public Works issued an
extra work order number 16 in which the contractor, Marinucci
Brothers was requested to furnish all labor, materials and equip-
ment necessary to remove the surcharge material now in place be-
hind the south abutment, and to remove and stack, for reuse, the
reinforcing steel.

On April 25, 1958 Attorney General Fingold answered Commis-
sioner DiNatale’s letter of February 13, in which the Attorney
General stated that the original contract is in full force and effect,
because no evidence has been brought to his attention that it had
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been terminated. (Exhibit H-30, Document 39-E) In answer to
the other two questions of Commissioner DiNatale’s letter concern-
ing whether the Public Works Commissioner must engage the orig-
inal contractor and, if not, how he would proceed to enter into a
new contract, the Attorney General suggested that impressive en-
gineering evidence is at hand indicating that the cause of the sink-
ing of the abutments was the failure of the contractor to remove
all ‘unsuitable material’ before placing the compacted fill on which
the abutments are founded. The Attorney General’s letter con-
tinues to quote several findings of the New York Engineering firms
of international reputation which stated that not one of seven bor-
ings taken during the investigation indicated the complete absence
of the unsuitable material which underlaid this area. The Attor-
ney General stated that the contract itself and the standard speci-
fications incorporated therein, protected the rights of the Common-
wealth in the present situation. Quoting from the original contract
on page 5 the Attorney General states,

“The depth of peat was not guaranteed by the Department and
the burden of removing more peat than shown on the plans was
on the contractor, if it proved deeper than expected.”

The contractor agreed to
“Receive as full compensation for everything furnished and done
by the contractor under this contract including all loss or damage
or from any delay or from any unforseen obstruction or difficulty
encountered in the prosecution of the work and for all expenses
incurred by or in consequence of the suspension or discontin-
uance of the work herein specified.”
The Attorney General also states that the standard specifica-

tions provide additional protection for the Commonwealth wherein
on page 214 it states

“All repairs and renewals due to defective work shall be done at
the expense of the contractor.”

Article 60 states that the contractor shall bear all losses resulting
from the nature of the land and shall make good damages to any
portion of the work at his own expense. The Attorney General
concludes that in view of these extensive protective features which
have been written into the contract and the standard specifications
for the benefit of the state and which have been agreed to by the
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contractor, his opinion is as follows based upon such information
as is available to this Department.

“The contractor should be ordered to repair and make good the
defective work as provided in Article 38 of the standard speci-
fications.”

Copies of this order should be sent by certified mail to the three
surety companies under the contract, namely: the Maryland Cas-
ualty Company, the Aetna Casualty and Surety Company, and the
Standard Accident & Insurance Company.

“If the contractor refuses to make good the work within a rea-
sonable time, the Department may proceed as outlined in
Articles 37, 38, 75 and 76.”

The foregoing Articles give the Department of Public Works a wide
discretion on the matter in which it may proceed and it is not the
function of this Department to make recommendations in regard
to engineering details, but in view of our conclusion that the con-
tractor may be required to remedy the defect in question under
the existing contract, an extra work order should not be issued.

“If the contractor fails to make good and the Department de-
termines to have the work order done by another contractor, it
is suggested that the new plans and specifications be drawn up
and approved by the Department of Public Works; that the work
be rebid; that the cost of the new contract be deducted from the
money due or to be due the contractor under the contract num-
bered 5992, and that the Department take such other appro-
priate action as may be required.”
It is not the province of this office to adjudicate facts or predict

with certainty the outcome of any litigation. It is his opinion, how-
ever, that the foregoing is a proper disposition of this matter, if
the facts found are as recited heretofore.

A conference was held at Commissioner DiNatale’s office on May
15, 1958, at which Mr. F. J. Magee, Assistant Chief Engineer, was
present along with a Mr. Jack Ricciardi and a Mr. John Hayden.
At this conference it was determined that Mr. Ricciardi’s solution
of a caisson type construction would be the most efficient solution
to the settlement problem of the Smith Bridge. The Commissioner
asked Mr. Magee if he would submit some figures in a day or so
concerning the actual cost of the caisson type solution. Mr. Magee



SENATE —No. 765 [Oct.68

submitted a figure of $397,000 on caissons or a figure of $400,000
to employ a pile type construction.

As a result of this conference in the Commissioner’s office, it was
decided to remedy the settling problem at the Smith Bridge by a
caisson type construction. The consulting engineer firm of Hay-
den, Harden & Buchannan was employed to submit costs, esti-
mates, plans and specifications for this new approach span on the
bridge.

On June 3, 1958, Chief Engineer McCarthy of the Department,
sent a letter to the contractor attaching two copies of revised
plans for the bridge noting that the foundations had been re-de-
signed to provide for twenty-four caissons driven to-bed-rock. The
Contractor was requested to review the plans and submit prices for
the items necessary to complete the bridge which were not an ini-
tial part of the original plans for the bridge covered under item
G 15-1 in the original contract numbered 5992. Mr. McCarthy
stated that the prices should include all work necessary to complete
the bridge in order that the Department may issue an extra work
order covering those which are not included in the scope of extra
work order number 18 dated May 26, 1958.

The letter also served to confirm a verbal instruction that the
Contractor resumed work on May 31, leading to the completion of
the bridge.

On July 2, 1958, Commissioner DiNatale wrote to Attorney Gen-
eral Fingold in which he stated that apparently he misunderstood
the contents of his June 27th, letter in which the Attorney Gen-
eral stated that no extra work order should be issued in connection
with the contract with the Marinucci Brothers, Inc. (Exhibit G-39)
Commissioner DiNatale explained to the Attorney General that it
was the Contractor’s position that the sinking of the abutments
have been caused solely by the design and specifications contained
in the original contracts and substantiated his contention by a let-
ter dated August 14, 1956, addressed to Marinucci Brothers by H.
C. Gray, the then Chief Engineer of the Public Works Department.
Commissioner DiNatale then stated that his predecessor in office,
Mr. Sheridan, had engaged the services of several engineering con-
sultants to evaluate the cause of the sinking and to recommend a
solution. Their study, Commissioner DiNatale states, failed to
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disclose any assurance that the corrective measures suggested by
these engineers would prevent any further settlement. Commis-
sioner DiNatale then himself requested that Spencer, White &

Prentice of New York City conduct test borings and furnish the
Department with recommendations as to the most effective way of
supporting the abutments for the bridge. The tests were conducted
and the recommendations made that the original design and speci-
fications for the support of the abutments be altered because said
original design and specifications were, in their opinion, inadequate
and therefore it was recommended that in place of compacted fill
there be furnished and driven steel caissons filled with concrete
and located as directed by the Engineers. (Exhibit H-30, Docu-
ment 46) With the recommendations of Spencer, White & Pren-
tice plus the urgency created by the possible abandonment of the
Old Colony line, Commissioner DiNatale stated that he issued an
extra work order on May 27, 1958 to the Marinucci Brothers to
complete the bridge by furnishing and driving steel caissons filled
with concrete, and he requests in this letter that the work order
already issued and referred to above be approved by the Attorney
General so that the Comptroller’s office can authorize payment.

On July 9, 1958 Mr. Edward E. White, Vice-President of Spen-
cer, White & Prentice, Inc., sent a letter to Commissioner DiNatale
with the results of his test pile program conducted at the south
abutment and the north abutment of the Smith Bridge. He states

“Based on the success of the test-pile program coupled with our
experience in connection with foundations for other bridges and
structures, it is our considered judgment that the alteration of
the basic design for the support of the end spans from that rest-
ing on compacted fill to that founded on open end caissons to
rock will provide a practical solution to the present settlement
problem and will result in a sound foundation. The time to in-
stall these caissons will also be consistent with your schedule for
putting the bridge in service as soon as possible.”
On August 12, 1958 (Exhibit 39-J) alteration number 1, which

was issued on May 27, 1958, was approved by the Department. The
estimated cost of this alteration number 1 was $240,000. The final
cost was $300,105.63.

On August 12, 1958 alteration number 2, which had been also
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issued on May 27, 1958, was also approved by the Department.
Work involved re-erection of steel beams previously removed and
construction of new approach spans in accordance with revised
plans. The agreed cost of this alteration was $300,418.00.

Sometime around the middle of July, Attorney General Fingold
became ill and did not return to his office from that date. He died
on August 31, 1958. As a result of the death of the Attorney Gen-
eral and the subsequent delay of a few weeks before the appoint-
ment of a new Attorney General, the letter of July 2, 1958 from
the Commissioner of Public Works was not answered by the office
of the Attorney General.

In the absence of the Attorney General, however, his staff had
numerous conversations with the Department of Public Works and
were informed by them that the extra work order issued to the
Contractor was not for the purpose of correcting the sinking of the
abutments, but was rather an extra work order to change the de-
sign. The Department also showed the Attorney General’s office
the letter from Mr. Gray absolving the Contractor from responsi-
bility and it was then the informal opinion of the staff that it would
be extremely difficult to proceed against the Contractor.

After the appointment of Mr. Fingold’s successor to the office of
Attorney General, the staff brought him up to date on all pending
matters, one of which included the question of the Roy C. Smith
Bridge. One of the staff of the Attorney General’s office checked
with the Comptroller’s office and was informed that the extra work
orders had been paid in full; one payment having been made on
September 4, with the approval of Governor’s Council, and the
other on September 18th.

In view of the fact that the extra work orders had been approved
by the Comptroller, sent to the Governor and Council for payment,
no further opinion from the Attorney General’s office concerning
payment was required.

Finally on December 17, 1958 (Exhibit 39-L) the Attorney Gen-
eral wrote to Commissioner DiNatale and answered his previous
request for an opinion as to whether or not the extra work order
issued by the Department of Public Works was prohibited by a pre-
vious Attorney General’s opinion, or was allowed because it actually
was a change in design. The Attorney General said that it would
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be unnecessary at this time to get into that aspect of the problem
in view of the fact that there was nothing pending before the De-
partment of Public Works which called for an opinion from the
Attorney General’s office. The Attorney General concluded that in
view of the fact that the extra work orders had been processed,
sent to the Comptroller, forwarded by the Comptroller’s office to
the Governor and Council, and had been passed by the Governor
and Council and substantially paid, that the question now was
moot.

As matters now stand the Roy Smith Bridge is completed, hav-
ing been finally opened to the public on October 13, 1958.

The Contractor has a claim filed against the Commonwealth for
a sum of $500,000 which they allege is their estimated loss result-
ing from the delay of 650 days.

The testimony that the Committee heard on the Roy C. Smith
Bridge was long, varied and conflicting, and the investigation and
study was thorough.

It summonsed every individual who could shed light on any
phase relating to the problems of the bridge. There came before
the Committee engineers for the contractor, consulting engineers
for the Department, the career engineers for the Department of
Public Works, representatives from the office of the Attorney Gen-
eral and representatives from the Comptroller’s office.

The Committee did its utmost to get all evidence available, in-
cluding the consultants’ reports, to aid it in its deliberations on this
matter.

The Committee, of course, cannot incorporate all the testimony
given on the Smith bridge in this Report, since it consumed 600
pages of testimony and the examination of sixteen witnesses, but
will attempt to point out some highlights.

It was the duty and responsibility of this Committee then, after
ascertaining all the facts and listening to all the testimony, to eval-
uate the criticism of the Auditor’s report.

Reference to the Auditor’s report indicates that the basis of the
criticism was that $600,523.63 was paid for two so-called altera-
tions to the original contract. These two items had originally been
processed by the Department as “extra work” orders, despite the
fact that the Attorney General, in a letter to the Commissioner,
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dated April 25, 1958, had stated that no extra work order be issued
on the sinking. (Exhibit 39E)

The Attorney General’s letter to which the Auditor referred
stated in effect that the engineering evidence presented to him at
that time indicated that the sinking of the abutments was caused
by the failure of the contractor to remove unsuitable material be-
fore placing the fill, and so no extra work orders should be paid.

The criticism by the Auditor of the Comptroller was that he
certified payments for alterations on the Roy C. Smith Bridge that
had previously been submitted and rejected as extra work orders,
without calling the attention of the Governor’s Council to the At-
torney General’s opinion.

Even though the Comptroller had full knowledge of the fact that
payments on the Roy C. Smith Bridge had been presented and re-
jected as “extra work orders” and thereafter the same claims for
payment were presented to the Comptroller as alterations, the
Comptroller, as shown by evidence before this Committee, lacks the
power or authority to refuse to certify such payments.

The basis of this finding is the opinions of the Attorney General,
and the Committee points to one opinion of August 12, 1955
directed to Carl A. Sheridan, Commissioner of Administration, by
the then Attorney General:

“

... whether an extension here involved treated as a whole is an
alteration or extra work remains a technical question of fact to
be determined by the Department having administrative juris-
diction over the performance of the contract, although such de-
termination should be made within the bounds of legal principles
hereinbefore set forth.” “The function of this Department is to
advise on questions of law and not to make findings of fact on
matters of administrative nature lying within the jurisdiction of
another Department.”

and the Courts of this Commonwealth concur in this opinion.
Question was directed by the Auditor on Page 46 as to why the

Department has failed to take action against the contractor for the
defective work noted in the Attorney General’s letter of April 25,
1958.

The Department has not taken any action against the contractor
since the problem first arose in 1956. Consideration was given to
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this problem, and the testimony of Mr. Elcock, the Assistant At-
torney General, in this regard was:

“ we consulted with the Department of Public Works
and he further testified:

“We were also shown a letter at that time from a prior engineer
in the Department, I believe a Mr. Gray, to Marinucci Co. stating
that it was expected by the department that the abutments might
sink and that the Marinucci Bros, would be absolved from respon-
sibility, assuming they did sink. For that reason, it appeared to
us that in examining the matter it would be extremely difficult to
proceed against Marinucci Bros, from the point of view of the
Attorney General’s office, where the engineers had already given
a letter somewhat absolving him, and, secondly, where the then
current opinion of the department engineers seemed to be that
the design of the bridge should be changed.”
There is presently a conflict of interpretation as to the meaning

and application of the terms “extra work order” and “alteration”,
as they appear in the Standard Specifications for Highways &

Bridges of the Department of Public Works. This has led to areas
of conflict between the departments called upon to make factual de-
terminations.

It is recommended by this Committee that the Department of
Public Works and the Comptroller confer with the Attorney Gen-
eral for the purpose of establishing a legal definition of the above
mentioned terms, “extra work order” and “alteration”, and that
these definitions be incorporated in the Standard Specifications for
Highways & Bridges.

It would be a simple matter for this Committee to dismiss this
problem by merely discussing the Auditor’s criticism relative to
the Comptroller and the Department, and by adopting the conclu-
sions of the Attorney General of 1958, (Exhibit 39E) without ref-
erence to all the other factors that are reflected in the results of
this investigation and study, for this is but one facet of a compli-
cated and controversial issue, and taking such a narrow course
would be ignoring the underlying problems from which the Audi-
tor’s criticism arose.

It would be impossible for the Committee to mention here in toto
the mass of testimony it considered in making its report, and there-
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fore records the following factors and evidence that it considers
particularly relevant and significant.

1. A soil expert, Dr. Arthur Casagrande, was retained by this
Department in 1953 to consider and analyze the soil conditions in
the area, which were recognized by the bridge designer as unusual
and needing special attention, and a design was suggested which,
while not unorthodox, could be considered relatively novel in Mas-
sachusetts in this type of terrain, and it was selected by the Depart-
ment with a view to saving money.

The consultant, Casagrande, testified, when abutments are ex-
pected to settle “one should use substantial horizontal reinforce-
ments on top of the abutment” and stated it was not done in this
case by Reidy-Clarkeson, the designers of the Roy C. Smith Bridge.

Although settlement became an important factor from 1956 on,
prior to that time no mention had been made of expected settle-
ments even in the plans and specifications.

Little or no liaison was maintained by the expert who originated
the concept of this design, the bridge designer and the Department.

On October 6, 1955 Casagrande examined and approved the fill
to be used under the abutment. This was the only time that he had
been consulted by the Department since suggesting the original
concept. The next time he was consulted was on August 14, 1957.

It seems unusual that the services of the originator of the con-
cept of this design was not used to greater advantage, even though
he was still under contract to the Department, which is evidenced
by his testimony “I didn’t even know the bridge was being de-
signed, and it was already under construction when I was called in
the next time, and there was a question of the fill”. (R.O. Pg.
781)

On August 15, 1956 Casagrande made a recommendation to the
Department for borings, but they were not taken until April of
1957, at which time Casagrande insisted upon borings being taken.
(R.O. Pg. 745)

2. At the time when the settlement was first discovered and con-
sidered, it was stated an even settlement of 6” was expected on the
abutments. Later it was stated that it was expected to settle 9”
plus 3”, but it eventually settled 20”, with unevenness and tilting
(Exhibit H-30-18) that resulted in cracking. (Exhibit M-3 to M-21)
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The author of the design concept stated “ and if I had
known in advance the magnitude of the settlements that have de-
veloped on these abutments I would certainly not have agreed to
this type of design.” (Exhibit H-30-18)

In the correspondence from Casagrande in the period of one year
(Exhibit H-30-11-18) in which he enumerated many reasons for
settlement, it never once mentioned the possibility that the con-
tractor did not properly excavate the underlying unsuitable
material.

3. The Neponset River is a river with tidal action and current.
The compacted fill which supported the abutment was placed in this
river.

Department career men, graduate engineers, who were on the
site and observing day by day, attribute the chief cause of the
settlement of the abutment to the “head” flow of the tidal flow and
current.

“

.... voids in a rock fill, particularly where you are in a river
current that is also tidal action, would cause a drawing down of
the gravel into the rock fill and create a settlement of the abut-
ment above.” (R.O. Pg. 875)
“Well, the fact that the fines were brought out or these fines
showed up in the face of the rock fill, which led me to believe
that when that water went to elevation 6, 7, and 8, and then
went down again, some of that gravel went down through the
rocks.” (R.O. Pg. 896)
Yet none of the consultants or outside experts ever mentioned

the “head” flow removing the “fines” from the compacted fill, by
tidal action, as a possible cause of the settlement.

The sinking of the abutments was brought to the attention
of the Department in July of 1956. No firm or positive action was
taken to solve the problem at that time and it grew gradually worse
because of a lack of decision, until a change of design was adopted
in May of 1958.

5. The consultants, Reidy-Clarkeson, and the firm of Moran,
Proctor, found the original design was adequate but none of their
recommended corrective construction precluded the possibility of
further settlement for the next twenty to thirty years, and at-
tendant maintenance costs.



SENATE— No. 765. [Oct.76

Spencer, White & Prentice, Inc., also consultants, reported that
to remedy the bridge condition a new design was indicated. The
Department engineers were not satisfied with the original design,
and they recommended caissons, which was adopted in the second
design.

6. The Guild Boring Report (H-17), dated April 24, 1957, was
done after two requests by Casagrande; the first request on August
15, 1956, and the second request on April 15, 1957, a delay of eight
months from the first request. Additional borings by Sprague &

Henwood were done September 3 to 28, 1957 and forwarded to the
Department. The latter boring was made and used for interpre-
tation by the experts hired by Commissioner Sheridan in June of
1957. (firm of Moran, Proctor and Reidy-Clarkeson, the bridge
designer.)

Reports of borings, done to test the sub-soil to aid in determin-
ing the cause of the settlement by indicating the presence or ab-
sence of unsuitable material, were examined by qualified engineers
who gave almost as many interpretations to these reports as there
were engineers who examined them.

In June of 1957 Commissioner Carl Sheridan engaged consultants
to report their findings as to the cause of the settlement, although
the contractor was impatient with the delay and he was assured
the expert’s reports would be filed by October 1957. The reports
were not filed until December 20, 1957, over three months after
Commissioner DiNatale’s appointment.

Casagrande’s opinion, based on boring report, was that unsuit-
able material was left under the compacted fill as the contractor
failed to properly excavate all of the unsuitable material. Reidy-
Clarkeson and the firm of Moran, Proctor concurred in this opinion.

Department of Public Works’ professional engineers’ opinion,
based on exactly the same borings, interpreted them as indicating
the presence of no unsuitable material.

Professional engineers of the Department of Public Works, as-
signed to this bridge construction project, actually were present
when the excavation by the contractor was being done. They testi-
fied that they observed this dredging operation and that all the or-
ganic material down to “bearing soil” was removed and that the
middle pier of the structure was placed on this and has not settled,
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while the north and south abutments, supported by compacted fill
placed on the same stratum, settled.

Upon deliberate, thoughtful and comprehensive evaluation of the
conflicting evidence and testimony by the Committee, it cannot de-
termine that the settling of the bridge was caused by the failure
to remove unsuitable material, or that it was caused by the failure
of the original designer to take into account the tidal action and
current flow.

The rights of the Commonwealth are in no way prejudiced, and
if the facts disclosed by this Committee indicate to the Department
of Public Works or Attorney General’s office that the Common-
wealth has a claim, it can be enforced.

7. Anthony DiNatale was appointed Commissioner of the De-
partment of Public Works on September 12, 1957. At that time,
the Roy C. Smith Bridge project was at a standstill and had been
since October 26, 1956, holding up the use of the South East Ex-
pressway, the only expressway between Boston and the South
Shore of Massachusetts. There was also at this time the threatened
abandonment of the Old Colony Railroad. He changed the basic
design to a caisson type construction in May of 1958. The bridge
was opened on October 13,1958.

The cause of the sinking of the abutments and the long delay
during which the bridge was useless was a responsibility which he
had inherited from two previous Commissioners.

His chief concern was to complete the construction of the bridge
and open the entire South East Expressway to traffic.

The reports of the consultants that the original design was sound,
at the same time set a figure for repairs of from $lOO,OOO to
$215,000, but the sinking would continue and there would be sub-
stantial maintenance costs each year.

Mr. DiNatale was within his province as Commissioner to make
a judgment to choose a new design and complete the bridge, based
on all the available evidence before him.

During the course of the subject hearings it was brought to the
attention of the Committee that the Department of Public Works
had rented equipment from the Del-Mar Construction Company, of

CONFLICT OF INTEREST
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705 Massachusetts Avenue, Boston, and facts were revealed which
caused this Committee to seek further information as to whether
this company had properly disclosed its true identity to the Depart-
ment of Public Works, and also whether there was a conflict of
interest in the relationship of the Del-Mar Construction Company
and a present member of the Commonwealth’s General Court.

This staff found that the Del-Mar Construction Company filed a
business certificate dated September 2, 1958 with the Clerk’s Office
of the City of Boston as a sole proprietorship, and the only one
listed for this business was Maria T. Moscato, of 705 Massachu-
setts Avenue, Boston. (Exhibit H26)

As evidenced by a certified copy of a marriage certificate, dated
January 1, 1957, (Exhibit H25) Maria T. Moscato was and is mar-
ried to Angelo Moscato, and she is the daughter of Charles lannello,
who is a member of the Massachusetts Legislature. (Exhibit H25)

Records of the Department of Public Works disclose that a form
required to be filed by the owner of equipment as a condition pre-
cedent to the leasing of equipment to the Department, (Exhibit
H23) was signed by Angelo Moscato, declaring under the penal-
ties of “false statements” as set forth in G.L. Chapter 268, Section
6, that he was the owner of a Hogh Payloder and doing business
as Del-Mar Construction Company, 705 Massachusetts Avenue,
Boston.

The Department records also revealed that the aforementioned
equipment was, on the basis of this form, hired by the Department
and payments made to the declared owner for the period of hire.
(Exhibit H24A-H24F)

To clarify all the issues relating to the aforementioned, this
Committee summonsed those persons who it believed could pre-
sent the necessary information. However, in spite of diligent search
by the State Police, the only summons which could be served was
to Mr. Charles lannello, who did not present himself at the hear-
ing as prescribed and ordered in said summons.
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As the minority member of the Senate Committee appointed to
investigate the highways division of the Department of Public
Works, I feel it is incumbent on me to submit my own conclusions
and recommendations in regard to the findings of this committee
after being in session, both private and public, for 13 days.

During this period, testimony before the commission and my own
personal investigation led me to make definite conclusions on vari-
ous items that were listed in the Report on the Examination of
the Accounts of the Highway Division, Department of Public
Works, from April 6, 1959 to March 23, 1960, as submitted by
State Auditor Thomas J. Buckley.

These conclusions are pointed out on the following pages.
This report is written without prior knowledge of what the com-

mittee majority’s report will contain. Since the latter is being pre-
pared by counsel and staff of the committee, I expect it to include
detailed recommendations as to corrective procedures, necessary
legal actions and complete revelations of any wrong doing that may
have been revealed by the committee’s investigation.

In his report on the examination of the accounts of the High-
ways Division, Dept, of Public Works, from April 6, 1959 to March
23, 1960, State Auditor Thomas J. Buckley directed attention to
the “fact that no action has been taken by the Dept, of Public
Works against the contractor for the defective work noted in the
Attorney General’s letter of April 25, 1958.”

This is in reference to the responsibility of the contractor, Mari-
nucci Bros. & Co., Inc. for taking corrective measures necessitated

SUPPLEMENTAL REPORT OF

MINORITY MEMBER

(SENATOR C. EUGENE FARNAM)

CONTRACT NO. 5992, ROY C. SMITH MEMORIAL BRIDGE,
SOUTHEAST EXPRESSWAY:
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by the sinking of the abutments of the Smith Memorial Bridge.
The state paid $775,712.81 for this work despite an opinion by the
Attorney General (then the late George Fingold) that it should not
be paid.

The testimony heard by the committee substantiates the opinion
given at the time by the Attorney General and that of the previous
Commissioner of Public Works, Carl Sheridan. No evidence was
presented by witnesses as the legal basis for such payment nor was
evidence presented or revealed that relieved the contractor of his
responsibility.

The majority of the committee expressed reluctance to call for
questioning Gordon Gray, who was chief engineer for the DPW
during the planning and construction of the bridge. The majority
pleaded lack of time. Upon my insistence that no investigation
could even be contemplated without calling upon the man who was
in charge of DPW engineering at the time, Mr. Gray was called to
testify.

He reiterated and substantiated, in a complete recounting of the
entire case, the position previously held by the DPW; that the re-
sponsibility for the sinking abutments was that of the contractor.

There are many points that the committee left unanswered in
its investigation of this contract. They include the following:

1. The House of Representatives voted an investigation of the
matter during its 1957 session. Three members of the House at
that time, Reps. Hickey (D), Davoren (D) and Perkins (R), were
appointed to the investigating commission. The committee had as
its legal counsel, Atty. Joseph D. Ward, who was then serving as
legal counsel to the Speaker of the House of Representatives.

The committee held hearings over a period of six weeks; wit-
nesses being called. However, there is no record of any report of
the commission ever being filed with the House. This is in direct
violation of the statutes.

When a representative of the contractor testified before our
committee, in private session, he produced a copy of what he said
was the report of the House investigating commission. It was dated
Feb. 28, 1958 although the House commission was required to file
its report before the close of the 1957 session.

I asked the contractor where he had obtained the copy of the
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purported report, which he claimed absolved him of the responsi-
bility, since I had spent hours attempting to find any record of a
report. He refused to answer.

2. The state controllers office had refused payment of the work
orders for the $775,812.81 when submitted. The Dept, of Public
Works then resubmitted the “corrective work” as alterations to
the original contract and payment was certified.

In conclusion: the DPW’s previous position against payment for
this work was based on sound engineering evidence, including the
test borings of three separate engineering firms and on the advice
of top engineering consultants. Failure of the contractor to re-
move organic silt as specified in the original contract was the cause
of the sinking abutments and not tidal action as contended by the
contractor.

No evidence was presented to the committee which would reveal
to the committee that the contractor should have been relieved of
his responsibility. The Attorney General’s opinion against pay-
ment was not offset by any further opinions. Payment of
$775,812.21 and the pending claim of approximately $20,000 on the
same work is illegal. The commonwealth should take immediate
legal action to recover in this case.

The former Commissioner of Public Works, Anthony DiNatale,
was guilty of malfeasance in submitting the order for payment of
this corrective work.

(Engineering Consultant Contract)

In his report on the Dept, of Public Works, State Auditor Buck-
ley, on page 35, referred to contract No. 8181 amounting to $84,000
for professional engineering service in connection with the updat-
ing and revising of the Department’s manuals. This contract was
awarded as a lump sum contract to J. L. Hayden Associates, Inc. of
Boston.

The State Auditor attempted to ascertain the basis for this sum.
After failing to do so, he reported that it was his opinion that such
lump sum contracts should not be entered into by the Dept, of
Public Works.

This same firm, which has done over 2 million dollars worth of

LUMP SUM AGREEMENTS
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business with the Dept, of Public Works in two years, was granted
a lump sum contract of $148,000 for a study of highway needs and
potential financial resources and a lump sum contract of $23,000
for performing a historical and scenic study in connection with the
establishment of a parkway. Thus the total of such contracts
amounted to $255,000.

The Dept, of Public Works, in effect, gave the Hayden company
blank checks and based on the what evidence and testimony given
before the committee, it is my opinion that the firm took maximum
advantage of the situation.

The testimony involving these lump sum contracts cried out for
further investigation by this Committee.

In the very least, the testimony and evidence presented, branded
these transactions as being handled in a shamefully wasteful, slip-
shod procedure and in a manner which in the very least should be
corrected by the Dept, of Public Works.

The $84,000 contract on the revision of manuals was awarded by
the Dept, of Public Works on the basis of three sheets of paper
with pencilled notations as to the details and costs of the job in-
volved. That is the only record which was submitted before this
committee as a basis for the awarding of this lump sum contract
to the consultant. There was much talk of conferences and discus-
sion but neither the firm nor the DPW could produce a single rec-
ord outside of three scratch sheets of notes and figures.

Involved was an item for $15,000 to cover supposed legal fees.
Whether one cent was spent for legal fees could not be determined
by what evidence this committee was given.

On contract 8167, study of highway needs, the Commonwealth’s
money was squandered on a very questionable project that was de-
feated by the legislature before the study was completed. There
was evidence that the contract was proposed and signed on the
same day. It involved $20,000 for publicity purposes including an
$B,OOO item for movies and $B,OOO more for “public relations.”
Some $4,000 was spent on travel expenses alone.

Again three sheets of paper with pencilled notations constituted
this job specification.

Contract No. 8219, $23,000 for the Adams Parkway brochure:
This infamous deal has already been revealed to the public for
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what it was, a most brazen waste of public funds. In this instance
the lump sum contract was given out on the basis of a two-page
proposal by the same consultant. Costs listed in this contract in-
volved $7 per hour allotments to typists.

From what could be studied on this contract, the bulk of the en-
gineering involved copying of maps and surveys which were already
available although both Mr. Hayden and his associate Mr. Harding
were paid $2OO daily fees as engineering consultants.

Chief Engineer Edward J. McCarthy told the committee that
he granted contracts to the Hayden firm because it was a “very
competent, well-organized firm.” During the entire questioning of
these contracts, the one point that stood out was the lack of rec-
ords, data, cost sheets, specifications and the like material involved
in such work submitted by the Hayden firm. They had submitted
none to either the DPW or to the committee.

The commonwealth had no protection whatever in these con-
tracts. It had no way to check charges and costs.

Never in my own personal business experience have I been wit-
ness to such poor business procedures involving basic, standard
procedures that even the smallest firm requires let alone one that
has been given over 2 million dollars worth of contracts from the
DPW in three years.

(Again, I repeat, the situations surrounding these contracts
should be thoroughly investigated. At the very least there is a
question of non-feasance by DPW officials and in some instances of
non-feasance and misfeasance.

There is no doubt that the use of consultants has gone far beyond
the real needs of the department. Many projects given out to pri-
vate firms at high costs could be handled by engineers within the
department, men already on the DPW payroll.

This is not only a matter of economy but one which involved
the morale of employees. In many instances, persons who are
qualified to do such work are not given these duties but instead
are assigned to menial tasks which obviously lowers employee
morale.
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The extravagant hiring of consultants should be thoroughly in-
vestigated.

Equipment Rental Payrolls:
On page 21 of Auditor Buckley’s report he cited equipment rental

payrolls revealing payments amounting to $36,400 in the 1960 fis-
cal year to a painting contractor for the services of two seven-man
painting crews and standard equipment for a 12-week period. These
services were authorized by 44 successive approvals for equipment
rental, each of which was for 20 hours rental of a seven-man crew
at $43.75 per hour or $875 for each approval. These work orders
were all made out to the A. W. Anderson Company, Boston, and
were a carry-over of work orders to the same firm from the pre-
vious fiscal year. Total amount reached some $150,000.

This work consisted of painting the elevated section of the East
Boston Expressway near the MTA Airport Station.

The committee called one Salvatore J. Laudani who is now listed
as the sole owner of the company. Mr. Laudani’s testimony was
sketchy and left many questions unanswered. In one instance a
withdrawal of $3,800 from his bank account in the name of “cash”
was not explained satisfactorily as far as this one member of the
committee is concerned.

The testimony, even as superficial as it was did reveal that the
issuance of 44 work orders was in violation of Section 8, Chapter
49 of the General Laws covering advertising for public bids of over
$l,OOO.

This work was done by testimony of Laudani, by paint brush and
bucket and there was no equipment involved in the work. G. Gor-
don Love, chief maintenance engineer, and Edmund C. Sheridan,
administrative assistant to the commissioner of public works, ap-
proved these orders and both are responsible for this obvious irreg-
ularity.

This painting work should have been in one job and placed out
on public bidding.

Consultant Payments to Deputy Commissioner Jack Ricciardi
The hiring of a deputy commissioner by Commissioner Anthony

DiNatale and the payment of consultant fees to that deputy com-
missioner had no legal basis.
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Mr. Ricciardi received $9,000 in salary and in a period of 28
months was paid an additional $12,000 for 2115 hours of claimed
overtime plus expenses of over $BOO. As Auditor Buckley pointed
out in his report commissioners cannot receive overtime payments.

No evidence was presented to this committee that would explain
and/or give legal precedents for such payment. They were made
illegally.

The leasing of DPW owned parking lots on a negotiated lease
basis was condemned by Auditor Buckley in his report. Upon the
persistent demands of a member of the state legislature, some of
the public used lots were revoked and public bidding ensued. The
huge difference in revenue to the state spoke for itself.

How responsible officials of the Dept, of Public Works could lease
lots for $5O and $6O a month when the expected revenue from such
parking lot operations was obviously far above those rental figures
is beyond the comprehension of this committee member.

This situation particularly demands further investigation to de-
termine whether there was collusion on the part of DPW officials.
The testimony presented to the committee did not satisfy this
member.

In his report, Auditor Buckley revealed that from January 6,
1960 to May 20, 1960 the Federal Bureau of Public Roads had not
made payment totalling $6,721,817.41 for reimbursement to the
state for land takings. He said there was no written reason for
this non-payment.

Testimony before this committee revealed that the amount of
non-payments has now reached 12 million dollars. No official rea-
son for holding up of payments was given to the committee by the
DPW chief accountant.

Reports are that the Federal Bureau of Public Roads is making
an investigation of such land damage grants made by the state for
land takings on projects in this state because of suspected irregu-
larities.

The committee did not delve into this phase of the land taking
situation.

Leasing of Parking Areas:

Land Takings:
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The scope of any land taking investigation would be so broad
and involved that this committee, in its limited time, could not
have made even superficial investigation.

However the need for such an investigation on this matter is
imperative because if the Federal Bureau of Roads finds that there
have been irregularities it will not reimburse the state for such
payments.

IN CONCLUSION, this committee was operating under a lim-
ited time factor and thus was forced to restrict its scope and the
thoroughness of investigation. What testimony and information
that was presented to the committee, in my opinion, left so many
questions, conflicts, contradictions and differences unanswered that
it pointed out, more than ever, the need for a complete investiga-
tion of the Dept, of Public Works and its operations.

I believe, sincerely, that it is a difficult if not almost an impos-
sible task for any elected public official to step into the role of
judge, investigator and legal expert and perform those functions
in a manner in which such an investigation demands.

Therefore, I urge that the State Senate take the necessary steps
to approve legislation which would empower the Governor to ap-
point three members of the state Judicial Council to conduct such
an investigation and that the Senate provide the necessary fund for
counsel and staff and to set forth its detailed desires for a complete
investigation of the State Dept, of Public Works.

SENATOR C. EUGENE FARNAM




