
SENATE No. 54
By Mr. Powers, petition of John E. Powers for legislation to define conflict

of interests applicable to employees of the Commonwealth, its subdivisions and
public or quasi-public corporations performing governmental functions, and
providing for punishment for the violation thereof. Judiciary.
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In the Year One Thousand Nine Hundred and Sixty-One.

An Act to define conflict of interests applicable to em-
ployees OF THE COMMONWEALTH OF MASSACHUSETTS, ITS SUBDI-
VISIONS AND PUBLIC OR QUASI-PUBLIC CORPORATIONS PERFORMING
GOVERNMENTAL FUNCTIONS, AND PROVIDING FOR THE PUNISH-
MENT FOR THE VIOLATION THEREOF.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Preamble; declaration of policy and purpose
2 (a) The proper operation of a democratic government re-
-3 quires that officials be independent and impartial; that govern-
-4 ment decisions and policy be made in the proper channels
5 of the governmental structure; that public office not be used
6 for personal gain; and that the public have confidence in the
7 integrity of its government. The attainment of one or more
8 of these ends is impaired whenever there exists, or appears to
9 exist, an actual or potential conflict between the private

10 interests of a government employee and his duties as an official.
11 The public interest, therefore, requires that the law protect
12 against such conflicts of interest and establish appropriate
13 ethical standards with respect to employee conduct in situ-
-14 ations where actual or potential conflicts exist.
15 (b) It is also fundamental to the effectiveness of demo-
-16 cratic government that, to the maximum extent possible, the
17 most qualified individuals in the society serve its government.
18 Accordingly, legal protections against conflicts of interest must
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19 be so designed as not unnecessarily or unreasonably to impede
20 the recruitment and retention by the government of those
21 men and women who are most qualified to serve it. An essen-
-22 tial principle underlying the staffing of our governmental
23 structure is that its employees should not be denied the oppor-
-24 tunity, available to all other citizens, to acquire and retain
25 private economic and other interests, except where actual or
26 potential conflicts with the responsibility of such employees to
27 the public cannot be avoided.
28 (c) It is the policy and purpose of this act to promote and
29 balance the dual objectives of protecting government integrity
30 and of facilitating the recruitment and retention of the per-
-31 sonnel needed by government, by prescribing essential restric-
-32 tions against conflicts of interest in the executive branch of
33 the government without creating unnecessary barriers to pub-
-34 lie service.

1 Section 2. DEFINITIONS
2 Unless the context of this act otherwise clearly requires, for
3 purposes of this act the terms defined in this section shall have
4 the respective meanings hereinafter set forth:
5 (a) “Assist” means to act, or offer or agree to act, in such
6 a way as to help, aid, advise, furnish information to, or other-
-7 wise provide assistance to, another person believing that such
8 action is of help, aid, advice, or assistance to such person and
9 with intent so to assist such person.

10 (b) “Compensation” means anything of economic value,
11 however designated, which is paid, loaned, granted, or trans-
-12 ferred, or to be paid, loaned, granted, or transferred for, or in
13 consideration of, personal services to any person or to the
14 United States.
15 (c) “Department” means
16 (Da political subdivision of the commonwealth; or
17 (2) a department of a government of a common-
-18 wealth; or
19 (3) any public or quasi-public body, corporate or
20 politic.
21 (d) “Government” means
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22 (1) the Commonwealth of Massachusetts;
23 (2) subdivisions of the commonwealth, including
24 counties, cities, towns and districts; and
25 (3) public or quasi-public bodies, corporate or politic,
26 created by action of the General Court of Massachu-
27 setts, the support of which is derived in whole or in part
28 from appropriations, from public funds or from fees
29 levied against the public for the purpose of using its
30 facilities.
31 (e) “Government action” means any action on the part of
32 the government as defined in the previous section in-
33 eluding, but not limitedto
34 (1) any decision, determination, finding, ruling, or
35 order, including the judgment or verdict of a military
36 court or board; and
37 (2) any grant, payment, award, license, contract,
38 transaction, sanction or approval, or the denial thereof,
39 or failure to act with respect thereto.
40 (/) “Government employee” means any individual who is
41 (1) appointed by one of the following acting in his
42 official capacity
43 (A) the governor of the Commonwealth of Massa-
44 chusetts, or
45 (B) a person who qualifies as a government em-
46 ployee under this definition; and
47 (2) engaged in the performance of a government func-
48 tion under the authority of the constitution of the Com-
49 monwealth of Massachusetts or of a function com-
50 mitted by the state to one of its subdivisions or to a
51 corporation performing public or quasi-public function
52 and deriving its support in whole or in part from appro-
53 priation, from public funds, or from fees levied against
54 the public for the purpose of using its facilities; and
55 (3) a person acting under the supervision or authority
56 of one of the persons listed in (A) or (B) under (1).
57 An individual shall not be deemed an employee solely by
58 reason of his receipt of a pension, disability payments, or other
59 payments not made for current services.
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60 Every government employee shall be deemed either “inter-
-61 mittent” or “regular,” as determined by the definitions con-
-62 tained in subsections (g) and (j), respectively, of this section.
63 (g) “Intermittent Government employee” means any gov-
-64 eminent employee who has performed services as such em-
-65 ployee on not more than fifty-two working days (which shall
66 not include Saturdays, Sundays, and holidays) out of the pre-
-67 ceding three hundred and sixty-five calendar days: Provided,
68 however, That
69 (1) The governor may issue an order increasing to not
70 more than one hundred and thirty days the number of
71 working days within a three hundred and sixty-five
72 calendar day period on which a particular government
73 employee may perform services while still being classi-
74 fled as an intermittent government employee for pur-
75 poses of this Act: Provided, That the governor shall
76 make a determination that the state interests require
77 the issuance of such order;
78 (2) a member of the national guard, unless otherwise
79 a regular government employee, shall be classified as an
80 intermittent government employee for the purposes of
81 this act while on duty solely for training, irrespective
82 of the number of working days of such training;
83 (3) irrespective of the fact he has performed services
84 on less than fifty-two working days, a government em-
85 ployee shall be deemed a regular government employee,
86 as defined in subsection ()) of this section, and not an
87 intermittent government employee, if
88 (A) he was appointed to a position calling for
89 regular and continuing full-time services, and
90 (B) his appointment did not evidence an intent
91 that his services would be for a period of less than
92 one hundred and thirty working days in the three
93 hundred and sixty-five calendar day period follow-
94 ing such appointment.
95 An intermittent government employee shall be in such status
96 on days on which he performs no services as well as days on
97 which he performs services.
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98 The termination of any particular term of employment of
99 an intei’mittent government employee shall take effect on the

100 day when the earliest of the following events occurs:
101 (i) He becomes a regular government employee, as de-
-102 fined in subsection (j) of this section;
103 (ii) He resigns, retires, or is dismissed, or the termi-
-104 nation of his status is otherwise clearly evidenced; or
105 (iii) Three hundred and sixty-five calendar days shall
106 have elapsed since the last working day on which he
107 shall have performed services as an intermittent gov-
-108 ernment employee, unless his appointment was ex-
-109 pressly for a longer period.
110 (h) “Participate,” in connection with a transaction involv-
-111 ing the government, means to participate in government ac-
-112 tion or a proceeding personally and substantially as a govern-
-113 ment employee, through approval, disapproval, decision,
114 recommendation, the rendering of advice, investigation, or
115 otherwise.
116 (i) “Person” means any
117 (1) individual;
118 (2) partnership, association, corporation, firm, institu-
-119 tion, trust, foundation, or other entity, whether or not
120 operated for profit.
121 (j) “Regular government employee” means any govern-
-122 ment employee other than an intermittent government em-
-123 ployee, as defined in subsection (g) of this section. The termi-
-124 nation of any particular term of employment of a regular
125 government employee shall take effect when he resigns, re-
-126 tires, or is dismissed, or the termination of his status is other-
-127 wise clearly evidenced.
128 (fc) “Responsibility”, in connection with a transaction in-
-129 volving the government, means the direct administrative or
130 operating authority, whether intermediate or final, and either
131 exercisable alone or with others, and either personally or
132 through subordinates, effectively to approve, disapprove, or
133 otherwise direct government action in respect of such
134 transaction.
135 (Z) “Thing of economic value” means any money or other
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136 thing having economic value, and includes, without limiting
the generality of the foregoing137

(1) any loan, property interest, interest in a contract.138
139 or other chose in action, and any employment or other

arrangement involving a right to compensation;
(2) any option to obtain a thing of economic value,
irrespective of the conditions to the exercise of such
option; and

140
141
142
143

(3) any promise or undertaking for the present or144
future delivery or procurement of a thing of economic <'i
value.

145
146

In the case of an option, promise, or undertaking, the time
of receipt of the thing of economic value shall be deemed to
be, respectively, the time the right to the option becomes fixed,
irrespective of the conditions to its exercise, and the time the
promise or undertaking is made, irrespective of the conditions
to its performance.

147
148
149
150
151
152

(m) “Transaction involving the government” means any
proceeding, application, submission, request for a ruling or
other determination, contract, claim, case, or other such
particular matter which the government employee or former
government employee in question believes, or has reason to
believe

153
154
155
156
157
158

(1) is, or will be, the subject of government action; or159
160 (2) is one to which the government is or will be a

party; or161
162 (3) one in which the government has a direct and sub-

stantial proprietary interest.163

1 Section 3. ACTS AFFECTING A PERSONAL ECO-
- NOMTC TNTPTRTrSTNOMIC INTEREST
3 (a) Economic interests of a government employee
4 No government employee shall participate in a transaction
5 involving the government in the consequences of which he has
6 a substantial economic interest of which he may reasonably be *

7 expected to know.
8 (b) Economic interests of persons in which a government
9 employee has an interest
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10 No government employee shall participate in a transaction
11 involving the government in the consequences of which, to his
12 actual knowledge, any of the following persons has a direct
13 and substantial economic interest:
14 (1) his spouse or child; or
15 (2) any person in which he has a substantial economic
16 interest of which he may reasonably be expected to
17 know; or
18 (3) any person of which he is an officer, director,
19 trustee, partner, or employee; or
20 (4) any person with whom he is negotiating or has any
21 arrangement concerning prospective employment; or
22 (5) any person who is a party to an existing contract
23 with such government employee or an obligee of such
24 government employee as to a thing of economic value
25 and who, by reason thereof, is in a position to affect
26 directly and substantially such employee’s economic
27 interests.
28 (c) Disqualification
29 Every government employee shall disqualify himself from
30 participating in a transaction involving the government when
31 a violation of subsection (a) or (b) would otherwise result.
32 The procedures for such disqualification shall be established
33 by regulations issued pursuant to section ten.
34 ( d) Substantial economic interest
35 The term “substantial economic interest” may be defined
36 by regulations issued by the governor pursuant to section ten,
37 but the term shall not include
38 (1) the interest of a government employee in his grade,
39 salary, or other matters arising solely from his govern-
40 ment employment;
41 (2) the interest of a government employee, or of a
42 person referred to in subsection (b) solely as a member
43 of the general public, or of any significant economic or
44 other segment of the general public.
45 (e) Governor’s exemption
46 The governor or his administrator as defined in section ten
47 may issue an order suspending the operations of subsections
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48 (a) and (b) in whole or in part as to a particular employee
49 with respect to transactions involving the government of a
50 particular category or in connection with a particular assign-
-51 ment, provided that the governor or his administrator shall
52 make a determination that under all the circumstances the
53 interests of the government in such employee’s participation
54 exceed the public interest in his disqualification. A full state-
-55 ment in writing of the pertinent facts shall be made a public
56 record.

1 Section 4. ASSISTING IN TRANSACTIONS INVOLV-
-2 ING THE GOVERNMENT
3 (a) General rule for all employees
4 Except in the course of his official duties or incident thereto,
5 no government employee shall assist another person, whether
6 or not for compensation, in any transaction involving the
7 government
8 (1) in which he has at any time participated; or
9 (2) if such transaction involving the government is or

10 has been under his official responsibility at any time
11 within a period of two years preceding such assistance.
12 (b) Additional general rule for regular employees
13 Except in the course of his official duties or incident there-
-14 to, no regular government employee shall
15 (1) assist another person for compensation in any
16 transaction involving the department of the government
17 by which he is employed;
18 (2) assist another person by representing him as his
19 agent or attorney, whether or not for compensation, in
20 any transaction involving that department by which he
21 is employed.
22 (c) No sharing in compensation
23 No government employee shall share in any compensation
24 received by another person for assistance which such govern-
-25 ment employee is prohibited from rendering pursuant to sub-
-26 section (a) or (b).
27 (d) Partnerships
28 No partnership of which a government employee is a part-
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29 ner, and no partner or employee of such a partnership, shall
30 assist another person in any transaction involving the govern-
-31 ment if such government employee is prohibited from doing
32 so by subsection (a).
33 (e) Permitted exceptions
34 (1) Nothing in this section shall prevent a government
35 employee, subject to conditions or limitations set forth
36 in regulations issued pursuant to section ten, from
37 assisting, in a transaction involving the government
38 (A) his parent, spouse, or child, or any thereof for
39 whom he is serving as guardian, executor, adminis-
40 trator, trustee, or other personal fiduciary;
41 (B) a person other than his parent, spouse, or child
42 for whom he is serving as guardian, executor, ad-
43 ministrator, trustee, or other personal fiduciary;
44 (C) another government employee involved in dis-
45 ciplinary, loyalty, or other personnel administration
46 proceedings; or
47 (D) another person in the performance of work
48 under a contract with or for the benefit of the
49 government.
50 Provided, however, That
51 (E) in the case of clauses (A) and (B), such
52 government employee shall not have at any time
53 participated in such transaction, nor, in the case of
54 clause (B), shall such transaction have been under
55 his official responsibility; and
56 (F) in the case of clauses (A), (B), (C), and (D),
57 the circumstances of the assistance shall have been
58 disclosed to the head of the employee’s department
59 and approved by him in advance of the assistance;
60 and
61 (G) in the case of clause (D), the head of such
62 employee’s department shall have certified in writing
63 that in his opinion the national interest will be pro-
64 moted by permitting the special knowledge or skills
65 of such government employee to be made available
66 to assist such other person in connection with such
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67 performance.
68 (2) Nothing in this section shall prevent a government

employee from giving testimony under oath or from
making statements required to be made under penalty
of perjury or contempt.

69
70
71

Section 5. COMPENSATION FOR REGULAR1
GOVERNMENT EMPLOYEES FROM
NON-GOVERNMENT SOURCES

0.

3
(a) Uncompensated employees.4
For purposes of this section the term “regular government

employee” shall not include any government employee who,
in accordance with the terms of his appointment, is serving
without compensation from the government or is receiving
from the government only reimbursement of expenses incurred
or a predetermined allowance for such expenses.

5
6
7

8
9

10
(b ) Payments for services to the Government11
No regular government employee shall receive any thing of

economic value, other than his compensation from the govern-
ment, for or in consideration of personal services rendered
or to be rendered to or for the government. Any thing of eco-
nomic value received by a regular government employee prior
to or subsequent to his government employment shall be pre-
sumed, in the absence of a showing to the contrary by a clear
preponderance of evidence, not to be for, or in consideration
of, personal services rendered or to be rendered to or for the
government.

12

15
16
17
18
19
20
21
22 (c) Compensation for services to others
23 No regular government employee shall receive any thing of

economic value (other than his compensation from the govern-
ment) for or in consideration of personal services rendered,
or to be rendered, to or for any person during the term of his
government employment unless such services meet each of the
following qualifications:

24
25
26
27
28
29 (1) The services are bona fide and are actually per-

formed by such employee;30
(2) The services are not within the course of his official31
duties;32

13
14
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33 (3) The services are not prohibited by section four or
34 by applicable laws or regulations governing non-
35 government employment for such employee; and
36 (4) The services are neither performed for nor com-
37 pensated by any person from whom such employee
38 would be prohibited by section six (b) from receiving
39 a gift; or, alternatively, the services and compensation
40 are fully disclosed in writing to the head of the em-
41 ployee’s agency and are approved in writing by him.
42 (d) Payments for future services to others
43 No regular government employee shall receive, directly or
44 indirectly, any thing of economic value during the term of his
45 government employment in consideration of personal services
46 to be rendered to or for any person subsequent to the term of
47 such employment. Nothing contained in this subsection (d)
48 shall be deemed to prevent a government employee from
49 entering into a contract for prospective employment during
50 the term of his government employment.
51 (e) Compensation from other departments
52 Nothing contained in this section shall prevent a govern-
-53 ment employee from receiving compensation contributed out
54 of the treasury of another department (as defined in section
55 two if
56 (1) the compensation is received pursuant to an ar-
57 rangement entered into between such departments and
58 such employee’s direct supervisor; or
59 (2) the compensation and services for which it is re-
60 ceived are fully disclosed in writing to the employee’s
61 supervisor and approved in writing by him.
62 (/) Continuation in certain pension and other plans
63 (1) Nothing contained in this section shall nr(1) Nothing contained in this section shall prevent a
64 government employee’s continuation in a bona fide
65 pension, retirement, group life, health, or accident in-
66 surance, or other employee welfare or benefit plan
67 maintained by a former employer but to which such
68 former employer makes no contributions on behalf of
69 such employee in respect of the period of his govern-
70 ment employment.
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71 (2) Nothing contained in this section shall prevent a
government employee’s continuation in a bona fide
plan, maintained by a former employer and to which

72
73

such former employer makes contributions on behalf of
such employee, in the case of

74
75

(A) a pension or retirement plan qualified under
the provisions of the Internal Revenue Code, or
(B) a group life, health, or accident insurance
plan: Provided, That the contributions by such em-
ployer are not made for a period longer than five
consecutive years of government employment (or

76
77
78
79
80
81

an aggregate of five years out of the preceding ten).
(3) Nothing contained in this section shall require the
termination of the rights of a government employee
acquired under a bona fide profit-sharing or stock
bonus plan maintained by a former employer and quali-
fied under the provisions of the Internal Revenue Code:
Provided, That no contributions are made by such
former employer on behalf of the government employee
based on profits attributable to any portion of the
period of his government employment.

82
83
84
85
86
87
88
89
90
91
92 (4) The provisions of this subsection (/) shall be sub-

ject to any additional conditions or limitations, in-93
94 eluding limitations on maximum amounts, set forth in

regulations issued pursuant to section ten.95
96 (g) Travel and related expenses
97 Travel and related expenses received other than from the

government shall be deemed to be for or in consideration of
personal services rendered to or for a person only to the extent
provided in regulations issued pursuant to section ten.

98
99

100

1 Section 6. GIFTS
9 (n} rnlp fn(a) General rule for all employees

No government employee shall receive, accept, take, seek, or
solicit, directly or indirectly, any thing of economic value as a
gift, gratuity, or favor from any person if such government
employee has reason to believe the donor would not give the
gift, gratuity, or favor but for such employee’s office or posi-
tion within the government.

.5

4
5

6
7

8
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9 (b) Additional general rule for regular employees
10 No regular government employee shall receive, accept, take,
11 seek, or solicit, directly or indirectly, any thing of economic
12 value as a gift, gratuity, or favor from any person, or from any
13 officer or director of such person, if such regular government
14 employee has reason to believe such person
15 (1) has or is seeking to obtain contractual or other
16 business or financial relationships with such employee’s
17 department; or
18 (2) conducts operations or activities which are regu-
-19 lated by such employee’s department; or
20 (3) has interests which may be substantially affected
21 by such employee’s performance or nonperformance of
22 official duty.
23 (c) Permitted exceptions
24 Exceptions to subsections (a) and (b) may be made by regu-
-25 lations issued pursuant to section ten in situations where the
26 circumstances do not lead to the inference that the official
27 judgment or action of the government employee receiving, di-
-28 rectly or indirectly, the gift, gratuity, or favor was intended
29 to be influenced thereby.

1 Section 7. ABUSE OF OFFICE
2 Except in the course of his official duties or incident there-
-3 to, no Government employee shall, in his relationships with
4 any person specified in the succeeding sentence, use the power
5 or authority of his office or position within the Government in
6 a manner intended to induce or coerce such other person to
7 provide such Government employee or any other person with
8 any thing of economic value, directly or indirectly. This sec-
-9 tion shall apply to relationships with any person, or any officer

10 or director of such person, from whom such Government em-
-11 ployee, if he were a regular Government employee, would be
12 prohibited by section 6(b) from receiving a gift.

1 Section 8. POST-EMPLOYMENT
2 (a) General rule
3 No former government employee shall at any time subse-
-4 quent to his government employment assist another person,
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whether or not for compensation, in any transaction involving
the government

5
6

(1) in which he at any time participated during his
government employment; or

7
8
9 (2) if such transaction involving the government was

under his official responsibility as a government em-10
ployee at any time within a period of two years preced-
ing such assistance.

11
12
13 (b ) No sharing in compensation

No former government employee shall share in any com-
pensation received by another person for assistance which
such former government employee is prohibited from render-
ing by subsection (a).

14
15
16
17

(c) Partnerships18
19 (1) No partnership of which a former government em-

ployee is a partner, and no partner or employee of such
a partnership, shall, for a period of two years following
the termination of his government employment, assist
another person in any transaction involving the govern-
ment in which such former government employee at
any time participated during his government employ-
ment. For purposes of this subsection (c)(1), the
termination of the former government employee’s em-
ployment with the department by which he was em-
ployed when he so participated shall be deemed to be
the termination of his Government employment.
(2) Whenever subsection (c) (1) would be applicable
but for the expiration of the period of two years re-
ferred to therein, the circumstances of the former gov-
ernment employee’s participation in the transaction
during his government employment, if the individuals
acting for the partnership are aware of such participa-
tion, shall be disclosed to the department principally in-
volved in the transaction involving the government,
and an affidavit of such former employee to the effect
that he has not assisted in such transaction involving
the government shall be furnished to such department.

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

id) Special rule for computation of two-year period for42
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43 certain former intermittent employees
44 For purposes of subsection (c), a former intermittent gov-
-45 eminent employee whose employment terminated under clause
46 (iii) of section two ig) shall be deemed to have terminated
47 such employment on the last working day on which he per-
-48 formed services as an intermittent government employee.
49 (d) Permitted exceptions
50 The permitted exceptions applicable to government em-
-51 ployees under section four (e) shall also be applicable to for-
-52 mer government employees under this section eight, subject to
53 conditions or limitations set forth in regulations issued pur-
-54 suant to section ten. For purposes of this section eight, refer-
-55 ences in such section four (e) to the government employee
56 providing assistance shall be deemed to be to the former gov-
-57 ernment employee, and references to his department shall be
58 deemed to be to his former department.

1 Section 9. ILLEGAL PAYMENTS
2 (a) Payments as compensation, etc.
3 No person shall give, pay, loan, transfer, or deliver, directly
4 or indirectly, to any other person any thing of economic value
5 believing or having reason to believe that there exist circum-
-6 stances making the receipt thereof a violation of section four,
7 five, or eight.
8 (b) Gifts
9 No person shall give, transfer, or deliver, directly or indi-

-10 rectly, to a government employee any thing of economic value
11 as a gift, gratuity, or favor if either
12 (1) such person would not give the gift, gratuity, or
13 favor but for such employee’s office or position within
14 the government; or
15 (2) such person is in a status specified in clause (1),
16 (2), or (3) of section six (b).
17 Exceptions to this subsection (b) may be made by regula-
-18 tions issued pursuant to section ten in situations referred to in
19 section six (c).

1 Section 10. ADMINISTRATION
2 (a) Responsibility of the governor
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(1) Subject to the provisions of this act, and other
laws, the governor shall be responsible for the estab-
lishment of appropriate standards to protect against
actual or potential conflicts of interest on the part of
government employees and for the administration and

3
4
5

6
7

enforcement of this act and the regulations and orders
issued hereunder.

8
9

(2) The governor may, and shall do so when required
by this act, issue regulations carrying out the policies
and purposes of this act. Such regulations shall take

10
11
12

precedence over any regulations issued by department
heads pursuant to subsection (c).

13
14

(3) The governor shall have particular responsibility
for the enforcement of this act as applied to employees
of the executive office of the governor and to depart-

15
16
17

ment heads, and for this purpose the governor shall
have all the powers of a department head.

18
19
20 (4) The governor may conduct investigations of facts,

condition or conditions, practices, or other matters in
carrying out his responsibilities and powers under this
subsection (a) and in obtaining information to serve
as a basis for recommending further legislation related
to the purposes of this act. In connection with any
such investigation the governor shall have all the pow-
ers with respect to oaths, affirmations, subpenas, and
witnesses as are provided in section twelve (b) (2). The
governor may delegate any or all of his powers under
this subsection (a) (4) to the administrator referred

21
22
23
24
25
26
27
28
29
30

to in subsection (b) or to others, either generally or in
particular instances.

31
32

(b) Conflict of interest act administrator33
(1) The governor shall designate an official from with-
in the executive office of the governor or create an
office within the executive office of the governor (such
official or the head of such office being hereinafter re-

34
35
36
37
38 ferred to as the “Administrator”) to perform the fol-

lowing functions:39
(A) To assist the governor in carrying out his re-40
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sponsibilities under subsection (a);41
(B) To receive copies of all regulations issued by
department heads pursuant to subsection (c), to

42
43

analyze the same and make recommendations to de-
partment heads with respect thereto;

44
45

(C) To receive reports from departments and to
collect information with respect to, and conduct

46
47

studies of, personal conflicts of interest of govern-
ment employees;

48
49

(D) To consult with the attorney general, the
civil service commission, and other appropriate

50
51

officials with respect to conflict-of-interest matters
affecting more than one department;

52
53

(E) To consult with department heads, and with
appropriate officers designated by them, as to the
administration of this Act within their respective

54
55

56
agencies and the regulations issued hereunder ap-
plicable to their respective departments;

57
58

(F) To give advice, in consultation with the attorney
general, with respect to the application of this act

59
60
61 and regulations issued hereunder, when so requested

by the governor or department heads;62
63 (G) To undertake and conduct, in conjunction

with department heads, a study of the extent to which
any of the principles of this act should be made ap-
plicable to persons and to the employees of persons

64
65
66
67 having contracts, subcontracts, licenses, or similar re-

lationships with or from the government; and
(H) To provide reports and information to the gov-
ernor and the general court concerning the adminis-
tration of this act and conflict of interest matters
generally.

68
69
70
71
72
73 (2) The administrator is authorized to employ person-

nel and expend funds for the purposes of this act, to the74
75 extent of any appropriations made for the purposes

hereof.76
77 (c) Responsibility of department heads
78 (1) Each agency head shall be responsible for the es-
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O
I

tablishment of appropriate standards within his agency
to protect against actual or potential conflicts of inter-
est on the part of the employees of his department, and
for the administration and enforcement within his de-
partment of this act and the regulations and orders
issued hereunder.

79
80
81
82
83
84

(2) Each department head may, subject to the regula-
tions issued by the governor under subsection (a) (2),
issue regulations carrying out the policies and purposes
of this act as applied to his agency. He shall file copies
of all such regulations with the administrator.

85
86
87
88
89

(3) Each department head may conduct investigations
of facts, conditions, practices, or other matters in carry-
ing out his responsibilities and powers under this sub-
section (c). In connection with any such investigation
the agency head shall have all the powers with respect
to oaths, affirmations, subpenas, and witnesses as are
provided in section 12(b)(2). The department head
may delegate any or all of his powers under this sub-
section (c) (3) to any officer designated by him, either
generally or in particular instances.

90
91
92
93
94
95
96
97
98
99

1 Section 11. PREVENTIVE MEASURES
2 The head of a department may, and shall do so if so pro-
-3 vided in regulations issued by the governor, establish by regu-
-4 lation procedures for the purpose of preventing violations of
5 this act, including, but not limited to, regulations requiring
6 (a) individuals entering government employment with
7 such department and, periodically, the employees or
8 particular categories of employees of such department,
9 to sign a statement that they have read an appropriate

10 summary of the rules established by this act and the
11 regulations issued hereunder;
12 (b) employees of such department, or particular cate-
13 gories thereof, to report periodically as to their non-
14 government employment of self-employment, if any;
15 (c) representatives of other persons before a depart-
16 ment to certify that, to the best of their knowledge,
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their representation will not violate section four or
eight or the regulations issued thereunder; and
(d) persons who are principals in transactions involv-
ing the government to certify that, to the best of their
knowledge, they have not received assistance under cir-
cumstances which would violate section four or eight or
the regulations issued thereunder.

17

20
21
22
23

Section 12. REMEDIES; CIVIL PENALTIES1
PROCEDURE2

(a) Administrative enforcement as to current government
employees
(1) Remedies and civil penalties; The head of a de-
partment may dismiss, suspend, or take such other ac-
tion as may be appropriate in the circumstances in re-
spect of any government employee of his department
upon finding that such employee has violated this act
or regulations promulgated hereunder. Such action may
include the imposition of conditions of the nature de-
scribed in subsection (b)(1).
(2) Procedure: The procedures for any such action
shall correspond to those applicable for disciplinary ac-
tion for employee misconduct generally, and any such
action shall be subject to judicial review to the extent
provided by law for disciplinary action for misconduct
of employees of the same category and grade.

3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19 (b) Administrative enforcement as to former government

employees and others
(1) Remedies and civil penalties: The head of a de-
partment, upon finding that any former employee of
such department or any other person has violated any
provision of this act, may, in addition to any other
powers the head of such department may have, bar or
impose reasonable conditions upon

20
21
22
23
24
25
26
27 (A) the appearance before such department of

such former employee or other person, and
(B) the conduct of, or negotiation or competition
for, business with such department by such former

28
29
30

18
19
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employee or other person, for such period of time31
as may reasonably be necessary or appropriate to
effectuate the purposes of this act.

32
33

(2) Procedure:34
(A) Hearings. Findings of violations referred to
in subsection (b)(1) shall be made on the record
after notice and hearing, conducted in accordance
with the provisions governing adjudication in the
State Administrative Procedure Act (Chapter

35
36
37
38
39

30A). For the purposes of such hearing any de-<t
partment head, or any officer designated by it, is

40
41

empowered to administer oaths and affirmations,
subpena witnesses, compel their attendance, take
evidence, and require the production of any books,
papers, correspondence, memoranda, contracts,
agreements, or other records which the department
head finds relevant or material to the inquiry. Such
attendance of witnesses and the production of any
such records may be required from any place in the
commonwealth at any designated place of hearing.
Witnesses summoned by the department head to
appear shall be paid the same fees and mileage that

42
43
44
45
46
47
48
49
50
51
52
53 are paid witnesses in the courts of the common-

wealth.54
(B) Judicial review. (i) Any party to a pro-
ceeding under this subsection (b) aggrieved by an
order issued by the department head pursuant
hereto, may obtain a review of such order in the
district court of the judicial district where he lives
by filing in such court within sixty days after the
order of the department upon a written petition

55
56
57
58
59
60
61

praying that such order be modified or set aside in
whole or in part.

62
63

(ii) A copy of such petition shall forthwith
transmitted by the clerk of the court to the depart-3

ment head involved, and thereupon such depart-
ment head shall file with the court the record upon
which the order complained of was entered. Upon

64
65
66
67
68
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the filing of such petition, such court shall have
jurisdiction, which upon the filing of the record

69
70

with it shall be exclusive, to affirm, modify, or set
aside such order in whole or in part.

71
72

(iii) No objection to the order of the department
head shall be considered by the court unless such
objection shall have been urged before the depart-

73
74
75

ment or there is reasonable ground for failure to
do so.

76
77

(iv) The findings of the agency head as to the
facts, if supported by substantial evidence, shall be
conclusive. If any party shall apply to the court
for leave to adduce additional evidence, and shall
show to the satisfaction of the court that such ad-
ditional evidence is material in that there were
reasonable grounds for failure to adduce such evi-
dence in the proceedings before the department, the
court may order such additional evidence to be
taken before the agency and to be adduced upon
the hearing in such manner and upon such terms

78
79
80
81
82
83
84
85
86
87
88
89 and conditions as to the court may seem proper.
90 (v) The department head may modify his findings

as to the facts by reason of the additional evidence
so taken and shall file with the court such modified
or new findings which, if supported by substantial
evidence, shall be conclusive, and his recommenda-
tion, if any, for the modification or setting aside of
the original order. The judgment and decree of the
court, affirming, modifying, or setting aside in
whole or in part, any such order of the department
head, shall be final, subject to review by the su-
preme judicial court upon certiorari. The com-
mencement of proceedings for review under this
subsection shall not, unless specifically ordered by

91
92
93
94
95
96
97
98
99

100
101
102
103 the court, operate as a stay of the department

head’s order.104
105 (c) Recission of government action
106 The governor or any department head may, in addition to
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any other available rights of recission, cancel or rescind any
government action without contractual liability to the govern-
ment where

107
108
109

(1) he has found that a violation of this act has sub-110
stantially influenced such government action; and11l
(2) in his judgment the interests of the government so
require under all of the circumstances, including the

112
113

position of innocent third parties.114
The finding referred to in clause (1) shall be made in ac-

cordance with the procedures set forth in subsection (b)(2)*|
and shall be subject to judicial review in accordance with the
provisions of subsection (b) (2) (B): Provided, That the gov-
ernor or such department head may suspend government ac-
tion pending the determination, pursuant to this subsection, of
the merits of the controversy. The exercise of judgment pur-
suant to clause (2) of this subsection shall not be subject to
judicial review.

115
116
117
118
119
120
121
122
123

id) Civil remedy for damages against employees and124
125 former employees

The attorney general of the commonwealth may bring a
civil action in any district court of the commonwealth against
any government employee or former government employee
who shall, to his economic advantage, have acted in violation
of this act, and in such action may recover on behalf of the
commonwealth in partial reimbursement of the common-
wealth for its expenses of administering this act, damages in
an amount equal to three times the amount of such economic
advantage.

126
127
128
129
130
131
132
133
134

(e) Civil penalties for illegal payments135
136 The attorney general of the commonwealth may bring a

civil action in any district court of the commonwealth to col-
lect from any person who shall violate section nine a civil
penalty of not more than five thousand dollars, in partial reim-
bursement of the commonwealth for its expenses of adminis-,
tering this act. The government employee or former govern- v

ment employee involved shall not be subject to prosecution for
criminal conspiracy by reason of the receipt of any such pay-
ment.

137
138
139
140
141
142
143
144
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145 (/) Publication of certain findings and decisions
146 Whenever the head of any department, or the governor, ex-
-147 ercises the authority conferred by subsections (a), (b), or (c)
148 of this section, copies of the findings and decision therein
149 shall be filed with the attorney general and shall be published
150 at least once each year as part of a volume collecting such
151 findings and opinions. Such volumes shall be made available
152 for public inspection and shall also be made available for dis-
-153 tribution or sale to interested persons.
154 (g) Statute of limitations
155 No administrative or other action under subsections (b),
156 (c), (d), or (e) of this section to enforce any provision of this
157 act shall be commenced after the expiration of six years fol-
-158 lowing the occurrence of the alleged violation.

1 Section 13. CONFLICTS OF INTEREST
2 Any person who shall purposely or knowingly violate any
3 provision of the conflict of interest act shall be fined not more
4 than five thousand dollars, or imprisoned for not more than
5 one year, or both. For purposes of this section, the terms
6 “purposely” and “knowingly” shall have the respective mean-
-7 ings set forth in subsections (a) and (b):
8 (a) “Purposely”: A person acts purposely with respect to a
9 material element of an offense when

10 (1) if the element involves the nature of his conduct
11 or a result thereof, it is his conscious object to engage
12 in conduct of that nature or to cause such a result; and
13 (2) if the element involves the attendant circumstances,
14 he knows of the existence of such circumstances.
15 (b) “Knowingly”: A person acts knowingly with respect to
16 a material element of an offense when
17 (1) if the element involves the nature of his conduct or
18 the attendant circumstances, he knows that his conduct
19 is of that nature or he knows of the existence of such
20 circumstances; and
21 (2) if the element involves a result of his conduct, he
22 knows that his conduct will necessarily cause such a
23 result.
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3

3 any person or circumstances is held invalid, such invalidity
4 shall not affect other provisions or applications of the chapter
5 which can be given effect without the invalid provision or ap-
6 plication.

2 If any provision of this chapter or the application thereof to
1 Section 14. EFFECTIVE IMPARTIAL INVALIDITY


