
SENATE No. 93

By Mr. McCann, petition of George A. Michael and Francis X. McCann for
legislation to include the regulation of cosmetics in the food and drug law.
Public Health.

In the Year One Thousand Nine Hundred and Sixty-One

An Act amending the food and drug law to include the
REGULATION OF COSMETICS.

1 Chapter ninety-four of the General Laws as most recently
2 amended is hereby further amended as follows:

1 Section 1. Section lis hereby amended by inserting after
2 the definition or the word “Copy” the following definition:
3 “Cosmetic”, in sections one hundred and eighty-six to one
4 hundred and ninety-five, inclusive, includes (1) articles in-
-5 tended to be rubbed, poured, sprinkled, or sprayed on, intro-
-6 duced into, or otherwise applied to the human body or any
7 part thereof for cleansing, beautifying, promoting attractive-
-8 ness, or altering the appearance, and (2) articles intended for
9 use as a component of any such articles, except that such term

10 shall not include soap.

1 Section 2. Section one hundred and eighty-six is amended
2 by inserting in the title thereof the word “cosmetics” so that
3 the title shall read, “Adulteration of Drugs, Food and Cosmetics
4 defined.”
5 Section 186 is hereby further amended by inserting at the
6 end thereof the following:
7 In the case of a cosmetic: First, if it bears or contains any
8 poisonous or deleterious substance which may render it in-

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:
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9 jurious to users under the conditions of use prescribed in the
label thereof, or under such conditions of use as are customary
or usual: PROVIDED, That this provision shall not apply to
coal-tar hair dye, the label of which bears the following legend
conspicuously displayed thereon; “Caution This product
contains ingredients which may cause skin irritation on certain
individuals and a preliminary test according to accompanying
directions should first be made. This product must not be used
for dyeing the eyelashes or eyebrows: to do so may cause
blindness”, and the label of which bears adequate directions
for such preliminary testing. For the purposes of this para-
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graph the word “label” shall include ail written, printed or
graphic matter upon any cosmetic article or any of its con-
tainers or wrappers or accompanying such article and, for the
purposes of this paragraph and paragraph “Fifth” below, the
words “hair dye” shall not include eyelash dyes or eyebrow
dyes.
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Second, if it consists in whole or in part of any filthy, putrid,
or decomposed substance.
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Third, if it has been produced, prepared, packed, or held
under insanitary conditions whereby it may have become con-
taminated with filth, or whereby it may have been rendered
injurious to health.
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Fourth, if its container is composed, in whole or in part, of
any poisonous or deleterious substance, which may render the
contents injurious to health.
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Fifth, if it is not a hair dye and it bears or contains a color
other than one which has been approved for such use under
the authority of the federal food, drug and cosmetic act and
amendments thereto, with such restrictions as the food and
drug administration of the United States has placed upon
such use.
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1 Section 3. Section one hundred and eighty-seven is hereby
2 amended by inserting in the title thereof the word “cosmetics”
3 so as to read: —“Misbranding”, Term defined when applied
4 to drugs, cosmetics and food; when not deemed to be adulter-
-5 ated, etc. The term “misbranded” as used in sections one
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6 hundred and eighty-six to one hundred ninety-five, inclusive,
7 shall apply to each drug, cosmetic, or article of food, or article
8 which enters into the composition of food, the package or label
9 of which bears any statement, design or device regarding such

10 article or the ingredients or substance contained therein, which
11 is false or misleading in any particular, and also to any food,
12 cosmetic or drug product which is falsely branded as to t
13 state or country where it was manufactured or produced. The
14 word “label” as used herein shall include all written, printed,
15 or graphic matter upon any article or any of its containers or
16 wrappers or accompanying such article.
17 Section one hundred and eighty-seven is hereby furthe:
18 amended by inserting at the end thereof the followin;
19 In the case of a cosmetic: First, if in package form un
20 it bears a label containing (1) the name and place of business
21 of the manufacturer, packer, or distributor; and (2) an accur-
22 ate statement of the quantity of the contents in terms of
23 weight, measure, or numerical count: PROVIDED, That under
24 clause (2) of this paragraph reasonable variations shall be
25 permitted, and exemptions as to small packages shall be esta’r
26 lished by regulations promulgated by the department of public
27 health.
28 Second, if any word, statement, or other information required
29 by or under authority of this chapter to appear on the label is
30 not prominently placed thereon with such conspicuousness (as
31 compared with other words, statements, designs, or devices, in
32 the label) and in such terms as to render it likely to be read
33 and understood by the ordinary individual under customary
34 conditions of purchase and use.
35 Third, if its container is so made, formed, or filled as to be
36 misleading.
37 The department of public health shall promulgate regula
38 tions exempting from any labeling requirement of this chapter
39 cosmetics which are in accordance with the practices of the
40 trade, to be processed, labeled, or repackaged in substantial
41 quantities at establishments other than those where originally

42 processed or packaged, on condition that such cosmetics ar<
43 not adulterated or misbranded under the provisions of this
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44 chapter upon removal from such processing, labeling, or re-
-45 packaging establishment.

1 Section 4. Section one hundred and eighty-nine is hereby
2 amended to read as follows:
3 Section 189. Examination of Samples, by Whom Made, etc.;
4 Complaints. Examination of samples of food, and drugs and
5 cosmetics in order to determine by analysis or test whether

or misbranded within the mean-such articles are adulterated
A

7 ing of section one hundred and eighty-six to one hundred and
linety-five, inclusive, shall be made under the direction and

9 supervision of the department or board taking such samples
10 as provided in the preceding section; and if it shall appear from
11 such examination that any of the samples are so adulterated
12 or misbranded, the commissioner of public health or the local
13 board of health need not cause formal complaint to be entered
14 at once, but shall in the case of misbranding, and may in the
15 case of adulteration, cause reasonable notice thereof, together
18 with a copy of the results of such analysis or test, to be given
17 to the party from whom the sample was obtained or to the
18 party believed to be responsible for the condition of the sample,
19 to the guarantor, if any, and to the party, if any, whose name
20 appears upon the label as manufacturer, packer, producer,
21 wholesaler, retailer or other dealer. Before any formal com-

22 plaint is entered, any person so notified shall be given an
23 opportunity to be heard before any person designated by the
24 commissioner of public health or local board of health taking

25 the sample, under such rules and regulations as the depart-
26 ment of public health prescribes. Such notice shall specify the
27 date, hour and place of hearing, and the parties interested
28 therein may appear in person or by attorney. If it is decided

ppears upon the label, or the29 that the party whose r
inter, shall be notified, and such party or guarantor

31 resides without the commonwealth, the notice shall be sent by
il to such address as, with due diligence, may be obtained,

33 If after such opportunity to be heard it appears that any pro-5

34 vision of sections one hundred and eighty-six to one hundred
y-five, inclusive, has bean violated, the department
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36 of public health or local board of health may make or author-
-37 ize to be made a formal complaint to a court or justice having
38 jurisdiction in such cases, but no evidence of the result of such
39 analysis or test shall be received if the agent described in the
40 preceding section has refused or neglected to seal and deliver
41 the sample, or part thereof, if and as required in the preceding
42 section.

1 Section 5. Section one hundred and eighty-nine Ais hereby
2 amended to read as follows:
3 Section 189A. Proceedings When Food, or Drug or Cosmetic
4 Suspected of Being Adulterated or Misbranded; Penalty. •
5 Whenever the commissioner of public health or his duly author-
-6 ized agent finds or has probable cause to believe based upon
7 inspection or chemical, bacteriological or physical examination,
8 that any food, drug or cosmetic is adulterated or misbranded,
9 he shall affix or cause to be affixed to such article a tag or

10 other appropriate marking, giving notice that such article is
11 or is suspected of being adulterated or misbranded and has
12 been detained or embargoed for a period of ten days in the
13 case of food and for a period of fifteen clays in the case of
14 drugs or cosmetics, and warning all persons not to remove or
15 dispose of such article by sale or otherwise until permission
16 for removal or disposal is given by said commissioner, his
17 agent, or the court; provided, any such article may at the
18 discretion of the manufacturer or claimant be removed from
19 public display but shall not be removed from the immediate
20 premises. The claimant shall be authorized to destroy 1
21 article so detained if such article is destroyed under the sup
22 vision of an agent of said commissioner. When an arti
23 detained or embargoed has been found to be adulterated or
24 misbranded, the commissioner or said agent shall within five
25 days thereafter file a petition in any district or municipal court
26 within whose jurisdiction the article is detained or embargoed
27 for a libel of condemnation of such article. When such agent
28 has found that an article so detained or embargoed is not
29 adulterated or misbranded he shall remove the tag or other
30 marking, thereby permitting its release. If the court finds



SENATE —No. 93. [Jan,6

31 that a detained or embargoed article is adulterated or mis-
after entry of the decree be32 branded, such article shall
the claimant thereof under thedestroyed at the expense of
■ovided, that when the adultera-supervision of such agent; p:

tion or misbranding can be corrected by proper labeling orl

court after entry of the decree3S processing of rt

d conditioned that such articles3 a good and sufficient bo:
ssed has been executed by the38 shall be so labeled or proce

that such article be delivered39 claimant, may by order dire
4

:ch labeling or processing under
: said commissioner. Such bond

0 to the claimant thereof for
the supervision of an agent c

ant of the article on representa-all be returned to the clam-
■tment of public health that the43 tion to the court by the dep:

44 article is no longer in violati of the law. Whoever removes
45 or disposes of an article of food, drug or cosmetic which
46 has been detained or embargoed as provided herein without
47 permission for such removal or disposal by said commissioner,
48 his agent or the court shall be punished by a fine of not less
49 than one hundred dollars nor more than five hundred dollars
50 or by imprisonment for not more than six months.

1 Section 6. Section one hundred and ninety is hereby
2 amended to read as follows:
3 Section 190. Penalty on Manufacturer, etc. Whoever
4 manufactures any article of food or any drug or cosmetic
5 which is adulterated or misbranded within the meaning of
6 sections one hundred and eighty-six and one hundred and
7 eighty-seven, or any article of food or any drug which does not
8 comply with the rules, regulations and standards or any cos-
-9 metic which does not comply zoith the rules and regulations

10 provided in sections one hundred and eighty-six to one hundred
11 and ninety-five, inclusive, shall be punished by a fine of not
12 less than fifteen nor more than five hundred dollars or by im- m

13 prisonment for not more than six months.

1 Section 7. Section one hundred and ninety-one is amended
2 to read as follows:
3 Section 191. Penalty for Delivery, etc., of Adulterated, etc.,
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4 Food, Drugs or Cosmetics. Except as otherwise provided
5 in sections one hundred and eighty-six to one hundred and
6 ninety-six, inclusive, whoever for pay or otherwise delivers or
7 offers to deliver to any person any article of food, drug or cos-
-8 metic adulterated or misbranded, or any article of food or drug
9 which does not comply with the rules, regulations and stan-

10 dards or any cosmetic which does not comply with the rules and
11 regulations provided for in sections one hundred and eighty-
12 six to one hundred and ninety-five, inclusive, shall in the case
13 of misbranding or noncompliance with said rules, regulations
14 and standards be punished by a fine of not more than two huiiu:

15 dred dollars, and shall in the case of adulteration be punished
16 by a fine of not less than twenty-five nor more than two hu
17 dred dollars; but no article shall be deemed misbranded or
18 adulterated under sections one hundred and eighty-six to o:

19 hundred and ninety-five, inclusive, or not to comply with the
20 rules, regulations and standards provided for in said sectior
21 if it is intended for export to any foreign country and is pr<
22 pared or packed according to the specifications or directior
23 of the foreign purchaser; provided, that no substance is used
24 in the preparation or packing thereof in violation of the laws
25 of the foreign country to which the article is intended to be
26 shipped; but if the article is sold or offered for sale for domes-
-27 tic use or consumption then it shall not be exempt from said

1 Section 8. Section one hundred and ninety-two is herein,
2 amended to read as follows:
3 Section 192. Rules and Regulations. The department of
4 public health and local boards of health shall en +

ic

5 one hundred and eighty-six to one hundred and ninety-five,
6 inclusive. Said department, after a public hearing, shall adopt
7 and promulgate rules and regulations consistent with said sec-
-8 tions, and, except as to standards fixed by law, may adopt
9 standards, tolerances and definitions of purity or quality or

10 identity for articles of food or drugs and may adopt rules and
11 regulations consistent icith said section for cosmetics. Such
12 standards, tolerances and definitions shall conform to the stan-

28 sections.
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13 dards, tolerances and definitions, if any, of purity or quality
14 or identity adopted or that may hereafter be adopted for the
15 enforcement of the federal food, drug and cosmetic act, ap-
-16 proved June twenty-fifth, nineteen hundred and thirty-eight
17 (Title 21. USC 301 et seq., 52 Stat 1040 et seq.), or now or
18 hereafter adopted for the enforcement of federal lav/.

1 Section 9. Section one hundred and ninety-three is hereby
2 amended to read as follows:
3 Section 193. Prosecutions in Certain Cases Forbidden; Guar-
-4 anty for Protection; Rules and Regulations. Except as pro-
-5 vided in section one hundred and ninety-four, no dealer shall
6 be prosecuted under sections one hundred and eighty-six to
7 one hundred and ninety-five, inclusive, for selling or offering
8 for sale any article of food, drug or cosmetic in the original,
9 unbroken package in which it was received by him if he can

10 establish a guaranty by the wholesaler, jobber, manufacturer
11 or other person residing in the commonwealth from whom he
12 purchased the article to the effect that the same is not adulter-
-13 ated or misbranded within the meaning of the laws of this
14 commonwealth or the Federal Food, Drug and Cosmetic Act,
15 or by the wholesaler, jobber, manufacturer or other person
16 residing without the commonwealth to the effect that the same
17 is not adulterated or misbranded within the meaning of the
18 Federal Food, Drug and Cosmetic Act. Such guaranty, to

the name and address of the
’tide to the dealer, and in that
able to the prosecutions, fines

19 afford protection, shall conta
20 person making the sale of this
21 case such person shall be am
22 and other penalties which wc
23 dealer under sections one hur
24 dred and ninety-five, inclusr
25 provision of said sections ha

ich in due course to thei

ired and eighty-six to one him-
Tf 11 appear that an:

been violated.
26 giving said guaranty is without the commonwealth, no actions
27 shall be brought except as is provided therein, but the depart-
-28 ment of public health or the local board taking the sample
29 shall present the facts to the proper national authorities for
30 their action. The provisions of this section shall not apply in
31 the case of a food, drug or cosmetic subject to deterioration

lie par
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32 if the court finds that the adulteration has occurred after
33 delivery to, and has resulted from negligence on the part of,
34 the dealer.
35 Under the authority given by section one hundred and
36 ninety-two the department of public health shall adopt rules
37 and regulations which shall be observed by the said depart-
-38 ment and by local boards of health in ascertaining whether
39 there is such a guaranty which may be relied upon by the

dealer.

1 Section 10. Section one hundred and ninety-four is hereby
2 amended to read as follow
3 Section 19h. Dealer Establishing Guaranty May Se Pro,

4 cuted, When. After a sample of an article of food, drug
5 or cosmetic which is adulterated or misbranded has been taken

r guaranty, as provided in the6 from a person who establish
inter resides without the com-7 preceding section, and the gua

8 monwealth, the dealer may nevertheless be prosecuted for a
9 subsequent sale of such adulterated or misbranded articles; pro-

10 vided, that the department of public health or local board
11 which took the sample has presented the facts to the proper
12 national authorities for their action, that the person from
13 whom the sample was taken has been notified by said depart
14 ment or board that the facts have so been presented, and that
15 such person continues to sell such articles after he has been
16 notified by said department or board as to the particulars of
17 the adulteration or misbranding and warned to desist from
18 further sales or distribution of the article. Upon conviction in

ilties provided in section one hundredh c;

20 and ninety-one may be imposed.
21 In case of adulteration, if the department of public health
22 or a board of health in a city having a population exceeding
23 one hundred thousand, finds that the same when analyzed is
23 plainly a gross violation of any of sections one hundred and
24 eighty-six to one hundred and ninety-five, inclusive, or that
25 the article is distinctly injurious to the health of the com-
26 munity, even though the case has not as yet been adjudicated,
27 said department may cause notice of these facts to be pub-
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28 lished in its monthly bulletin and in such other ways as it es-
-29 tablishes by rules and regulations; provided, that the guaran-
-30 tor has been notified and has been afforded an opportunity to
31 be heard as provided in section one hundred and eighty-nine.
32 Said notice shall contain a warning to all dealers to desist
33 from further sale or distribution of such article. Whoever
34 sells such article after said notice and warning shall be amen-
-35 able, for each subsequent sale, to the penalties provided in sec-
-36 tion one hundredand ninety-one.

1 Section 11. Section three hundred and four is hereby
2 amended to read as follows:
3 Section 30Jf. Vendor to Furnish Sample for Analysis,
4 When; Penalty. Whoever offers or exposes for sale or de-
-5 livers to a purchaser any drug, cosmetic or article of food,
6 shall, upon application of an inspector, analyst or other officer
7 or agent of the Department of public health and upon tender
8 of the value thereof, furnish a sample sufficient for the analy-
-9 sis of any such drug, cosmetic or article of food which is in

10 his possession. Violation of this section shall be punished by
11 a fine of not less than twenty-five nor more than five hundred
12 dollars.

1 Section 12. If any provision of this act is declared uncon-
-2 stitutional or the applicability thereof to any person or cir-
-3 cumstances is held invalid, the constitutionality of the re-
-4 mainder of the act and applicability thereof to other persons
5 and circumstances shall not be affected thereby.
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