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ORDER AUTHORIZING STUDY
(Senate No. 539 of 1961)

Ordered, That the Legislative Research Council be directed to investigate
and study the subject matter of current Senate document numbered 492,
relative to establishing a code of ethics to guide employees and officials of the
commonwealth in the performance of their duties and establishing a commis-
sion on conflicts of interest thereunder, and to file the results of its statistical
research and fact-finding, which research and fact-finding shall encompass
local, county, and commonwealth employees whether of the executive, judi-
ciary or legislative branches and shall further encompass all public authori-
ties, with the Clerk of the Senate from time to time but not later than the
fifteenth day of May in the current year.

Adopted

By the Senate, April 3, 1961
By the House, in concurrence, April 10, 1961
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To the Honorable Senate and House of Representatives.

Gentlemen: The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau relative
to “conflicts of interest” or a “code of ethics”. The report stems
from two legislative orders. The first, House No. 2743, the so-called
Powers bill, directed completion and filing on or before the fourth
Wednesday in January, 1962. The second, Senate No. 539, the so-
called Volpe bill, ordered completion on or before May 15th of this
year.

The Legislative Research Bureau is limited by statute to “sta-
tistical research and fact-finding.” This report therefore contains
factual information only, without recommendations for legislative
action. It does not necessarily reflect the opinions of the under-
signed members of theCouncil.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE RESEARCH
COUNCIL
Sen. JOHN E. POWERS of Suffolk

Chairman
Rep. JOHN T. TYNAN of Boston

Vice Chairman
Sen. NEWLAND H. HOLMES

of Norfolk and Plymouth
Rep. JAMES A. KELLY, JR. of Oxford
Rep. ARMAND N. TANCRATI of Springfield
Rep. FRANK S. GILES of Methuen
Rep. WALLACE B. CRAWFORD of Pittsfield
Rep. HAROLD L. DOWER of Athol

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council.

Gentlemen: House Order, No. 2743 and Senate Order, No.
539, respectively, directed the Legislative Research Council to
study and report on the subject matter of Senate No. 54 and Senate
No. 492, the so-called Powers and Volpe bills on conflict of interest.

The Legislative Research Bureau submits herewith a report on
the subject. Scope and content thereof have been limited by the
statutory provisions which restrict Bureau output to factual re-
ports without recommendations.

The preparation of this report was the primary responsibility
of Samuel Brown, Assistant Director of the Bureau.

Respectfully submitted,

HERMAN C. LOEFFLER,

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

Director, Legislative Research Bureau.
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CONFLICT OF INTEREST

Present proposals to legislate a code of ethics for public em-
ployees stem from the investigation of the Metropolitan District
Commission last autumn by a Senate Committee consisting of Sen-
ate President John E. Powers, Senator Fred I. Lamson and Senator
Francis X. McCann. That investigation uncovered widespread im-
proprieties and defalcations and has been followed by eleven indict-
ments. Four of the persons indicted have already been tried. All
have been found guilty.

Incorporated in the Senate Committee’s report covering the in-
vestigation was a “conflict of interest” bill filed by its chairman,
Senate President John E. Powers. This action was followed by a
similar recent proposal of the new governor, His Excellency, John
A. Volpe. Both bills have been referred to the Legislative Research
Council for study.

Although the Powers bill calls for a report to be filed next Jan-
uary, the Senate President has acquiesced in the Governor’s desire
for an earlier completion in the hope of legislative action at this
session. The result is this condensed, perhaps preliminary, report.

The Massachusetts experience with the MDC reflects a moral
letdown in many segments of society on both national and state
levels. Even the dark picture at the national level is not historically
abnormal, since our great wars have usually been followed by
periods of moral lassitude.

Present Massachusetts Laws re Conflict of Interest

Both the Massachusetts Senate and House of Representatives ad-
here to long established rules barring members from voting on mat-
ters of private interest. Thus, one Senate rule prohibits any Sena-
tor from serving on committees or casting a vote on questions in-
volving “his private right, distinct from the public interest.”

SUMMARY OF REPORT
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In addition, many statutes set up administrative safeguards regu-
lating appointments, salaries, duties and contracts. Of these, the
report covers in some detail various statutes which require com-
petitive bidding and prohibit split contracts; forbid state employees
from acting as attorneys or agents in sales of land to the Com-
monwealth; and penalize the giving or taking of bribes.

The most widely known statute is commonly referred to as the
“conflict of interest” law (G.L. c. 268, s. 10) which provides pen-
alties for state and city officials who personally benefit from con-
tracts. This statute, however, contains no references to county or

™

town officials.

Proposed Powers and Vo lpe Conflict of Interest Laws

The Powers and Volpe conflict of interest bills use nearly identi-
cal language in most of their important provisions. However,
throughout the former proposal, the term “government employees”
is used to indicate the personnel covered, and throughout the latter,
the term “state employees”. Both bills forbid employees from par-
ticipating in government transactions in which the employees have
substantial economic interests and the same disqualification holds
for the families of employees. The bills forbid employees from as-
sisting other persons in transactions involving the state. They pro-
vide that an employee shall not receive any other than his usual
compensation, except under certain specified conditions. They de-
fine in detail what is meant by such terms as “substantial economic
interest”, “transactions involving the government”, “regular em-
ployee”, etc.

Finally, the two bills agree further in forbidding receipt of gifts.
This prohibition will undoubtedly be seriously questioned, since it
would invalidate campaign contributions to legislators campaign-
ing for reelection but not to their opponents.

As to differences, the bills depart from one another in their treat-
ment of several important details concerning administration. OfP
much greater importance, however, is their marked difference in
their scope of coverage. Thus, the Governor’s bill covers legisla-
tors and state employees, but specifically omits the judiciary, all
city, town and county employees, and perhaps the employees of
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“public authorities” as well, though the language is unclear. The
Powers bill, on the other hand, seems to include all categories.

The Attorney General of the Commonwealth has submitted a
memorandum scrutinizing and comparing the terms of the two
bills. In particular, he raises a question of constitutionality in re-
gard to several of their sections, especially those enforcement
provisions which could be considered as criminal statutes and which
carry “ex post facto” overtones.

I Policies of Other Jurisdictions
Great Britain

Rules governing the British House of Commons relative to con-
flict of interest are similar to those of the Massachusetts General
Court. There is no general code of ethics for British government
employees, beyond those laid down by “orders in council”, or by
the Treasury Department which administers the British Civil
Service. These orders or administrative regulations are broad in
scope and rarely violated.

United States
Likewise, the United States government has never adopted a

general all inclusive conflict of interest statute. A rather broad
and vague set of principles was adopted by Congress in 1958. In
addition, a maze of individual laws on bribes and questionable con-
duct has been enacted. The President recently instituted a strict
code of standards for the White House staff and his personal ap-
pointees. He has also asked Congress to strengthen, simplify and
codify related statutes.
Slates

Only the live states of Georgia, Kentucky, New York, Texas and
Washington apply formal codes of ethics to their employees. The
pertinent statutes of four are quoted in full as appendices of the

They are much shorter in content than the Powers and
volpe proposals, and do not cover either local employees or the
judiciary.

Several states have rejected this type of legislation in recent
years, and several others are currently considering conflict of in-
terest proposals.
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Cities
Larger municipalities in the United States have taken independ-

ent, individual action in this area. Thus, the cities of New York,
Honolulu and New Haven have adopted codes of ethics for their
city officials and employees. Philadelphia is also considering sim-
ilar action at this time. There seems to be no legal difficulty to
Massachusetts cities and towns doing likewise if they so desire.

Codes of Ethics in the Professions and Private Industry

The ordinary citizen is vaguely aware that professional persons,
like doctors and lawyers, adhere to some official standards of con-
duct, although he does not know the details of those standards. Nor
does he realize that other professional people like accountants,
architects, engineers and clergymen, are also subject to definite
codes of ethics.

In general, these various codes forbid advertising, proselytizing,
fee-splitting and other unethical and unprofessional conduct. They
are administrated by national and state organizations within the
memberships of the individual professions and by the various state
licensing and registration boards.

Industry is likewise governed by various sets of standards. In-
dividual trade associations often require adherence by their mem-
bers to standards of (1) honesty, (2) adherence to good taste, (3)
avoidance of competitor derogation and (4) non-use of deceptive
practices.

The American Association of Advertising Agencies, the National
Association of Radio and Television Broadcasters, the magazine
publishing industry, and some newspapers have established similar
standards.

Better Business Bureaus, supported in whole by the business com-
munity, do an admirable job of detecting and eliminating shady
commercial practices.

These efforts of self regulation in both the professional ranks
and in private industry supplement the separate statutory controls
which are applied and enforced by national, state and local agencies.

Arguments Against Codes of Ethics
Opponents of a code of ethics for government employees argue

that a truly meaningful code tends to keep able and successful
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businessmen out of government. Not all such men can afford to
divest themselves of financial holdings which might be construed
as obstacles to impartial decisions by government officials.

The opponents are of the opinion that present bribe and graft
statutes, if strictly enforced, provide sufficient safeguards, partic-
ularly if those statutes are strengthened to include county and town
officials and employees.

Legislators feel that they are being singled out by present pro-
posals; that morality cannot be legislated; that the few evildoers
in their midst can be retired from public life by the electorate, and
that others can be dealt with by administrative action.

Finally, the opponents point out that in spite of the various self
imposed standards in the business world, and the many laws which
are designed to regulate business conduct, billions of dollars are an-
nually being taken out of the pockets of the American public by
illegal, shady and reprehensible business practices. If this repre-
sents the efficiency of codes of ethics in industry, they want no part
of such regulation and control.

Arguments For Code of Ethics

Proponents argue that society has always legislated morality,
that every criminal statute is evidence of that effort.

They say that present bribe and graft statutes protect the pub-
lic only against the obvious; and that vast areas of doubt and inde-
cision are presently unclarified.

But, the most potent argument of the proponents is that govern-
ment is not and cannot be treated like any other segment of society.
Government, they point out, affects all the people, and government
funds belong to all the people. Hence codes of ethics are especially
required in view of the responsibility of government to provide
moral leadership.

Alternative Programs of Possible Action

Faced with the necessity of taking action on the Powers and
Volpe bills, the General Court, in its wisdom, may choose from
among several courses, as follows:

1. It can adopt either bill or a combination of both of them.
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5.

*

*

It may adopt a briefer code of ethics, similar to those in effect
in five other states.
It can restrict its action to a simple statement of policy, as
has been done in the federal area by the Congress of the
United States.
It may tighten present controls where tightening is desirable.
And, of course, the General Court can either reject all four
suggestions above, or it can adopt a combination of two or
more of them.
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Senate bill, No. 54 of 1961, filed originally by Senate President
John E. Powers in October of 1960, defined the conflict of in-
terest considerations applicable to employees of the Commonwealth,
its subdivisions and public or quasi-public corporations performing
governmental functions. The subject matter of the bill was sent to
the Legislative Research Council for study under House Order, No.
2743, which was finally adopted in concurrence on March 28, 1961.
This order calls for a report to be filed with the Clerk of the House
of Representatives not later than the fourth Wednesday in January,
1962.

Senate bill No. 492, filed on March 1, 1961 by His Excellency,
Gov. John A. Volpe, also very painstakingly defines conflicts of
interest as they apply to public employees, and sets up a control-
ling commission. The subject matter of the bill was referred to the
Legislative Research Council for study under Senate Order No.
539, which was adopted in concurrence on April 10, 1961. This
order, however, directed that a report be filed with the Clerk of
the Senate on or before May 15, 1961, only a little over a month
later.

Because of the urgency of the situation, the Senate President
concurred with the Governor in the latter’s request for an early re-
port by May 15th, in order that the General Court may take action
on the matter before prorogation, if that course is deemed desirable.

It is to be presumed that no one anticipates a complete study of
so vital and controversial a subject in a few weeks’ time. On the
other hand, a number of studies have been made in this area dur-
ing the past few years by federal and state authorities, as well as
by bar associations and private organizations. These studies are
covered in this document.

(Fljf (Eummnmumltlj of JMsaflarlputteltfl

CONFLICT OF INTEREST

CHAPTER I. INTRODUCTION

Legislative Background
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Historical Background

Locally. The questions of a code of ethics and of conflict of in-
terest are not new, where public employees are concerned. But
there can be little doubt that the recent strong surge of feeling on
the subject stems from last fall’s Senate investigations of the State
Department of Public Works and the Metropolitan District Com-
mission (MDC).

The former investigation uncovered nothing of a spectacular
nature and for that reason has been described, at least by its de-
tractors, as a “whitewash”. The latter MDC investigation, how-
ever, could never be so depicted. The MDC hearings conducted by
the three man Senate Committee consisting of Senate President
John E. Powers (Chairman), Senator Fred I. Lamson and Senator
Francis X. McCann, resulted in findings of malfeasance, misfeas-
ance and nonfeasance, and demands by both the Senate and the
Governor for a complete reorganization of the department. More-
over, the evidence uncovered at the hearings was referred to the
Attorney General who obtained eleven indictments. Four of the
persons who were indicted for violation of existing conflict of in-
terest statutes have already been brought to trial and have all been
found guilty.

The evils and abuses in the administration of the MDC did not
erupt overnight, but were the accumulation of many years of
lethargy and neglect during both Republican and Democratic ad-
ministrations. The disclosure in open hearings of defalcations by
public officials roused a normally apathetic public opinion and
crystallized general acclaim in support of the bills filed by Senate
President Powers and Governor Volpe.

Nationally. This general acclaim undoubtedly reflects public be-
lief that even though a small minority of public servants may be
dishonest, the MDC incident has broader significance. Suspicion
has been aroused that a relaxation of morality may permeate all
departments of government, including the legislative and judicial
as well as the executive branches.

It would be unnatural for such a moral deterioration to be con-
fined to one state. Virtue, or lack of it, is not restricted by state
borders. And, in this case, there can be no doubt but that events
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and feelings in Massachusetts have followed a national pattern.
Unfortunately, the moral climate of the federal and state govern-
ments also reflects the moral climate of society as a whole.

Wars bring in their wake a deteriorating pattern of morality.
Without attempting to delve into the sociological reasons and fac-
tors involved, World War I was followed by the “roaring twenties,”
with bootleg liquor problems, stock market manipulations and an
alarming increase in both major and minor crimes.

The era following World War II has been marked by similar de-
velopments. On the national level, the country was rocked by
government scandals involving the deep-freeze and mink coat in-
cidents of one federal administration, and the influence pedlars
of the next. In the economic sphere, some of the largest manu-
facturers of the nation have been recently adjudged guilty of con-
spiracy and collusion in violation of anti-trust laws. Crime is again
rampant. And the quiz rackets and “payola” experiences of TV
and radio have done nothing to ease the minds of an apprehensive
public.

To say that laxity in state government merely conforms to a
national pattern, does not provide much comfort. And to add that
the people of the Commonwealth demand affirmative corrective
action, again does not simplify the difficult problem of deciding
what can and should be done.

A conflict of interest in government exists when a government
employee is involved in any personal action which affects the pub-
lic interest. In more explicit terms, a conflict arises when a legis-
lator or other public official is placed in a position where, for some
advantage to be gained for himself, he finds it difficult or impos-
sible to devote himself with complete energy and loyalty to the
public interest.

The statement is frequently made that morality cannot be legis-
lated, and is best imposed by example rather than fiat. But, civ-
ilized society has always made such attempts, of which every crim-
inal code gives articulate evidence. In any case, conflict of interest
legislation serves, according to many proponents, as a supplement
to existing statutory provisions relative to bribery and graft, by

Philosophy Behind Codes of Ethics Proposals
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prohibiting government employees from placing themselves in posi-
tions in which their objectivity is compromised. In this way, they
say, impartiality is assured and integrity protected in the govern-
ment service as a whole.

Legislative Rules
Since conflict of interest statutes are designed to supplement or

to assemble and clarify existing statutes, the latter statutes rela-
tive to governmental activities should be indicated. To begin with,
both Houses of the General Court establish their rules for debate,
and conduct of other legislative business. Many of these rules were
first adopted a century or more ago, and have been tested and re-
fined down through the decades. At the commencement of every
annual session, motions are adopted in each branch, making ap-
plicable again the rules of the preceding session. Occasionally, new
ones are added or old ones amended.

Of these rules, Senate rule number 10 declares that: “No mem-
ber shall be permitted to act on a committee or to vote upon a ques-
tion in which his private right, distinct from the public interest, is
immediately concerned.” This rule was adopted in 1855 and
amended in 1888 and 1889.

The House of Representatives makes similar provisions by means
of two rules. The first, rule number 24, states that “No member
shall serve on any committee in any question where his private
right is immediately concerned, distinct from the public interest.”
The second, rule number 63, forbids voting by any member under
the conditions laid down in preceding rule number 24. Both rules
were adopted in 1874.

Any member of either House has the right to demand disquali-
fication of another member for violation of these rules. And this
procedure has been exercised, though rarely. Undoubtedly, there
have been many occasions when members have refrained from vot-
ing because of the above rules, either in committee or on the floor
of the chamber.

CHAPTER 11. PRESENT MASSACHUSETTS CONTROLS RE
CONFLICT OF INTEREST
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Many statutes safeguard the administration of the Common-
wealth’s business. Every department operates in accordance with
procedures laid down in the General Laws to regulate appoint-
ments, salaries, duties and many other related matters. These reg-
ulations frequently include penalties in case of violation.

No attempt will be made to list all these statutes, but some must
be noted because of their direct pertinence to the subject matter of
this study. Thus, competitive bidding is required on state contracts,
and split contracts seeking to avoid the law are prohibited (G.L. c.
29, s. 8A). Similar provisions deal with county contracts (G.L. c.
34, s. 17), town contracts (G.L. c. 40, s. 4B), and city contracts
(G.L. c. 43, s. 28).

State employees are prohibited from acting as attorneys or
agents in the sale of land to the Commonwealth (G.L. c. 30, s. 44).

Penalties are provided for the offering of bribes to, or their ac-
ceptance by legislative, executive, judicial, county or municipal
officials, to or by police officers, and to or by officials in state insti-
tutions (G.L. c. 268, ss. 8, 8a and 12).

State, county, city and town officials whose functions involve the
employment of services or labor, or the procurement of materials
or supplies, are forbidden to request or receive commissions or
bonuses from their suppliers, who, in turn, are forbidden to offer
the same (G.L. c. 268, s. 9).

The most widely known of all Massachusetts laws in this area,
commonly regarded as the “conflict of interest” statute, forbids the
receipt of a commission, bonus, discount or reward by state or city
officials personally interested, directly or indirectly, in contracts.
This statute was the basis of most of the indictments returned as a
result of the MDC investigation, and is repeated below:

“A member of the general court, or of the executive council, or of a state
department or commission, who is personally interested, directly or indi-
rectly, in a contract made by the general court or by either branch thereof
or by such department or commission or by its authority, in which the com-
monwealth is an interested party; or a person, so interested, who alone or
with others represents the commonwealth in making such contract; or such
member or person who receives a commission, discount, bonus, present or
reward from a person or persons making or performing such contract; or a
member of a city council or any branch thereof or of a municipal board of
a city who is personally interested, directly or indirectly, in a contract made

Statutes
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by the city council or by any branch thereof, or by such board or by au-
thority derived therefrom, in which the city is an interested party; or a per-
son, so interested, who alone or with others represents a city in making such
contract; or such member or person who, directly or indirectly, for himself
or for another receives a commission, discount, bonus, present or reward
from any person or persons making or performing such contract, shall be
punished by a fine of not less than fifty nor more than one thousand dollars
or by such fine and imprisonment for not more than one year.” (G.L. c.
268, s. 10).

This statute was adopted in 1872 and amended in 1875. Some
experts in government urge further amendment as long overdue,
since the law covers only legislators, executive councillors, state
officials, city councillors and city officials, and omits county and
town authorities.

To the ordinary observer, the laws listed and quoted above would
seem to present an impressive array of statutory safeguards,
negating the need of further legislation, particularly if present
statutes were broadened and strengthened. However, closer stu-
dents emphasize that present “black and white” laws constitute
only the ordinary bribe and graft statutes common to all states, and
that the proposed code of ethics would embrace the much more
comprehensive “gray” areas of doubt, question and conscience.
They draw the analogy in this connection of icebergs which float
with 90% of their huge mass hidden below the surface of the water.

The Powers and Volpe conflict of interest bills, which appeared
in that order chronologically, are quite similar in most particulars.
Often, their language is identical.

The preambles to the bills contain declarations of policy and pur-
pose which are impressive in scope and briefly summarize the argu-
ments for adoption of a code of ethics. Their high purpose is re-
flected in the following words taken from the texts of both bills:

It is essential to the proper operation of democratic government that
public officials be independent and impartial; that government decisions and
policy be made in the proper channels of the government structure; that
public office not be used for personal gain; and that the public have con-
fidence in the integrity of its government
It should be noted that in this rather brief report no attempt has

been made to quote the rather lengthy details of the two bills, or

CHAPTER 111. THE POWERS AND VOLPE PROPOSALS
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the comprehensive comparison of them made by the Attorney-Gen-
eral. Instead only the most important sections are listed below,
with explanatory comments where warranted.

Both bills take the same stand on nearly all important provisions.
Thus, the Powers bill states that

“No government employee shall participate in a transaction involving the
government in the consequences of which he has a substantial economic in-
terest of which he may reasonably be expected to know.”
The Volpe bill uses exactly the same terminology except that the

word “state” is substituted for “government.” The resultant dif-
ference in definition of the word “employee” will be discussed later.

Both bills use the same language in extending the above disquali-
fication to transactions involving the employee’s spouse, child or
other persons with blood or economic ties. Both define “substan-
tial economic interest” in the same words as follows:

“The term ‘substantial economic interest’ may be defined by regulations
issued by the commission on conflicts of interesti, but the term shall not in-
clude:

“(1) the interest of a state employees in his grade, salary, or other mat-
ters arising solely from his state employment;

“C2) the interest of a state employee, or of a person referred to in sub-
section (b) solely as a member of the general public, or of any significant
economic or other segment of the general public.”
The two bills prohibit employees from assisting other persons,

whether or not for compensation, in certain transactions involving
the state. They provide that no employee shall receive anything of
economic value, other than his usual compensation, for personal
services to his employer, or for services to others, except under
specified conditions.

Both bills forbid former state employees from assisting other
persons in those transactions involving the government, in which
they participated during their service. The same prohibition is ap-
plied to transactions which were the official responsibilities of the

)| employees at any time within a period of two years preceding such
assistance.

And, the two bills use similar language in defining the terms and

Similarity of Provisions

!The Powers bill provides for issuance of regulations by the Governor.
2The Powers bill uses the broader term of “government” employee.
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words used in the various sections quoted above, such as “substan-
tial interest,” “transactions involving the government,” “responsi-
bility,” “regular employee,” “intermittent employee,” etc.

In the actual spelling out of things which employees cannot do,
the two bills are practically though not wholly identical.

They differ on a few administrative or enforcement provisions
only. Thus, the Powers bill establishes a maximum criminal penalty
of a one year prison sentence, plus a $5,000 fine, whereas the Volpe
bill increases the fine to $lO,OOO. Similarly, the Powers bill places
administrative responsibility for general application of the whole
statute in a single gubernatorial appointee working out of the Gov-
ernor’s office, whereas the Volpe bill would rely on a commission of
five members appointed by the Governor.

The most important difference between the bills as indicated
above, is in their inclusion or omission of certain public employees.
In this respect, the Powers bill is much more extensive in scope.

Senate No. 492, the Governor’s proposal, is clearly intended to
include only state functionaries, members of the legislature and
the executive council, and executive department employees. There
is no reference to county, city and town workers, the judiciary is
specifically omitted and it is doubtful that employees of the vari-
ous “public authorities” are covered. In contrast, the Powers bill
not only covers all aspects of the Volpe bill, but in addition legis-
lates for local, judicial and “authority” personnel as well.

If the General Court decides to pass a conflict of interest bill,
proponents urge that the bill should clearly and unequivocally in-
dicate the coverage which is desired. Students of government are
unanimous in the opinion that if local employees are to be included,
they should be referred to, not in such terms as “political subdi-
visions,” but in specific words like “county, city and town em-
ployees.”

This recommendation is particularly pertinent to coverage of the
employees of the various “public authorities.” In view of the legal
problems connected with the terms under which their bond issues
have been floated, the inclusion of “authority” employees must be

Differences in the Two Bills
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weighed most carefully, and, if approved, that decision will require
precise presentation.

Sound legislative proposals, publicly supported, must also meet
political requirements to achieve success. They must meet the
practical standards which insure passage by the legislature. From
this viewpoint, both the Powers and Volpe bills contain two pro-
visions which will undoubtedly raise serious objections in the Gen-
eral Court.

The first such objection relates to the text of section 6 of both
bills dealing with “gifts”. The section spells out the following gen-
eral rule for all employees:

“No government employee (or “state” employee according to the Volpe
bill) shall receive, accept, take, seek, or solicit, dirctly or indirectly, anything
of economic value as a gift, gratuity, or favor from any person if such gov-
ernment employee has reason to believe the donor would not give the gift,
gratuity or favor but for such employee’s office or position within the gov-
ernment.”
Strictly construed, this section would raise havoc with the cus-

tom of Christmas gifts to legislators, enforcement officials, police,
etc. As with many issues, gift-giving cannot be pictured in sharp
tones of black and white. Many people would argue that there is
nothing wrong with gifts to the cop on the beat, any more than
with gifts to mail carriers, milkmen and newsboys.

In addition, the provisions of section 6 might well be considered
a bar to campaign contributions. And, regardless of any moral or
other considerations, such a statutory provision would clearly be
inequitable until such time as contributions are also barred to op-
ponents who run for election against incumbents of public office.

Section 3 of both bills will also undoubtedly arouse heated objec-
tions. This section forbids participation of government employees
in government transactions in which they have a substantial eco-
nomic interest.

This provision may properly be termed class legislation since it
affects primarily lawyer members of the legislature. They would
be prohibited from appearing as attorneys before such state agen-
cies as the Industrial Accident Board, Alcoholic Beverages Com-
mission, the various registration boards and the multitude of other
state and local agencies. Apart from the merits of the proposal,

Weaknesses of Both Bills
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this prohibition will undoubtedly meet with strong opposition from
the powerful block of legislators who are lawyers in private life.

Analysis by Attorney General. The Attorney General of the
Commonwealth has made an exhaustive comparison of both the
Powers and Volpe bills. Some of his conclusions have been incor-
porated above.

He makes other findings, some technical and minor. But he does
caution against legislative action which may be termed invalid,
even unconstitutional. Thus, section 12C of both bills allows rescis-
sion of state contracts under certain conditions. The Attorney
General warns of possible interference in such instances with the
rights of innocent third parties.

Moreover, he specifically refers to the existence of “ex post
facto” overtones in sections of both bills which could be termed
criminal statutes. He advises extreme care that these statutes not
be made retroactive in their coverage.

The problem of conflict of interest has been studied extensively
by various governmental and private agencies throughout the
country. In the files of the Legislative Research Bureau, for in-
stance, can be found state reports by the New Jersey Legislative
Commission on Conflicts of Interest; the Minnesota Governor’s
Committee on Ethics in Government; A Code of Ethics for State
Officers and Employees by the Texas Legislative Council; and the
Report of the Special Legislative Committee on Integrity and
Ethical Standards in Government to the Governor and Legislature
of the State of New York; plus city codes of ethics as propounded
for New York by the City Council of New York and for Phila-
delphia by the University of Pennsylvania Law Review.

Federally, the picture is completed by the voluminous hearings
and reports of 1951 by the U. S. Senate Committee on Labor and
Public Welfare on Ethical Standards in Government, and by the
recent 1960 hearings by the U. S. Committee on the Judiciary on
Federal Conflict of Interest Legislation.

CHAPTER IV. CONFLICT OF INTEREST IN OTHER
JURISDICTIONS
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All these reports, plus others not on file, have many things in
common. All reflect the same problems and public disquiet about
them. All present similar arguments for conflict of interest legis-
lation. And with relatively minor local variations, all recommend
general solutions similar to those proposed in the Massachusetts
bills.

However, judging by subsequent developments, federal, state and
municipal studies and recommendations have met with something
less than an enthusiastic reception. Few of them have resulted in
actual statutory action. There follows below a brief description of
the status of such conflict of interest legislation elsewhere.

Great Britain

Because our laws, our customs and our freedoms in this area
have evolved for the most part from the customs and laws of the
mother country, the treatment of governmental conflict of interest
in Great Britain is of some interest.

To begin with, members of the British House of Commons seem
more comparable to our state legislators than to our members of
Congress, because service in Parliament is considered a part-time
duty. The pay is low and the members cannot exist without addb
tional outside income. They may receive salaries from labor unions
or business organizations, and, of course, may engage in profes-
sional practice.

But British standards have always been high. And although
there is no general conflict of interest statute, there are rules and
regulations whose violation is a rarity. Thus, Rule 151 of the
House of Commons declares; “A member may not vote on any
question in which he has a direct pecuniary interest. If he votes
on such question his vote, may, on motion, be disallowed.” It will
be noted that this rule is similar to Massachusetts Senate and
House rules.

No standard has been discovered which would prohibit the ap-
pearance of members of Parliament as counsel before government
agencies, and it is probable that there is no specific ban on this
practice. 1

iN. J. Law Revision and Legislative Services. Conflicts of Interest among
Government Officers and Employees in Great Britain, Nov. 4, 1957.
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The British civil service has long been noted for efficiency and
for the high calibre of its career employees. Control of the service
is vested in the Treasury Department and the rules and regulations
controlling employee conduct are promulgated by that department
or by “orders in council.” Some of these rules are couched in lan-
guage which is of peculiar import to this study. Thus, rule 56
states that

“The first duty of a civil servant is to give his undivided allegiance to the
state at all times and on all occasions when the state has a claim on his
services.... But to say that he is not to subordinate his duty to his private
interests, nor to make use of his political position to further those interests,
is to say no more than that he must behave with common honesty.... A
civil servant is not to subordinate his duty to his private interests; but
neither is he to put himself in a position where his duty and his interests
conflict.... These obligations are, we do not doubt, universally recognized
throughout the whole of the service; if it were otherwise, its public credit
would be diminished and its usefulness to the state impaired.”

The United States government has no general conflict of interest
statute or code of ethics for federal employees. But individual de-
partments do have rules of conduct for their employees, and many
statutes are designed to avoid a conflict of interest on the part of
both federal officers and employees.

These statutes fall into two broad categories: (1) those which
restrict the interests and activities of persons while in federal em-
ployment; and (2) those which limit their activities after such
service has ceased. The first category is further subdivided into
three classes: (a) those statutes which forbid certain outside ac-
tivities; (b) those which prohibit or restrict contractual relations
between employees and the government, and (c) those which bar
federal employees from representing third persons in dealings with
government agencies.

No attempt will be made here to further define or describe the
individual statutes, because volumes could be dedicated to such a
task. Many of the federal conflict of interest laws are restricted
by court decisions to certain officers and employees, and to certain
explicit circumstances.

All in all, they present such a bewildering maze of law and regu-
lations and court decisions that they have been aptly described as

United States Government
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subjecting the innocent to undue peril while providing scoundrels
with a jungle gym for exercising their agility at escape.

For the past decade, there have been continuing efforts to re-
codify existing federal legislation to promote order, simplicity and
understanding. Such Congressional leaders as Sen. Paul Douglas
of Illinois and Rep. Emmanuel Celler of New York have introduced
bills to this effect. Congressman Celler’s bill is now pending.

During this time, committee after committee has studied the
problem and filed reports. The reports utilize language which re-s fers to federal employees and federal problems but is equally ap-
plicable to the local scene. They relate conflict of interest problems
back to the old Biblical maxim that no man can serve two masters,
in the following terms:

"Applied to governmental employment, it (i.e., conflict of interest) ex-
presses no more than the universally acknowledged, but ill-defined proposi-
tion that there are activities and interests, occupying an area between
bribery and graft on the one hand, and innocent or trivial association with
suitors for government favor on the other, which are inconsistent with hold-
ing a government job and which employees of the United States must, in
decency, forego.

“Importance of this proposition is underlined by the farflung activities of
present-day government in purchase, sale, adjudication and legislation,
which require the utmost integrity of several million federal employees,
who themselves also comprise an ever increasingly significant segment of
the society in whose interest the government operates. Here, the Biblical
maxim that a man cannot serve two masters provides only the vaguest...
guide. Every federal employee serves not one but many masters. He is
allied with a whole complex of interests and groups, which may conflict
among themselves. His loyalty to his family, his church, his lodge, his trade
association or union, his veterans’ organization and his political party do not
per se disqualify him for service to his government. Nor does conflict of in-
terest sterilize' the federal employee in his direct dealings with the govern-
ment. Like any other person, he is free to protest his tax bill, and to prose-
cute his own claims against the United States.

“Manifestly, the principle describing conflicts of interest is aimed not at
these normal multiple allegiances of employee-citizens or at direct contro-
versies between them and their employer-government, hut only at such
activities as will impair the integrity of the federal service and deprive the
government of the full performance for which it has bargained.”l

# Clearly, the principles enunciated above are also applicable to
employees of other government agencies, - state, county, city and
town.

1 Staff Report to Subcommittee No. 5, on “The Conflict of Interest Laws”, U.S.
Committee on the Judiciary, House of Representatives, March 1, 1958.
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Federal Code of Ethics. On July 11, 1958, the United States
Senate concurrently adopted a resolution previously approved by
the House. The resolution established a “Code of Ethics for Gov-
ernment Service” in general terms, and is set forth below (a) as
an example for local governments to follow; or (b) as a possible
alternative to detailed proposals:

CODE OF ETHICS FOR GOVERNMENT SERVICE

Any person in government service should:
1. Put loyalty to the highest moral principles and to country above loyalty

to persons, party, or government department.
2. Uphold the Constitution, laws and legal regulations of the United States

and of all governments therein and never be a party to their evasion.
3. Give a full day’s labor for a full day’s pay; giving to the performance of

his duties his earnest effort and best thought.
4. Seek to find and employ more efficient and economical ways of getting

tasks accomplished.
5. Never discriminate unfairly by the dispensing of special favors or privi-

leges to anyone, whether for remuneration or not; and never accept, for
himself or his family, favors or benefits under circumstances which might
be construed by reasonable persons as influencing the performance of his
governmental duties.

6. Make no private promises of any kind binding upon the duties of office,
since a government employee has no private word which can be binding
on public duty.

7. Engage in no business with the government, either directly or indirectly,
which is inconsistent with the conscientious performance of his govern-
mental duties.

8. Never use any information coming to him confidentially in the perform-
ance of governmental duties as a means for making private profit.

9. Expose corruption wherever discovered.
10. Uphold these principles, ever conscious that public office is a public trust.
The Senate Committee on Post Office and Civil Service, which

reported the resolution, said of it:
“The committee understands and intends that this resolution apply to

every servant of the public, whether he be the President, a Member of Con-
gress, a lifelong career employee, or an employee engaged only on a tem-
porary basis to expedite the movement of mail during the Christmas rush.”
The principles enumerated above have not as yet been imple-

mented by statute. As indicated above, the Congress has failed to
take action on a number of bills designed to clarify, strengthen and
recodify existing statutory law.

The President of the United States is himself not unmindful of
the perplexities involved. He has already laid down a strict code of
conduct for his official family and the entire White House staff.
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As recently as April 15th of this year, the President sent a spe-
cial message to Congress on conflict of interest. The message asks
for legislation to bar members of Congress and other government
employees from representing clients before government agencies
and for other legislation tightening existing bans on business deal-
ings between federal employees and the government.

At the same time, the President declared that he would soon
issue executive orders affecting his appointees as well as other em-
ployees, and prohibiting receipt of gifts, use of official information
for private gain and other doubtful areas. In his message, the Pres-
ident demanded replacement of “our outmoded and hodge-podge
collection of statutes and regulations.”

The States

The Legislative Research Bureau sent questionnaires to the other
49 states, asking the status of “Conflict of Interest” statutes or
“Codes of Ethics”. If such codes are in effect, the states were
also requested to indicate whether or not they applied to legisla-
tors, the judiciary and county, city and town employees.

A total of 43 states replied, and of this number four reported the
existence of a state “Code of Ethics” (Ky., N.Y., Tex., Wash.). In
addition, one Georgia of the six states which did not answer
the Bureau questionnaire (Conn., Ga., Idaho, Miss., Wis. and Wyo.)
is also reported as having a code.

Of these five state “Codes of Ethics” for their governmental em-
ployees, the Kentucky, New York, Texas and Washington codes all
include legislators, but omit employees in the judiciary and local
government. Each of the four codes is much shorter than either
the Powers or Volpe bills; they are quoted as separate appendices
of this report.

At least four states have killed legislative proposals for “Codes
of Ethics” in recent years Alaska in 1959, Minnesota and Mon-
tana in 1959, and Maryland in 1961.

On the other hand, similar proposals are being considered dur-
ing the present legislative sessions of the five states of California,
Florida, Hawaii, Minnesota and New Jersey, and prospects of pass-
age are said to be bright in one or two of these states.

It is also possible that some states do approach, for all practical
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purposes, the substance of a “Code of Ethics”, if their individual
bribery and graft laws are taken into consideration. All of them,
including Massachusetts, have such laws.

Several large American cities have acted in the area of conflict
of interest without waiting for state legislation. Thus, reference
has already been made to studies on the subject made by the cities
of New York and Philadelphia.

As a result, the City of New York has adopted a “Code of Ethics”
for city officials and employees. And Philadelphia is in the throes
of a bitter controversy over the question of similar action, with re-
ports from that city expressing the opinion that a code will be ap-
proved.

Two other municipalities New Haven and Honolulu have
taken affirmative action. In both cases the ground covered is sim-
ilar to that included in state codes; i.e., representation of private
interests, acceptance of gifts, disclosure of confidential information,
transaction of business with the city resulting in personal financial
benefit, disclosure of personal interest in proposed legislation and
the like.

Apparently neither the Massachusetts constitution nor statutes
would prohibit any city or town in the Commonwealth from enact-
ing similar ordinances or by-laws.

Many honest, conscientious members of the General Court op-
pose a conflict of interest law on the grounds that they would thus
be unfairly singled out as the one element in society requiring a
code of ethics. They believe that other segments of our society
are not subjected to such treatment.

That, of course, is not so. Nearly all professions, and private in-
dustry as well, are influenced or governed by codes or standards of
conduct, which are administered and enforced on both the national
and state levels by both their own professional organizations and

Municipalities

CHAPTER V. CODES OF ETHICS IN THE PROFESSIONS
AND PRIVATE INDUSTRY
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by public agencies. To demonstrate the existence of such controls
to legislators, and to provide general background material for ac-
tion on the two legislative proposals now pending in Massachusetts,
they are briefly summarized below in the fields of accounting,
architectui’e, medicine, law, engineering, religion and business.

The American Institute of Accountants, the only national organ-
ization of certified public accountants, lists 16 standards of profes-
sional conduct. These standards are constantly being modified
and expanded. Among them are the following:

1. Practice as a corporation is forbidden.
2. Advertising is prohibited.
3. Solicitation is prohibited.
4. Confidential relationships with clients must not be violated.
5. Members must conform with generally accepted accounting

and auditing standards.
6. Splitting of fees and payment of commissions are prohibited
Disciplinary authority is exercised by state boards of account-

ancy, by state societies of certified public accountants and by the
American Institute of Accountants.

The American Institute of Architects has also adopted a code of
ethics entitled “The Standards of Professional Practice.” It is di-
vided into two sections (1) “Obligations of Good Practice,” and (2)
“Mandatory Standards.” The latter section includes the following
provisions:

1. An architect shall not accept any compensation for his serv-
ices other than from his client or employer.

2. An architect shall not engage in building contracting.
3. An architect shall not use paid advertising and shall not

solicit.
4. An architect shall not knowingly injure falsely or maliciously

the professional reputation, prospects or practice of another
architect.

5. An architect shall conform to the registration laws govern-
ing the practice of architecture in any state in which he prac-

Accountancy

Architecture
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tices and he shall observe the standards of practice estab-
lished by the local architects’ professional body.

The Institute enforces its standards through a judicial procedure.
Every state board of examiners has the responsibility of impressing
upon all candidates the requirements of ethical conduct and com-
pliance with the standards of the Institute.

The ethical standards which have developed around the doctor-
patient relationship are probably the oldest among any of the pro-
fessions. Certainly, to the layman they are the best known and
recognized. In general, they are based upon the so-called pagan
oath of Hippocrates.

The relevant “Principles of Medical Ethics of the American
Medical Association” are divided into several subsections entitled:

General Principles
Duties of Physicians to their Patients
Duties of Physicians to the Profession at Large
Professional Services of Physicians to Each Other
Duties of Physicians in Consultations
Duties of Physicians in Cases of Interference
Compensation
Duties of Physicians to the Public
The emergence of the specialist, as opposed to the general prac-

titioner, and the increasing prevalence of medical and hospital in-
surance have created new problems of medical ethics and have
aroused much controversy in the profession itself.

The American Medical Association, state medical societies and
state boards of registration all participate in enforcement of pres-
ent standards.

Lawyers suggest that their standards of ethics reflect the Ten
Commandments. Of course, those standards have been modified
and enlarged through the centuries by statute, common law de-
cisions, the canons of bar associations and the usages and customs
of the bar. The long and detailed code of ethics of attorneys in-
volves duties to the court, their clients and their fellow attorneys.
As with physicians, it is fairly well known to the layman.

Law

Medicine
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The code is enforced by national, state and local bar associa-
tions, as well as by the courts.

Engineering

The establishment of standards of conduct for engineers is very
difficult because the field is so diversified and there is no single,
authoritative, controlling body. Thus, as opposed to the single
American Medical Association, and the single American Bar As-

~ sociation, there are more than a hundred national engineering so-
™

cieties.
Nevertheless, general principles of conduct have evolved over the

years within this profession. These principles concern the rela-
tions of the engineer with the public, with clients and employers,
and with employees and other engineers. In general, questionable
conduct of all kinds is forbidden in such areas as fees, advertising,
confidences of clients and commissions.

In view of the many fields of engineering, the enforcement of a
single engineering code of ethics presents problems which are not
encountered in other professions. Certainly, as indicated, they do
not admit of easy solution.

Religion

It would be a brash man, indeed, who would dare to propose a
code of ethics for men of the cloth. Yet, they too, live and work
by standards of conduct both written and unwritten.

Thus, a rabbi may not initiate conversations about accepting a
pulpit until the incumbent has definitely severed his connection.
He may not advertise his availability as a performer of marriages,
or accept an association with hotels or halls where weddings are
performed. He is not to charge a stipulated fee for any service to
members of his congregation, and may not solicit families affiliated
elsewhere to join his congregation. Fee splitting between rabbis

v is forbidden.
Priests must, of course, abide by certain religious obligations

and diocesan laws. Beyond these formal considerations, however,
lies a multitude of things which a priest must not do or should not
do. He cannot engage in certain occupations, like acting, because
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they would be considered unbecoming. The holding of certain
public offices and the practice of medicine and surgery are forbid-
den as alien to the clerical state. As a general principle, priests
are forbidden to engage in any form of business. And certain
types of entertainment are to be avoided.

A minister, in turn, may not seek to proselytize members of an-
other flock. He may not ethically speak ill of the work or char-
acter of another minister. It is considered improper for him to
accept overtures from a church whose pastor has not yet resigned.
And he should not seek publicity by engaging in practices which
gain notoriety.1

Business

Most people, including legislators, are only vaguely aware of the
codes, standards, rules and statutes surrounding the conduct of
business in the United States. To some degree, they realize that
big business is restricted by anti-trust and other federal legislation.
Recent federal criminal actions and pending civil actions against
price-fixing by electrical companies have emphasized these re-
strictions.

But, also, many laymen do not realize the extent to which trade
associations throughout the country have established definite
codes of conduct with which their members must comply. These
codes are based, in general, upon (1) honesty and avoidance of
misrepresentation, and (2) adherence to good taste. Other fre-
quent code provisions forbid derogation of a competitor’s products
and the use of deceptive practices.

The American Association of Advertising Agencies, as a pre-
requisite to membership, requires adherence to a code of ethics
which prohibits (1) false and misleading statements, (2) indirect
misrepresentations, (3) material offensive to public decency, (4)
disparaging remarks about competitors, (5) misleading price
claims, (6) pseudoscientific statements, and (7) incompetent and
misleading testimonials.

The magazine publishing industry has a national organization to

iProfessional codes listed above are discussed more extensively in the “Annals
of the American Academy of Political and Social Science.” Jan. 1955.
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pass upon questionable material, and even newspapers, within their
limited capacity, often screen objectionable advertising.

The National Association of Radio and Television Broadcasters,
and the networks themselves, have adopted television and radio
codes.

There are the 115 Better Business Bureaus throughout the
United States and Canada. These Bureaus are financed completely
by the business community in each city, and do an efficient job
of policing all sorts of shady business practices.

It will be noted that the above standards constitute only self-
regulation. In addition, there is the increasingly important net-
work of federal and state statutory controls. These controls are
administered and enforced on the national level by the Federal
Trade Commission, the Food and Drug Administration and other
federal agencies. On the state level they are in the care of various
state boards, attorneys general, district attorneys and the police.

Many able and honest students of government seriously question
the feasibility and advisability of a code of ethics for public em-
ployees. Their arguments warrant sober consideration.

To begin with, they assert that any meaningful code would
clearly tend to discourage able men from entering government
service. They point to business leaders who, upon becoming mem-
bers of the President’s cabinet or accepting other high federal posi-
tions have been compelled, either by legal, political or moral mo-
tives, to divest themselves of holdings in various financial inter-
ests. If a federal code of ethics demands this procedure or even
disclosure alone of financial interests, it may exclude capable men
who cannot afford such a step. Hence it would not be conducive
to the best type of government. To a lesser degree, this same
dilemma exists on the state level.

Opponents of special conflict of interest legislation argue that
present statutes, if strictly enforced, provide sufficient safeguards

CHAPTER VI. ARGUMENTS PRO AND CON CODES
OF ETHICS

Arguments Against Codes of Ethics
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against major flagrant abuses as well as most minor violations.
Some would not go beyond amendment of the so-called “conflict of
interest” statute (G.L. c. 268, s. 10) to include county and town
employees. Others would only apply to town meetings, the present
rules of the Massachusetts House and Senate rules barring mem-
bers from voting on matters of personal financial interest. Apart
from these relatively minor changes, these opponents are convinced
that more legislation is unnecessary.

Furthermore, these opponents believe sincerely that it is impos-
sible to enact a conflict of interest bill which could clearly and
logically define standards of conduct for legislators in their legisla-
tive duties. They point out that the 280 Massachusetts state legis-
lators represent all segments of society, and that practically every
bill on which they must pass, has direct or indirect individual sig-
nificance for some legislators, either politically, financially, socially
or personally. Shall lawyers be prohibited from serving on the
judiciary committee, they ask, or insurance men from serving on
insurance committees, etc? If so, then the legislature would be
deprived of the services of those members best qualified by train-
ing and experience.

Finally, opponents of change feel strongly that laws in them-
selves do not make for morality. Legislators in particular resent
being singled out as the one element of society warranting control
by statutory code. They point out that codes for the professions
and business are self-imposed, not statutory, and that those codes
are rather ineffectual. To buttress this argument they quote past
members of the Federal Trade Commission, who estimate that at
least two billion dollars annually is being diverted from the Ameri-
can public by business frauds. If to this amount is added the sums
taken by schemes and campaigns which are shady and disreputable,
though within the law, the total loss must indeed reach staggering
proportions.

If such conditions indicate the efficiency of business codes of
ethics, the opponents want no part of a code. It is the human ele-
ment, they say, which decides whether government shall be good
or bad. Strong men and weak laws make for better government
than weak men and strong laws. The people, they argue, can easily
remove from office those few elected officials who engage in repre-
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hensible conduct, and deal with other employees by administrative
action.

There is little question of the attitude of Massachusetts voters
concerning a code of ethics for their public employees. They un-
doubtedly want it. And although this fact alone should probably
not serve as evidence of desirability, the proponents offer logical
and persuasive data to substantiate their position.

They agree with the arguments of the opponents of a code that
such legislation should be characterized by realism, restraint, sim-
plicity and clarity. But they insist that these considerations by no
means negate the need of a statutory code.

So far as legislating against morality is concerned, the propon-
ents repeat the argument already cited that civilized society has al-
ways legislated morality. They agree that strong men and weak
laws make for better government than weak men and strong laws,

but they also ask why it is not possible to have both strong men
and strong laws.

The most convincing argument of those who demand a code of
ethics, is that government service cannot be likened to business,
the professions or other types of human endeavor. Public service,
they point out, is a public trust. Government deals with all the
people and the funds which are spent belong to all the people. Gov-
ernment must take the responsibility of providing moral leader-
ship. In the words of His Excellency, Governor Volpe:

“The people expect, and have a right to expect, that in carrying out their
affairs, we will be guided by a set of standards far above the morals of the
marketplace.”

To help clarify the situation, this brief chapter lists below five
general alternatives for action, not to indicate to the General
Court what should be done, but, rather what can be done.

1. The Legislature can adopt either the Powers or Volpe bill, or
amended versions of either or a combination of both.

Arguments for a Code

CHAPTER VII. ALTERNATIVES
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2. The Legislature can adopt a condensed conflict of interest
proposal similar to those which are now in effect in the laws of the
four states of Kentucky, New York, Texas and Washington (see
their full texts in Appendices A, B, C and D, respectively).

3. The Legislature can adopt a simple statement of policy ex-
pressing concern and defining desired ideals in broad terms, with
enforcement left to present statutory controls. This procedure has
been followed by the Congress of the United States, though changes
have been urged by members of both Houses as well as the Presi-
dent.

4. The Legislature can tighten present controls by amending
Chapter 268, Section 10, as suggested above, and requiring the
towns to restrict the voting powers of town employees in town
meetings.

o. Finally, the Legislature can, of course, reject all of these
proposals, or adopt a combination of two or more of them.
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CONFLICT OF INTERESTS STATUTE KENTUCKY
(House Bill No. 444; March 10, 1960)

Section 1. The purpose of this Act is to prescribe specific stand-
ards to guide public officers and employes in the conduct of their

offices or employment, and to proscribe improper conduct to the
extent to which such conduct may be sufficiently described to
enable statutory prohibitions against it to be properly enforced. It
is at the same time recognized that under a free government it is
both necessary and desirable that all citizens should have certain
specific interests in the decisions of government, and that the ac-
tivities and conduct of public officers and employes should not be
unduly circumscribed.

Section 2. As used in this Act, except as may be otherwise in-
dicated by the context:

(a) “Agency” means any of the departments of the State Gov-
ernment, and any division, board, bureau, commission or other in-
strumentality within such department and any independent State
authority, commission, instrumentality or agency, but it does not
include an authority, commission, instrumentality or agency
created pursuant to compact or agreement between or among the
State of Kentucky and another state or states.

(b) “Officer or employe” means a person holding an office, posi-
tion or employment in an agency, but it does not include persons
who serve without salary or other payment for their services.

(c) “Compensation” means any money, thing of value, or finan-
cial benefit conferred in return for services rendered or to be ren-
dered, but it does not include the salary or other payment provided

.by law or appropriation for services rendered in a public office,
or employment.

Section 3. No member of the General Assembly, or officer or
employe thereof, or officer or employe of an agency as defined in
this Act, shall knowingly receive or agree to receive, directly or
indirectly, compensation for any services to be rendered, either by

APPENDIX A
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himself or another, in negotiations with the State or an agency for
the purchase by the State or an agency of an interest in real prop-
erty. This section shall not apply to appearances before any court,
except that negotiations shall be prohibited as aforesaid at any
time.

Section //. No member of the General Assembly, or officer or
employe of an agency, may be in any manner interested, either di-
rectly or indirectly, in his own name or in the name of any other
person, association, trust, or corporation, in any contract or the
performance of any work in the making or letting or administra-
tion of which such officer or employe may be called upon to act or
vote. No such officer or employe may represent, either as agent or
otherwise, any person, association, trust or corporation, with re-
spect to any application or bid for any contract or work in regard
to which such officer or employe may be called upon to act or vote.
Nor may any such officer or employe take, solicit or receive, either
directly or indirectly, any money or other thing of value as a gift
or bribe or means of influencing his vote or action in his official
character. Any contract made and procured in violation hereof is
void. For the purposes of this section the holding of less than five
percent of the stock of a corporation is not considered an interest.

Section 5. No member of the General Assembly, officer or em-
ploye thereof or officer or employe of any agency shall, for compen-
sation, appear before an agency as an expert witness.

Section 6. No member of the General Assembly, officer or em-
ploye thereof, or officer or employ of any agency, shall act as officer
or agent for the Commonwealth or any agency in the transaction
of any business with himself, or with any corporation, company,
association or firm in which he or his spouse has any interest
greater than five percent, of the total value thereof.

Section 7. No member of the General Assembly may accept any
appointment as an officer or employe of the Commonwealth or any
agency unless he shall have first resigned his membership in the
General Assembly, and it shall be unlawful for the State Treasurer
to pay any salary by reason of such appointment until the resigna-
tion has been accepted by the officer having a duty to call a special
election to fill the particular vacancy thereby created in the Gen-
eral Assembly.
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Section S. No member of the Legislature, officer or employe of
an agency or appointee shall knowingly himself or by his partners
or through any corporation which he controls or in which he owns
or controls more than ten percent of the stock, or by any other per-
son for his use or benefit or on his account, undertake, execute,
hold or enjoy, in whole or in part, any contract, agreement, sale or
purchase of the value of twenty-five dollars or more, made, entered
into, awarded or granted by any agency, unless said contract,
agreement, sale or purchase was made or let after public notice
and competitive bidding.

Section 9. No officer, employe or appointee of an agency, includ-
ing persons who serve without salary or other payment for their
services, shall knowingly receive or agree to receive, directly or
indirectly, compensation for any services rendered or to be ren-
dered, either by himself or another, in any cause, proceeding, ap-
plication or other matter which is before said agency or before the
department of state government in which said agency functions.

Section 10. Any person who violates any provision of this Act,
upon conviction, shall be punished by confinement in the peniten-
tiary for not less than six months, nor more than two years, or
fined not less than two hundred dollars nor more than one thousand
dollars, or both, and in addition he shall be adjudged to have for-
feited any statutory office or employment which he may hold.

Section 11. The effective date of this Act shall be July 1, 1961.
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Business or Professional Activities by State Officers and Employees
and Party Officers (Public Officers Law, Section 73)

1. As used in this section: The term “state agency” shall mean
any state department, or division, board, commission, or bureau of
any state department.

The term “compensation” shall mean any money, thing of value
or financial benefit conferred in return for services rendered or to
be rendered.

The term “legislative employee” shall mean any officer or em-
ployee of the legislature but it shall not include members of the
legislature.

2. No officer or employee of a state agency, member of the legis-
lature or legislative employee shall receive, or enter into any agree-
ment express or implied for, compensation for services to be ren-
dered in relation to any case, proceeding, application, or other mat-
ter before any state agency, whereby his compensation is to be de-
pendent or contingent upon any action by such agency with respect
to any license, contract, certificate, ruling, decision, opinion, rate
schedule, franchise, or other benefit; provided, however, that noth-
ing in this subdivision shall be deemed to prohibit the fixing at any
time of fees based upon the reasonable value of the services ren-
dered.

3. No officer or employee of a state agency, member of the legis-
lature or legislative employee or firm or association of which such
person is a member, or corporation, ten per centum or more of the
stock of which is owned or controlled directly or indirectly by such
person, shall sell any goods or services having a value in excess of
twenty-five dollars to any state agency unless pursuant to an award
or contract let after public notice and competitive bidding. This
subdivision shall not apply to the publication of resolutions, ad-
vertisements or other legal propositions or notices in newspapers

APPENDIX B

CONFLICT OF INTEREST STATUTE AND CODE OF
ETHICS NEW YORK
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designated pursuant to law for such purpose and for which the
rates are fixed pursuant to law.

4. No person who has served as an officer or employee of a state
agency shall within a period of two years after the termination of
such service or employment appear before such state agency or re-
ceive compensation for any services rendered on behalf of any per-
son, firm, corporation or association in relation to any case, pro-
ceeding or application with respect to which such person was di-
rectly concerned and in which he personally participated during the
period of his service or employment; provided, however, that noth-
ing herein contained shall prohibit any state agency from adopting
rules concerning practice before it by former officers or employees
more restrictive than the requirements of this subdivision.

5. No party officer while serving as such shall be eligible to serve
as a judge of any court of record, attorney-general, district attor-
ney or assistant district attorney. As used in this subdivision, the
term “party officer” shall mean a member of a national committee,
an officer or member of a state committee or a county chairman of
any political party.

6. Nothing herein contained shall be construed to prohibit any
firm or association, in which any officer or employee of a state
agency, member of the legislature or a legislative employee is a
member, from appearing, rendering services in relation to any mat-
ter before, or transacting business with a state agency, where such
officer or employee of a state agency, member of the legislature or
legislative employee does not share in the profits resulting there-
from.

Code of Ethics (Public Officers Law, Section Ik)

1. Definition. As used in this section: The term “state agency”
shall mean any state department, or division, board, commission,
or bureau of any state department.

The term “regulatory agency” shall mean the banking depart-
ment, insurance department, state liquor authority, department of
agriculture and markets, department of state, department of public
service and department of labor.

The term “legislative employee” shall mean any officer or em-
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ployee of the legislature but it shall not include members of the
legislature.

2. Rule with respect to conflicts of interest. No officer or em-
ployee of a state agency, member of the legislature or legislative
employee should have any interest, financial or otherwise, direct
or indirect, or engage in any business or transaction or profes-
sional activity or incur any obligation of any nature, which is in
substantial conflict with the proper discharge of his duties in the
public interest.

3. Standards:
(a) No officer or employee of a state agency, member of the

legislature or legislative employee should accept other employment
which will impair his independence of judgment in the exercise of
his official duties.

(b) No officer or employee of a state agency, member of the
legislature or legislative employee should accept employment or
engage in any business or professional activity which will require
him to disclose confidential information which he has gained by
reason of his official position or authority.

(c) No officer or employee of a state agency, member of the
legislature or legislative employee should disclose confidential in-
formation acquired by him in the course of his official duties nor
use such information to further his personal interests.

(d) No officer or employee of a state agency, member of the
legislature or legislative employee should use or attempt to use his
official position to secure unwarranted privileges or exemptions for
himself or others.

(e) No officer or employee of a state agency should engage in
any transaction as representative or agent of the state with any
business entity in which he has a direct or indirect financial inter-
est that might reasonably tend to conflict with the proper dis-
charge of his official duties.

(f) An officer or employee of a state agency, member of the
legislature or legislative employee should not by his conduct give
reasonable basis for the impression that any person can improperly
influence him or unduly enjoy his favor in the performance of his
official duties, or that he is affected by the kinship, rank, position
or influence of any party or person.
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(g) An officer or employee of a state agency should abstain
from making personal investments in enterprises which he has
reason to believe may be directly involved in decisions to be made
by him or which will otherwise create substantial conflict between
his duty in the public interest and his private interest.

(h) An officer or employee of a state agency, member of the
legislature or legislative employee should endeavor to pursue a
course of conduct which will not raise suspicion among the public
that he is likely to be engaged in acts that are in violation of his

# trust.
(i) No officer or employee of a state agency employed on a full-

time basis nor any firm or association of which such an officer or
employee is a member nor corporation a substantial portion of
the stock of which is owned or controlled directly or indirectly by
such officer or employee, should sell goods or services to any per-
son, firm, corporation or association which is licensed or whose
rates are fixed by the state agency in which such officer or em-
ployee serves or is employed.

(j) If any officer or employee of a state agency, member of the
legislature or legislative employee shall have a financial interest,
direct or indirect, having a value of ten thousand dollars or more
in any activity which is subject to the jurisdiction of a regulatory
agency, he should file with the secretary of state a written state-
ment that he has such a financial interest in such activity which
statement shall be open to public inspection.

(Chapter 100; Effective, April 24, 1957)

An Act establishing standards of conduct for officers and
EMPLOYEES OF STATE AGENCIES, LEGISLATORS AND LEGISLATIVE EM-
PLOYEES IN THE AREA OF POSSIBLE CONFLICT BETWEEN THEIR PRI-

’

VATE INTERESTS AND OFFICIAL DUTIES: AND DECLARING AN

EMERGENCY.

Declaration of Policy

Section 1. It is hereby declared to be the policy of the Legisla-

APPENDIX C
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ture that no officer or employee of a state agency, Member of the
Legislature or legislative employee should have any interest, finan-
cial or otherwise, direct or indirect, or engage in any business or
transaction or professional activity or incur any obligation of any
nature which is in substantial conflict with the proper discharge
of his duties in the public interest. To implement such policy and
to strengthen the faith and confidence of the people of Texas in
their Government, there is herein enacted a code of ethics setting
forth standards of conduct to be observed by state officers and em-
ployees in the performance of their official duties. It is the
of the Legislature that this code shall serve not only as a guide for
official conduct of the State’s public servants but also as a basis for
discipline of those who refuse to abide by its terms.

Section 2. In this Act, unless the context otherwise requires:
(a) “State Agency” means any office, department, commission

or board of the executive department of government.
(b) “Regulatory agency” means the Board of Insurance Com-

missioners, Banking Department, Railroad Commission, and Texas
Liquor Control Board.

(c) “Legislative employee” means an officer or employee of the
Legislature, Legislative Budget Board, Legislative Council and the
State Auditor’s Office, but does not include Members of the Legis-
lature.

Standards of Conduct
Section 3. (a) No officer or employee of a state agency, legisla-

tor or legislative employee shall accept any gift, favor, or service
that might reasonably tend to influence him in the discharge of his
official duties.

(b) If an officer or employee of a state agency, legislator or legis-
lative employee is an officer, agent, or member of, or owns a con-
trolling interest in any corporation, firm, partnership, or other
business entity which is under the jurisdiction of any state regula- *

tory agency he shall file a sworn statement with the Secretary of
State disclosing such interest.

(c) No officer or employee of a state agency, legislator, or leg-
islative employee shall use his official position to secure special

Definitions
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privileges or exemptions for himself or others, except as may be
otherwise pi’ovided by law.

(d) No member of the Legislature who has a personal or private
interest in any measure or Bill, proposed, or pending before the
Legislature shall vote thereon but shall disclose such interest to
the House of which he is a Member and such statement shall be
recorded in the Journal.

(e) No officer or employee of a state agency, Legislator, or leg-
islative employee shall accept employment or engage in any busi-ness or professional activity which he might reasonably expect
would require or induce him to disclose confidential information
acquired by him by reason of his official position.

(f) No officer or employee of a state agency, Legislator, or leg-
islative employee shall disclose confidential information gained by
reason of his official position, nor shall he otherwise use such infor-
mation for his personal gain or benefit.

(g) No officer or employee of a state agency shall transact any
business in his official capacity with any business entity of which
he is an officer, agent, or member, or in which he owns a controlling
interest.

(h) No officer or employee of a state agency shall make per-
sonal investments in any enterprise which will create a substantial
conflict between his private interests and the public interest.

(i) No officer or employee of a state agency nor any firm, as-
sociation, corporation or other business entity in which he is a
member, agent, or officer, or in which he owns a controlling in-
terest, shall sell goods or services to any person, firm, association
or corporation which is licensed by or regulated in any manner by
the state agency in which such officer or employee serves.

(j) No officer or employee of a state agency, Legislator, or
legislative employee shall accept other employment which might
impair his independence of judgment in the performance of his

■public duties.
* (k) No officer or employee of a state agency, Legislator or leg-
islative employee shall receive any compensation for his services as
an officer or employee of a state agency, Legislator or legislative
employee from any source other than the State of Texas, except
as may be otherwise provided by law.
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Section 4• The failure of any officer or employee of a state
agency, Legislator or legislative employee to comply with one or
more of the foregoing standards of conduct which apply to him
shall constitute grounds for expulsion, removal from office, or dis-
charge, whichever is applicable.

42.22.010 Declaration of necessity and purpose. It is declared
that the high moral and ethical standards among the public ser-
vants are essential to the conduct of free government; that a code
of ethics for the guidance of public officers and employees is neces-
sary in order to eliminate conflicts of interest in public office, im-
prove standards of public service, and promote and strengthen the
faith and confidence of the people of Washington in their govern-
ment. (1949 c. 320 s. 1.).

42.22.020 Definitions. (1) State agency means any state board,
commission, bureau, department, division, or tribunal other than a
court.

(2) Legislative employee means any officer or employee of the
legislature other than members thereof.

(3) Personal and private interest means any interest which per-
tains to a person, firm, corporation, or association whereby such
person, firm, corporation, or association would gain a special bene-
fit or advantage as distinguished from a general or public benefit or
advantage.

(4) Confidential information means such information as is de-
clared confidential by other specific statutes. (1959 c. 320, s. 2.)

42.22.030 Activities in conflict with discharge of duties prohib-
ited. No officer, employee of a state agency, legislative employee,
or other public official shall have any interest, financial or other-
wise, direct or indirect, or shall engage in any business or transac-
tion or professional activity, or shall incur any obligation of any
nature, which is in conflict with the proper discharge of his duties
in the public interest. (1959 c. 320, s. 3.)

Non-Compliance

APPENDIX D

CODE OF ETHICS WASHINGTON
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42.22.040 Prohibited practices enumerated Agency code of
ethics. No officer or employee of a state agency, legislative em-
ployee, or other public officer shall use his position to secure spe-
cial privileges or exemptions for himself or others.

(1) No legislative employee shall directly or indirectly give or
receive or agree to receive any compensation, gift, reward, or gra-
tuity fi’om any source except the state of Washington for any mat-
ter connected with or related to the legislative process unless other-

wiseprovided for by law.

(2) No officer or employee of a state agency, or other public offi-
cer shall, directly or indirectly, give or receive or agree to receive
any compensation, gift, reward, or gratuity from any source except
the state of Washington, its political subdivisions, or employing
municipal government, for any matter connected with or related to
his services as such an officer or employee unless otherwise pro-
vided for by law.

(4) No person who has served as an officer or employee of a
state agency shall, within a period of two years after the termina-
tion of such service or employment, appear before such agency or
receive compensation for any services rendered on behalf of any
person, firm, corporation, or association in relation to any case,
proceeding, or application with respect to which such person was
directly concerned and in which he personally participated during
the period of his service or employment.

(5) No officer or employee of a state agency, legislative em-
ployee, or public official shall accept employment or engage in any
business or professional activity which he might reasonably expect
would require or induce him to disclose confidential information
acquired by him by reason of his official position.

(6) No officer or employee of a state agency, legislative em-
ployee, or public official shall disclose confidential information
gained by reason of his official position nor shall he otherwise use

4 such information for his personal gain or benefit.
(7) No officer or employee of a state agency shall transact any

business in his official capacity with any business entity of which
he is an officer, agent, employee, or member, or in which he owns
an interest.
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(8) The head of each state agency shall publish for the guidance
of its officers and employees a code of public service ethics appro-
priate to the specific needs of each such agency.

(9) No officer or employee of a state agency nor any firm, cor-
poration, or association, or other business entity in which such
officer or employee of a state agency is a member, agent, officer,
or employee, or in which he owns a controlling interest, or any in-
terest acquired after the acceptance of state employment, shall
accept any gratuity or funds from any employee or shall sell goods
or services to any person, firm, corporation, or association which is
licensed by or regulated in any manner by the state agency in
which such officer or employee serves. (1959 c. 320, s. 4.)

42.22.050 Sworn statement of relationship or interest in certain
business entities required Confidentiality. Each legislative em-
ployee, agency officer and such employees thereof as the agency
head may by regulation provide, who is an officer, agent, member
of, attorney for, or who owns an interest in any firm, corporation,
association, or other business entity which is subject to state regu-
lation shall file a sworn statement with the secretary of state dis-
closing the nature and extent of his relationship or interest, said
statement to be kept in confidence and to be disclosed only to mem-
bers of the legislature or any legislative committee which may be
organized for the purpose of ascertaining a breach of this code, and
the same also to be disclosed to any other authority having the
power of removal of any public official or servant. (1959 c. 320,
s. 5.)

42.22.060 Chapter supplemental Liberal construction. This
chapter shall be construed liberally to effectuate its purposes and
policy as set forth in RCW 42.22.010, and to supplement such exist-
ing laws as may relate to the same subject. (1959 c. 320, s. 6.)

42.22.070 Penalties. Any person violating any provision of this
chapter shall be guilty of a gross misdemeanor, and such person
may be removed from his position or office, in addition to any other
remedies or penalties provided by law, as for misconduct or mal-
feasance in office. (1959 c. 320, s. 7.)


