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(House, No. 3359 of 1963)

Ordered, That the Legislative Research Council be directed to investigate
and study the subject matter of current house document numbered 1241,
relative to extending the Massachusetts Labor Relations Act to certain non-
profit institutions (excluding religious), and to file the results of its statistical
research and fact-finding with the senate from time to time but not later
than the last Wednesday of January, nineteen hundred and sixty-four.

Adopted:

By the House of Representatives, June 21,1963
By the Senate, in concurrence, June 25,1963
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To the Honorable Senate and House of Representatives.

GENTLEMEN: The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau
pursuant to the joint order, House, No. 3359 of 1963, relative to the
proposal, House No. 1241, to extend the Massachusetts Labor Rela-
tions Act to certain non-profit institutions (excluding religious in-
stitutions) . That statute governs collective bargaining and certain
other rights and interests of industrial and other employees.

The Legislative Research Bureau is limited by law to “statistical
research and fact finding.” This report therefore contains factual
material only, without recommendations or legislative proposals.
It does not necessarily reflect the opinions of the undersigned mem-
bers of the Legislative Research Council.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL
Sen. JOHNE. POWERS of Suffolk,

Chairman
Rep. JOHN T. TYNAN ofBoston,

Vice Chairman
Sen. NEWLAND H. HOLMES

of Norfolk and Plymouth
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. STEPHEN T. CHMURA of Holyoke
Rep. JAMES F. CONDON of Boston
Rep. WALLACE B. CRAWFORD

of Pittsfield
Rep. HAROLD L. DOWER of Athol
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To the Members of the Legislative Research Council;

GENTLEMEN: The joint order, House No. 3359 of 1963,
directed the Legislative Research Council “to investigate and study
the subject matter of current house document numbered 1241,
relative to extending the Massachusetts Labor Relations Act to
certain non-profit institutions (excluding religious).”

The Legislative Research Bureau submits such a report here-
with. Its scope and content have been determined by the statutory
provisions which limit Bureau output to factual reports without
recommendations.

The preparation of this report was the primary responsibility
of James Hugh Powers of the Bureau staff.

Grateful acknowledgment is made to the many representatives
of federal and state agencies, labor unions, professional associa-
tions, and non-profit organizations in Massachusetts and other
states whose assistance has made this report possible.

Respectfully submitted,

LETTER OF TRANSMITTAL TO THE

LEGISLATIVE RESEARCH COUNCIL

HERMAN C. LOEFFLER,
Director Legislative Research Bureau
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I Origin and Scope of Study

By legislative directive, this report discusses proposals to ex-
tend the Massachusetts Labor Relations Law to certain non-profit
organizations and their employees (House, No. 3359 of 1963).
This directive replaced a legislative proposal to extend the law
only to non-religious non-profit organizations (House, No. 1241 of
1963).

The Labor Relations Law (G.L. c. 150A) regulates six major
aspects of collective bargaining and fair labor practices in “indus-
try and trade,” relative to (a) the right of employees to organize
in unions; (b) representation elections for collective bargaining;
(c) the right to strike; (d) collective bargaining procedures; (e)
unfair labor practices; and (f) individual rights in closed shops.
Of some 2,000,000 state civilian employees (a) about 275,000 are
covered by the Labor Relations Law, (b) 1,850,000 are specifically
exempted from its coverage, and (c) close to 200,000 are employees
of non-profit organizations excluded from statutory coverage by
a 1946 court decision.

This report (a) discusses the Massachusetts Labor Relations
Law; (b) summarizes the court decision which exempted non-
profit organizations from that statute; (c) considers other relevant
labor laws; (d) reviews the content of past and pending legislative
proposals and arguments pro and con; and (e) describes state

practices elsewhere. The time available for this report limited its
wcoverage of this complex and specialized subject to only the more
important aspects. (As used in this report, the term “non-profit
organization” does not include governmental agencies, institutions
or instrumentalities.)

ullff (Eommmuurallij of UJaaaarljmu'tl.Q

EXTENDING THE LABOR RELATIONS LAW TO INCLUDE
CERTAIN NON-PROFIT INSTITUTIONS

SUMMARY OF REPORT
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The Massachusetts Labor Relations Law, which was enacted
in 1937, is administered by a three-member Labor Relations Com-
mission, with a staff of 20 employees, and an annual appropriation
of about $150,000 a year. This law states that labor peace in “in-
dustry and trade” is menaced by disputes between employees and
employers and provides a state policy for their mitigation

by encouraging the practice and procedure of collective bargaining
and by protecting the exercise by workers of full freedom of association,
self-organization, and designation of representatives of their own choosing,*,
for the purpose of negotiating the terms and conditions of their employ-f
ment or other mutual aid or protection” (G.L. c. 150A, s. 1).

The statute specifically excludes from its coverage various
agricultural, domestic and other employees but is silent as to non-
profit organizations and their personnel. It enumerates various
unfair labor practices of both employers and employees, which are
to be prevented.

The statute prescribes procedures whereby the Labor Relations
Commission hears complaints against the latter unfair practices
and may then require corrective action by employers, employee
organizations, or both, subject to court appeal. It provides for
representation elections and certification of employee collective
bargaining agents. Other provisions pertain to (a) employee rights
in closed shops, (b) Labor Relations Commission powers, (c)
court proceedings, (d) federal aspects, and (e) penalties.

As indicated above, various organizations were specifically
exempted from coverage of the Labor Relations Law, without
mentioning non-profit organizations and employees thereof.
The latter were exempted in 1946, however, by a Supreme
Court ruling in St. Luke’s Hospital v. State Labor Relations Commis-
sion and Others which held that a hospital is not an enterprise
engaged in “industry and trade”. The court declared that the
Relations Law cannot therefore be applied to organizations of a
non-business, non-commercial, non-industrial character. The court
placed particidar emphasis upon the charitable non-profit status
of the hospital, despite fees charged hospital patients.

MASSACHUSETTS LABOR RELATIONS LAW

NON-PROFIT ORGANIZATIONS EXEMPTED FROM
LABOR RELATIONS LAW
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The Labor Relations Commission has therefore granted the
same exemption to many types of Massachusetts non-profit corpora-
tions, charitable trusts and unincorporated non-profit organizations.
It usually rejects labor union petitions when non-profit organiza-
tions demonstrate: (a) that they are primarily of a civic, educa-
tional or other recognized public charitable or religious purpose;
(b) that their revenues are applied to their operating and capital
costs; and (c) that no part of those revenues inure personally to
incorporators or stockholders as dividends or profit-sharing in a
business sense.

The St. Luke’s Hospital decision neither outlaws unionization
among non-profit organizations nor invalidates collective bargain-
ing agreements. However, the statutory rights of collective
bargaining and employee protection against unfair labor practices,
which the Labor Relations Law extends to employees of “industrial”
and “trade” establishments are only available to employees of non-
profit organizations by management consent. The latter voluntary
agreement is in use by five colleges and universities where col-
lective bargaining agreements have been signed.

There are approximately 10,200 non-profit organizations in
Massachusetts, of which a minority employ most of the total num-
ber of 199,400 employees (consisting of 89,700 “medical;” 73,000
“private educational;” and 36,700 other “non-profit” employees).
About a fifth of this total number of employees work for religious
establishments.

The Council report compares the application to non-profit organi-
zations, business concerns and governmental agencies of ten other
major state laws relative to (a) employee pay, hours and condi-
tions of employment, and (b) to labor disputes. This comparison
reveals extensive variations in state policies concerning collective
bargaining and related rights of these three types of employers and
their employees.

These variations are attributable in part to the manner in which
these labor laws have evolved, and in part to a legislative decision
that fully “equal treatment” is not in the public interest when
certain special circumstances surround employer operations.

APPLICATION OF OTHER MASSACHUSETTS LABOR LAWS
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Clearly, the Legislature has recognized hospitals, public utilities,
religious institutions, and governmental units as belonging to this
latter class. With some oversimplification, the following table in-
dicates the application to employers and employees of (a) non-
profit organizations, (b) enterprises in “industry and trade”, and
(c) state and local governments of ten major types of Massa-
chusetts laws discussed more fully in the report.

Org. & Employees Subject to Law
Type of Non- Ind. & State, Local

State Labor Law Profit Trade Govt.
Public Employee Collective Bargaining

& Unions No No Yes
“Slichter Law” State Seizures of

Hosp. & Utilities Yes Yes Not Clear
Public Authority Labor Disputes No No Pub. Auth.
Collective Bargaining Arbitration

Agreements Yes Yes Yes
Strike Breaker Law Some Yes No
Workmen’s Compensation Law Yes Yes State; most loc.
Unemployment Insurance Law No Yes No
Minimum Wage Law Yes Yes No
Industrial Homework Law Some Yes Not Clear
Anti-Discrimination Laws Some Yes Yes

Of these ten labor statutes, the second or “Slichter Law” is im-
portant as providing for state intervention in labor disputes which
threaten immediate and substantial interruption of (a) hospital and
medical services, or (b) the “production and distribution” of food,
water, fuel, gas, and electric power. If this state mediation fails
the Commonwealth may take over control and operate the hos-
pital, medical or public utility concerned until a settlement is
reached, or until the Governor determines that private operations
can resume without further threat to the public health and safety.

At least 11 attempts have been made since 1947 to amend the
Labor Relations Law so as to cancel the effects of the St. Luke’s
Hospital decision which exempted non-profit organizations and
employees from its coverage. These 11 legislative proposals have
had varying coverages of the organizations and employees of all
or only some types of non-profit enterprises. Seven of them have
been rejected in the past by the General Court. The following text

“NON-PROFIT” EXTENSION PROPOSALS
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summarizes below the other four proposals now pending; one of
1963 (House, No. 1241) which was referred to the Legislative Re-
search Council for study herein, and three of 1964 which await
legislative action (House, No. 964 and 2906, and Senate, No. 212).

House, No. 1241 of 1963. This proposal of last year contained two
amendments to the Labor Relations Law which (a) added a policy
statement extending its coverage to non-profit institutions, “specif-
ically excluding religious”, and (b) expanded the statutory defi-
nition of the term “employer” to the same effect. The bill partially
reverses the St. Luke’s Hospital decision, by making the machinery
of the Labor Relations Law available to employees of non-religious
non-profit organizations. Unfair labor practices by either side to a
controversy involving these non-profit organizations would be out-
lawed.

House, No. 964 of 1964. This current proposal stems from the reso-
lution adopted at the recent 1963 state convention of the Massachu-
setts State Labor Council, AFL-CIO, calling for coverage of non-
religious non-profit organizations and their employees under the
Labor Relations Law. Its terms are the same as the preceding bill
of last year with only minor drafting changes.

Senate, No. 212 and House, No. 2906 of 1964. These two identical
bills propose extended coverage of the Labor Relations Law to
“health care facilities and their nurse employees.” Such facilities,
defined below, include profit-making, non-profit making, religious,
or governmental establishments, but exclude employees who are
members of religious orders. Identical bills are designated for con-
venience as the “MNA Proposal”, since they have been initiated by
the Massachusetts Nurses Association. The MNA proposal would
insert in the Labor Relations Law the following enlarged policy
statement relative to collective bargaining by nurse employees:

“It is further declared to be the policy of the commonwealth, in the
interests of preserving the continuity and improving the quality of health
care within the commonwealth: (a) to promote collective bargaining be-
tween health care facilities and their nurse employees (except members of
religious orders), irrespective of whether or not any such facility is operated
for profit or as a public charity; (b) to protect the right of nurse em-
ployees of health care facilities, (except members of religious orders), to
organize and select collective bargaining representatives of their own
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choosing; (c) to prevent lockouts, strikes, slowdowns or withholding of
goods and services in health care facilities; and (d) to provide for arbitra-
tion of disputes or grievances arising between health care facilities and
their nurse employees if they cannot be adjusted through collective bargain-
ing.”

The term “health care facility” is defined in the proposal as any
owner or operator of: (a) a general, mental chronic disease, tuber-
culosis or other type of hospital, clinic or infirmary; (b) a visiting
nurses association; (c) a “public health agency”; and (d) “any
related facility such as a laboratory, and outpatient department, a
nurses’ home or a training facility.” That term would include
charitable and non-charitable, governmental and non-governmental
health care facilities. And “nurse employee” is defined as any
registered nurse or licensed practical nurse employed by such far
cilities, except members of religious orders.

The MNA proposal defines unfair labor practices of health care
facilities and nurse employees. It denies nurse employees the right
to strike, and requires compulsory arbitration of grievances and
disputes between health care facilities and those employees if col-
lective bargaining fails to produce a settlement. Should such
circumstances arise, the MNA proposal would require the dispute
to be referred to the Superior Court for arbitration according to
statutory procedures (G.L. c. 150C).

Proponents and opponents of the above legislative proposals de-
bate six principal issues, namely: (1) legislative intent, (2) the
rights of workers, (3) strikes, (4) compulsory arbitration, (5)
improved personnel and service, and (6) the economic status of
workers. The views of these proponents and opponents are sum-
marized below.

Legislative Intent. The proponents emphasize that the General
Court decided which specific organizations and employees it in-
tended to exempt from the Labor Relations Law after full legisla-
tive consideration and debate. They argue that the judicial ad-
dition of non-profit organizations in the St. Luke’s hospital case to
those exemptions was based on much too narrow a construction
of the statutory phrase “industry and trade”, and that the addi-
tion should be stricken by legislative action.

ARGUMENTS PRO AND CON
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In response, the opponents stress that the Labor Relations Law
was designed to prevent strikes and promote labor practices in “in-
dustry and trade”, as witness the frequency with which the latter
terms occur in that statute. In line with the St. Luke’s case decision
they deny that non-profit organizations wr ere considered as either
“industry” or “trade” when the law was enacted, and point to re-
peated refusals of subsequent General Courts to reverse that judi-
cial interpretation.

Rights of Workers. Proponents of legislation to place non-profit
organizations under the Labor Relations Law argue that their
exclusion by the St. Luke’s Hospital decision imposes both legal
and economic “second class citizenship” on the employees of non-
profit organizations by denying them collective bargaining rights
and protection against unfair labor practices. Hence their unioni-
zation efforts to protect their interests are retarded.

In rebuttal, opponents argue that alleged “unequal” treatment of
employees of non-profit organizations is fully consistent with fed-
eral and state practices in other areas of employment especially
affected with a public interest. They stress that a hospital, for
example, is a public institution engaged in providing essential “life
or death” services which society must not allow to be interrupted
by slowdowns, picketing, or strikes. Even more than in the case
of ordinary public utilities, normal state labor policy must be sub-
ordinated to urgent public need for proper care of sick people.

Strikes. Proponents of extending the Labor Relations Law to
non-profit organizations assert that by denying non-profit employ-
ees access to the machinery of arbitration and other methods of
settling disputes, employee frustration and resentment builds up,
with a resulting deterioration of labor-management relations. They
believe that collective bargaining would prevent disputes at hospi-
tals from reaching this explosive stage.

Opponents hold that the Labor Relations Law increases the
power of organized labor, that labor unions would constantly in-
crease their demands relative to pay and working conditions, and
that the unions would strike if the managements of non-profit
hospitals resist those demands. Accordingly, opponents fear the
increased hazard of strikes menacing the lives and safety of their
patients.
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Compulsory Arbitration. The Massachusetts Nurses’ Association
(MNA) would outlaw the right to strike as an unfair labor prac-
tice of nurses employed by governmental, non-profit and other
medical care facilities. Instead, their disputes could be settled un-
der statutory provisions for compulsory arbitration. The MNA be-
lieves that strikes by nurses have no place in health care facilities.
Other authorities express similar views for hospital personnel gen-
erally and for employees of non-profit institutions which care for
the aged, the handicapped, and juveniles. Here again it is con-
tended that collective bargaining is possible without the right to
strike, if proper arbitration procedures are substituted.

Labor leaders in particular denounce such compulsory arbitra-
tion as “slavery”. Reportedly, a good many hospital administrators
also oppose compulsory arbitration because “passive sabotage” and
slowdowns may still occur to harass management into capitulation
to union demands.

Improved Personnel and Service. Proponents of labor law exten-
sion among leaders of labor unions and of professional associa-
tions believe that resultant higher pay and better working con-
ditions will attract better personnel to non-profit organizations.

Economic Status of Workers. Proponents of extending the Labor
Relations Law declare that the average wages of hospital and cer-
tain other non-profit organization employees are lower than those
wages which are paid by business to employees for the same type
of work. They see no prospect of correcting this situation without
collective bargaining.

Opponents of proposed application of the Labor Relations Law
to hospitals state that hospital employees do not suffer economical-
ly by reason of their present statutory exclusion. They stress that
these institutions must compete with manufacturing and business
concerns for professional, technical and clerical personnel, and that
unskilled labor is subject to the State Minimum Wage Law. Hos-
pital administrators further report that their employees also receive
fringe benefits more liberal than those available to employees of
other types of enterprises. These opponents believe that extension
of the Labor Relations Law would raise employee wage rates in
non-profit organizations and that such higher costs would either
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mean increased charges to patients, or curtailment of hospital
services since hospital resources are limited.

Jurisdictions With Labor Relations Laws. Of the 50 states and one
territory covered by this study, only 15 jurisdictions, including
Massachusetts, have a labor relations law (Colo., Conn., Hawaii,
Kans., Mass., Mich., Minn., N.Y., N.D., Ore., Pa., P.R., R. 1., Utah
and Wis.).

In six of these jurisdictions, including Massachusetts, that statute
excludes non-profit organizations and employees from coverage,
either by specific statutory provision or by court decision (Colo.,
Conn., Mass., N.D., Pa., and R. 1.). Four more jurisdictions have
labor relations laws which are silent re non-profit organizations
and lack court interpretation on that score (Hawaii, Kans., P.R.
and Utah).

Finally, five jurisdictions include all or some types of non-profit
organizations within the scope of either (a) their state labor rela-
tions law or (b) a special labor relations law dealing with hospital
and health care facilities (Mich., Minn., N.Y., Ore., and Wis.). In
general, these five jurisdictions forbid strikes in hospitals and health
care facilities, and arbitration is required when labor-management
disputes arise which cannot be settled by collective bargaining.

Of the foregoing 15 jurisdictions, there are eleven which grant
collective bargaining rights by statute or otherwise to some or all
of their public employees (Colo., Conn., Mass., Minn., N.Y., N.D.,
Ore., Pa., R. 1., Utah and Wis.).

Other Jurisdictions. In the 35 states which have no labor relations
law, the general labor laws of 18 of them contain a “public policy”
declaration granting employees full freedom of association and
self-organization (Ala., Calif., Fla., Ida., Ind., lowa, La., Me., Md.,
Mo., Neb., Nev., N.J., Ohio, Okla., Tex., Wash., and Wyo.). More-
over, in 13 of these 35 states, including some of the foregoing states,
collective bargaining rights are granted to some or all public em-
ployees by statute, local ordinance or agency administrative regu-
lation. (Alaska, Ariz., Ark., Calif., Fla., 111., Ind., La., Me., N.H.,
N.J., Ohio, and Wash.).

PRACTICES OF OTHER JURISDICTIONS



SENATE —No. 744 [Jan,16

)

t

Olfye (Cmnmmtmraltlj nf fHaseadjUßctts

Origin and Scope of Study

Origin of Study

The joint order, House, No. 3359 of 1963, quoted on the inside
of the front cover of this report, directs the Legislative Research
Council to study the subject matter of House, No. 1241 of that year,
which proposed an “Act to Extend the Massachusetts Labor Rela-
tions Act to Certain Non-Profit Institutions (Excluding Religious).”

The Labor Relations Law (G.L. c. 150A) regulates six major
aspects of collective bargaining and fair labor practices in “industry
and trade,” namely: (1) the right of employees to organize in
unions, (2) representation elections for the certification of a union
as the collective bargaining agent for such employees, (3) the right
to strike, (4) collective bargaining procedures, (5) unfair labor
practices of employers and of employee organizations, and (6) in-
dividual rights in closed shops.

Of the estimated two million employed persons in Massachusetts
(excluding the military), approximately 275,000 are employees who
fall within the scope of the Labor Relations Law, although only
a part of this number are engaged in proceedings under that statute
at any given moment. The remaining employees who are not cov-
ered by the Labor Relations Law include about (a) 1,200,000 em-
ployees who are specifically exemptedby the state law because they
are covered by the National Labor Relations Act and The Federal
Railway Labor Act, (b) 325,000 employees who are exempted by
other specific state statutory provisions (271,000 in government,
32.000 domestics, and 22,000 in agriculture), and (c) just under
200.000 employees of non-profit organizations, who are excluded

EXTENDING THE LABOR RELATIONS LAW TO INCLUDE
CERTAIN NON-PROFIT INSTITUTIONS

CHAPTER I. INTRODUCTION
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from coverage due to a Massachusetts Supreme Judicial Court de-
cision of November 1946.1

House, No. 1241 of 1963, introduced by Rep. John J. Navin of
Marlborough, on petition of Local 254 of the Building Service Em-
ployees’ International Union, AFL-CIO, proposed a partial reversal
of the latter judicial ruling by extending the Labor Relations Act
to “any charitable or education agency or corporation” which is
not a “religious agency or corporation.”

This proposal was referred to the Joint Committee on Labor and
Industries, which held a public hearing thereon on January 22,
1963, attended by Labor union spokesmen who supported the meas-
ure and by representatives of non-profit organizations, including
hospitals, who spoke in opposition. During this hearing, the four
following major questions were raised which were of concern to
the Committee:

(1) Is there inequity in existing state statutory and judicial
policies which deny to employees of non-profit organizations
those collective bargaining and other related rights that have
long been available to other employees?
(2) Has such exclusion of non-profit organization employees
resulted in poorer wages and working conditions for them?
(3) If collective bargaining rights are extended to employees
of non-profit institutions caring for helpless patients, should
they be denied the right to strike and be required instead to
submit their disputes to compulsory arbitration?
(4) Do the Massachusetts laws relative to the formation of
charitable, educational and other “non-profit” organizations
contain loopholes which allow business enterprises to mas-
querade as “non-profit” corporations, thus evading the Labor
Relations Law, other labor laws and the tax laws, as alleged
by the petitioners of House, No. 1241?

Sources of estimates: (a) U. S. Department of Commerce, Bureau of the
Census, U. S. Census of Population: 1960, General Social and Economic
Characteristics, Massachusetts, Final Report PC (D-23C, 1961, Tables 61, 62,
75; (b) Mass. State Department of Labor and Industries, Division of Statis-
tics, "Massachusetts Estimated Total Nonagricultural Employment by Indus-
tries,” Employment Newsletter, September 1963, 14pp. mimeographed; (c)
Mass. Labor Relations Commission; (d) U. S. Department of Labor, Bureau
of Labor Statistics, Boston Regional Office.
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Subsequently, the Joint Committee on Labor and Industries re-
ported the joint order, House, No. 3359, directing the Legislative
Research Council to study the subject matter of the above House,
No. 1241. This study order, approved by the two Rules Committees
and by the House Ways and Means Committee, was eventually
adopted by the House of Representatives on June 21, 1963 and by
the Senate, in concurrence, on June 25, 1963.

The labor relations (collective bargaining) laws of Massachusetts
and of other states represent a very complex, specialized legal field
which embraces nearly every facet of labor-management relation-
ship. This report deals with one segment of that field—the non-
profit organizations and their employees—and devotes its main at-
tention to the statutory and judicial aspects of the issues posed for
Massachusetts by House, No. 1241 of 1963. The relevant policies
and practices of other jurisdictions are considered also, insofar as
the same were reported to the Legislative Research Bureau prior
to the end of 1963.

Limitations upon the available time and staff of the Bureau have
precluded any study in depth of two of the four above questions of
interest to the Joint Committee on Labor and Industries, namely:
the wage effect of the non-profit employee exclusion (Question 2),
and loopholes in the non-profit corporation law (Question 4). How-
ever, this report does include some available signficant information
on these two matters.

The “non-profit” organizations with which House, No. 1241 of
1963 is concerned include only privately-operated non-profit services
and institutions. Excluded are (a) labor unions, and (b) services
and institutions administered by federal, state and local govern-
ments. To indicate the divergence of relevant state labor policies in
these areas, the treatment extended under the labor laws to em-
ployees of non-profit organizations is contrasted with the treat-
ment accorded to employees of other types of employers (including
government).

To obtain background information for this study, the Legislative
Research Bureau staff conducted conferences with interested legis-

Study Procedure

Scope of Study
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lators, federal and state administrative officials, municipal authori-
ties, and representatives of labor organizations, non-profit institu-
tions and associations, and other knowledgeable persons in Massa-
chusetts. In addition, letters were sent on a random basis to 35
Massachusetts associations, labor unions, and non-profit institutions
inviting their comments on the proposed extension of the Labor
Relations Law to non-religious non-profit organizations. Twenty of
these produced responses which usually either favored or opposed
the suggested proposal.

Information as to the relevant policies and practices of 35 other
states and the Commonwealth of Puerto Rico was furnished in re-
sponse to Legislative Research Bureau letters sent to (a) four
national organizations and (b) legislative councils, legislative ref-
erence agencies and selected administrative agencies of all other
states. The former four national organizations included above
were the Council of State Governments, the American Nurses As-
sociation, the American Federation of Labor and Congress of
Industrial Organizations (AFL-CIO), and the American Federation
of State, County and Municipal Employees, AFL-CIO.

To the many officials of these state agencies and national or-
ganizations who responded generously to requests for statistical
and other information, the Legislative Research Bureau expresses
great appreciation.

Background

The first Massachusetts Labor Relations Law was enacted in
1937, at the mid-point of the New Deal Era (Acts of 1937, c. 436).
This original law was then recodified in the following year as a
series of amendments to the General Laws (Acts of 1938, c. 345).
In that recodification, provisions relative to the organization and
staffing of the Labor Relations Commission were inserted in Chap-
ter 23 of the General Laws (ss. 90 - 9R) ; and all other substantive
provisions of the Labor Relations Law were recast as a new Chap-
ter 150 A of the General Laws.

CHAPTER 11. THE MASSACHUSETTS
LABOR RELATIONS LAW
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The organizational aspects of the new Labor Relations Commis-
sion provided under Chapter 23 of the General Laws have remained
substantially unchanged since 1938. This commission consists of
three members appointed by the Governor for staggered five- year
terms, with Executive Council consent (s. 90). The Governor is
authorized to designate the commissioner who is to act as chair-
man and to change that designation from time to time; in addition
he may remove any commissioner for “neglect of duty or malfea-
sance” after a hearing (s. 90). The chairman of the Commission
receives an annual salary of $lO,OOO, and other members $9,000
each; they may not engage in any other “business, vocation or em-
ployment”, and must maintain their principal office in Boston (ss.
9P-9Q).

The commission appoints an executive secretary, attorneys and
other staff, but is forbidden to “appoint individuals for the purpose
of conciliation or mediation or for statistical work, where such
service may be obtained from the department of labor and indus-
tries” (s. 9P). The commission serves within but not under the
control of the Department of Labor and Industries; it must submit
an annual report to the General Court stating in detail the cases it
has considered and listing its personnel and expenditures (s. 90).
The commission is empowered to make rules and regulations to
carry out its statutory duties (s. 9P), subject to the State Admin-
istrative Procedure Act (G. L. c. 30A).

The appropriation acts for the current fiscal year 1964 provide
the Labor Relations Commission with an appropriation of $152,230,
and an authorized staff of “not more than twenty permanent posi-
tions”.1

Substantive Labor Relations Law Provisions

The substantive portion of the 1937 Labor Relations Law, re-
codified as Chapter 150 A of the General Laws, provides for (1) the
right of employees to unionize, (2) representation elections to per-
mit employees to select a union as their collective bargaining agent,
(3) the right to strike, (4) collective bargaining procedures, and

Organization of Labor Relations Commission

1 Acts of 1963, c. 500, s. 2, item 1630-01; c. 837, s. 2, item 1630-01.
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(5) prohibition of certain unfair labor practices of employers and
unions. Since original passage in 1938, these substantive provisions
have been revised by the following six important amendments:

(1) Requiring that the Superior Court shall render opinions
when enforcing, modifying or setting aside orders of the
Labor Relations Commission (Acts of 1941, c. 261).

(2) Making certain exemptions from the acts of employees in
interstate commerce who are otherwise subject to federal
labor laws (Acts of 1945, c. 354).

(3) Enlarging the scope of the Labor Relations Law by outlaw-
ing as unfair labor practices both (a) the discharge, under
closed shop contracts, of employees who have been denied
or deprived of union membership on the basis of non-bona-
fide changes and excuses, or who have not utilized all of the
remedies authorized by the union’s constitution and by-laws;
and (b) refusals by unions to bargain collectively in good
faith (Acts of 1947, c. 657).

(4) Amending the Labor Relations Law to cover “one-man units”
of employees (Acts of 1951, c. 615).

(5) Improving the administration of justice by making applicable
procedures under the new State Administrative Procedure
Act (G. L. c. 30A; Acts of 1954, c. 681).

(6) Modifying the status of certain working employers (Acts of
1956, c. 286).

Neither the original Labor Relations Law nor its subsequent
amendments excluded non-profit organizations and their employees.
Governmental employees were, however, specifically excluded from
coverage of that law from the outset.

Other Related Statutes
Aside from the Labor Relations Law administered by the Labor

Relations Commission, there are a variety of other statutes admin-
istered by other state agencies and by the courts which govern as-
pects of labor-management relations. These statutes, discussed in
Chapter IV of this report, relate to (a) the peaceful settlement of
disputes dangerous to the public health and safety (G. L. c. 150B),
(b) judicial enforcement of collective bargaining agreements
(G. L. c. 150C), (c) strike breakers (G. L. c. 150D), (d) minimum
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fair wages (G. L. c. 151), (e) unemployment compensation
(G. L. c. 151A), (f) discrimination because of race or other causes
(G.L. c. 151B), and (g) workmen’s compensation insurance for
industrial accident victims (G. L. c. 152).

The following text summarizes the provisions of the Massachu-
setts Labor Relations Law (G.L. c. 150A), quoting in full those
sections of particular significance for this Research Council study.
Because the phrase “industry and trade” is the basis of the exemp-
tion of non-profit organizations from this law, it is italicized below
wherever it appears.

Section 1. Public Policy. This section provides as follows:
The denial by employers of the right of employees to organize and the

refusal by employers to accept the procedure of collective bargaining lead
to strikes and other forms of industrial strife or unrest, which have the
intent or the necessary effect of burdening or obstructing industry and trade
by (a) impairing the efficiency, safety or operation of the instrumentalities
of industry and trade; (b) occurring in the current of industry and trade;
(c) materially affecting, restraining or controlling the flow of raw materials
or manufactured or processed goods, or the prices of such materials or
goods; or (d) causing diminution of employment and wages in such volume
as substantially to impair or disrupt the market for such goods in industry
or trade.

The inequality of bargaining power between employees who do not possess
full freedom of association or actual liberty of contract, and employers who
are organized in the corporate or other forms of ownership association sub-
stantially burdens and affects industry and trade, and tends to aggravate
recurrent business depressions, by depressing wage rates and the purchasing
power of wage earners in industry and by preventing the stabilization of
competitive wage rates and working conditions within and between indus-
tries.

Experience has proved that protection by law of the right of employees
to organize and bargain collectively safeguards industry and trade from in-
jury, impairment or interruption, and promotes the flow of industry and
trade by removing certain recognized sources of industrial strife and unrest,
by encouraging practices fundamental to the friendly adjustment of indus-
trial disputes arising out of differences as to wages, hours or other working
conditions, and by restoring equality of bargaining power between employers
and employees.

It is hereby declared to be the policy of the commonwealth to eliminate
the causes of certain substantial obstructions to the free flow of industry
and trade and to mitigate and eliminate these obstructions when they have
occurred by encouraging the practice and procedure of collective bargaining

Synopsis of Labor Relations Law

Policy and Definitions
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and by protecting the exercise by workers of full freedom of association,
self-organization, and designation of representatives of their own choosing,
for the purpose of negotiating the terms and conditions of their employment
or other mutual aid or protection.

Section 2. Definitions. Nine words and phrases are defined in
this section, viz:

(a) Person. One or more “individuals, partnerships, associations, corpora-
tions, legal representatives, trustees, trustees in bankruptcy, or re-
ceivers.”

(b) Employer: Any person acting directly or indirectly in the interest of an
employer, except; (a) the state and its political subdivisions; (b) labor
organizations when not acting as employers; and (c) anyone acting as
an officer or agent of such a labor organization.

(c) Employee: Any employee, including “any individual whose work has
ceased as a consequence of, or in connection with, any current labor
dispute or because of any unfair labor practice, and who has not ob-
tained any other regular and substantially equivalent employment.”
The term is not limited to the employees of a particular employer.

However, it does not include (a) agricultural laborers, (b) domestic
help, or (c) “any individual employed by his parent or spouse.”

(d) Representative: Any individual or labor organization.
(e) Labor Organization: Any organization, agency or committee of em-

ployees which exists for the purpose, in whole or in part, of dealing
with employers concerning grievances, labor disputes, wages, rates of
pay, hours of employment, or conditions of work.

(f) Unfair Labor Practice: Any unfair labor practice listed in Section 4
below.

(g) Labor Dispute: Any controversy concerning terms, tenure or conditions
of employment, or concerning the association or representation of per-
sons in negotiating, fixing, maintaining, changing, or seeking to arrange
terms or conditions of employment regardless of whether the disput-
ants stand in the proximate relationship of employer and employee.

(h) Commission: The Labor Relations Commission.
(i) One-man Unit: A single employee of an employer who employs more

than one employee in the same occupation within the commonwealth.

Section 3. Rights of Employees. This section stipulates that:
Employees, or a single employee in a one-man unit, shall have the right

to self-organization, to form, join or assist labor organizations, to bargain
collectively through representatives of their own choosing, and to engage
in concerted activities, for the purpose of collective bargaining or other
mutual aid or protection.

Unfair Labor Practices
Section If. Unfair Employer Labor Practices. Six unfair labor

practices by employers are enumerated;
(a) Interference, restraint or coercion of employees in the exercise of rights

guaranteed by Section 3 above.
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(b) Domination or interference with the formation, administration or financ-
ing of a labor organization.

(c) Discrimination in hiring or job tenure to encourage or discourage mem-
bership in a labor organization, except as may be necessary under legiti-
mate closed shop agreements.

(d) Discharge of or other discrimination against, an employee who has
filed charges or given testimony under this law.

(e) Refusal to bargain collectively with duly selected representatives of
employees.

(f) Discharge of, or other discrimination against, an employee because
he is not a member in good standing of a labor organization with whom
the employer has made a closed shop agreement, unless:
(1) the labor organization certifies that the employee was denied mem-
bership as a result of bona fide occupational disqualification or disci-
plinary reasons, and that the employee has exhausted the appeal and
other remedies available under the organization’s constitution and by-
laws; and (2) such employee has exhausted the remedies available to
him under Sections 6A and 6B below.

Section Other Unfair Labor Practices. The three following
labor union practices are outlawed:

(a) Unlawful seizure or occupation of private property, e. g., sit-down strikes.
(b) Any strike, slowdown, boycott, or other concerted cessation of work or

withholding of patronage for the purposes of; (1) bringing about the
commission of an unfair labor practice; (2) injuring or interfering with
the trade of any person who refused to commit an unfair labor practice;
or (3) interfering with, restraining or coercing employees in their choice
or rejection of representatives after the Labor Relations Commission has
determined that such employees do not desire to be represented by a
labor organization.

(c) Aiding activities described in (a) and (b), whether by providing guidance,
direction, or financial support.

Section I+B, Refusal of Union to Bargain Collectively With Em-
ployer. This section states that:

It shall be an unfair labor practice for a labor organization to refuse
to bargain collectively with any employer who has recognized it as the
exclusive representative of employees in a unit appropriate for the purposes
of collective bargaining.

Section 5. Collective Bargaining. This section establishes the
following requirements relative to collective bargaining;

Election and Other Proceedings

(a) Representatives selected for collective bargaining by the majority of
the employees in an appropriate unit, including representatives desig-
nated by an individual in a one-man unit, shall be the exclusive repre-
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sentatives of all the unit’s employees in respect to conditions of em-
ployment. However, any group of employees shall have the right to
present grievances to their employer.

(b) The Labor Relations Commission shall decide in each case whether,
in order to insure to employees the full benefit of their rights, the
appropriate unit shall be the employer unit, craft unit, plant unit, or sub-
division thereof, or a one-man unit. In any case where the majority of em-
ployees of a particular craft shall so decide, the commission shall desig-
nate such craft as an appropriate unit for collective bargaining.

(c) When a question of employee representation arises affecting industry
and trade, the Labor Relations Commission may investigate and certify
in writing the name or names of the representatives chosen. In any
such investigation, the commission shall provide for an appropriate
hearing upon due notice either in conjunction with a proceeding under
Section 6 below or otherwise. The commission may ascertain such
representatives by secret ballot or otherwise. It may establish regula-
tions to achieve the above ends, including provision for the filing of
a petition by an employer whenever it is alleged (1) that two or more
labor organizations have presented to the employer conflicting claims
that each represents a majority of the employees in a bargaining unit
or units claimed by them to be appropriate; or (2) that a labor organi-
zation not theretofore recognized as representing a majority of the em-
ployees in the bargaining unit has requested the employer to bargain
with it as the exclusive representative of such employees, or without
such request is attempting to secure such recognition by strike, slow-
down, boycott or other concerted cessation of work or withholding of
patronage.

(d) Whenever an order of the Labor Relations Commission made pursuant
to subsection (c) of Section 6 is based in whole or in part upon facts
certified following an investigation and there is a petition for the en-
forcement or review of such order, such certification and the record
of such investigation shall be included in the transcript of the entire
record required under subsection (e) or (f) of Section 6 and thereupon
the decree of the court enforcing, modifying, or setting aside in whole
or in part the order of the Commission shall be made and entered upon
the pleadings, testimony and proceedings set forth in such transcript.

Section 6. Procedure in Prevention of Unfair Labor Practices.
The Labor Relations Law provides these steps for the prevention of
unfair labor practices:

(a) The Labor Relations Commission is empowered to prevent any person
from engaging in any unfair labor practice under Sections 4-4 B in-
clusive “affecting industry and trade.” Its power “shall be exclusive”
and unaffected by “any other means of adjustment or prevention”
established by “agreement, code, law, or otherwise.”

(b) Whenever any person is charged with engaging in any unfair labor
practices, the Labor Relations Commission or its agent shall have power
to issue and serve upon such person a complaint stating the charges and
giving notice of a hearing before the commission or its agents not less
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than five days after the serving of said complaint. Any such complaint
may be amended by (1) the commission member or agent conducting
the hearing or (2) the commission in its discretion at any time prior
to the issuance of an order based thereon. The person so complained
of shall have the right to file an answer to the original or amended
complaint and to appear in person or otherwise and give testimony at
the place and time fixed in the complaint. In the discretion of the
commission or the member or agent conducting the hearing, any other
person may be allowed to intervene in the said proceeding and to
present testimony. In any such proceeding the judicial rules of evidence
shall not be controlling.
The testimony taken shall be reduced to writing and filed with the com-
mission. Thereafter, in its discretion, the commission upon notice may
take further testimony or hear argument. If the commission decides
that any person named in the complaint has engaged in or is engaging
in unfair labor practices, it shall state its findings of fact and shall
issue and serve on such person an order to cease and desist from
such practices, and to take affirmative action, including reinstatement
of employees with or without back pay. That order may further re-
quire such person to make compliance reports from time to time. If
the commission finds that no unfair labor practice has occurred, it shall
then state its findings of fact and dismiss the complaint.

(c)

Until a transcript of the record in a case shall have been filed in a
court, as hereinafter provided, the commission may at any time, upon
reasonable notice and in such manner as it shall deem proper, modify
or set aside any finding or order made or issued by it.
The Labor Relations Commission may petition the Superior Court in
any county wherein the unfair labor practice in question occurred or
wherein such person resides or transacts business, for the enforcement
of such order and for appropriate temporary relief or restraining order.
It shall file in the court a certified transcript of the entire record in
the proceeding. Upon such filing, the court shall cause notice thereof
to be served upon such person. Thereupon the court shall have juris-
diction of the proceeding and of the question determined therein; shall
have power to grant such temporary relief or restraining order as it
deems just and proper; and may issue a decree enforcing, modifying
or setting aside in whole or in part the order of the Labor Relations
Commission. No objection that has not been urged before the commis-
sion or its agents shall be considered by the court, unless the failure
or neglect to urge such objection shall be excused because of extraordi-
nary circumstances. The order or decision of the commission shall be re-
viewed in accordance with the State Administrative Procedure Act (G.L.

c. 30A). If either party shall apply to the court for leave to adduce o

additional evidence and satisfies the court (1) that such additional Vt
evidence is material, and (2) that there were reasonable grounds for
the failure to adduce such evidence earlier, the court may order such
additional evidence to be taken before the commission or its agents
to be made a part of the transcript. The commission may modify its

(d)

(e)

findings as to the facts or make new findings, and shall file the same.
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The jurisdiction of the court shall be exclusive and its judgment final,
but shall be subject to review by the Supreme Judicial Court.

(f) Any person aggrieved by a final order of the Labor Relations Commis-
sion may obtain a review of such order in the Superior Court. A copy
of the petition for modification of the commission order shall be served
upon the commission, and thereupon the aggrieved party shall file in
the court a transcript of the entire record in the proceeding, certified by
the commission. Upon such filing, the court shall proceed in the same
described under (e) above, and shall have the same exclusive jurisdic-
tion to grant relief.

(g) The commencement of proceedings under subsection (e) or (f) of this
section shall not, unless specifically ordered by the court, operate as a
stay of the commission’s order.

(h) When granting appropriate relief the jurisdiction of courts sitting in
equity shall not be limited by certain provisions of other laws (G. L. c.
149, s. 20C; G.L. c. 214, ss. 1, 9-9A; and G.L. c. 220, ss. 13A-13B). Court
decisions shall state the reasons for making and entering judicial decrees
or orders.

(i) Petitions filed under this chapter shall if possible be heard within ten
days.

Section 6A. Rights of Employees Under Closed Shop Agree-
ments. This long section establishes procedures whereby an em-
ployee in a “closed shop” may appeal to the Labor Relations Com-
mission against any labor organization action which unfairly re-
fuses or deprives him of membership for reasons other than mal-
feasance in office, or non-payment of union dues and assessments.
Such an appeal must be filed within 15 days after the labor organi-
zation has given notice to the employee of its decision. The Com-
mission shall grant relief if it finds: (1) that the labor organiza-
tion violated its own constitution and by-laws; (2) that the em-
ployee was denied a fair trial, adequate notice, and an opportunity
to defend himself; (3) that the action against him was unwar-
ranted by the offence; or (4) that this action was inconsistent
“with the established public policy of the commonwealth.”

Section 68. Review of Commission Orders under Above Section.
Procedures under Section 6 for the j'udicial review of Labor Re-
lations Commission orders shall apply to orders issued by the com-
mission under Section 6A above.

Closed Shop Provisions
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Section 6C. Dues Payments During Proceedings. Employees
shall continue to pay regular dues to their labor organization
during proceedings under Sections 6A and 6B above.

Section 7. Commission and Court Powers Relative to Hearings
and Investigations. This lengthy section stipulates that the Labor
Relations Commission shall have reasonable access to evidence of
any person under scrutiny by it, and shall have the power of
subpoena. Subpoenas may be enforced by the detailed proceedings
described for the Superior Court. Persons may be compelled to
testify against themselves, but they may not be prosecuted for
anything they admit to after they claim their right against self-
incrimination. The issuance of complaints and other processes of
the commission and of the courts are regulated, and other state
agencies are required to cooperate with the commission.

Section 8. Interference with Commission. Penalties of up to
$5,000, or a year in jail, are authorized for persons interfering with
the commission or its agents.

Section 9. Right to Strike. Nothing in this chapter impedes the
right to strike, except as provided under Section 4A.

Section 10. Precedence of Federal Law. This state law is not
to apply to unfair labor practices involving employees who are
subject to the National Labor Relations Act, Federal Railway La-
bor Act “or other Federal statute or regulations issued pur-
suant thereto” unless the federal agency involved yields jurisdiction
to the state commission. This Chapter 150 A takes precedence over
conflicting other Massachusetts statutes.

Section 11. Partial Invalidity. This severance clause stipulates
that judicial invalidation of any provision of this law shall not
affect the remaining provisions.

Section 12. Title of Statute. This chapter may be cited as the
“State Labor Relations Law.”

As indicated by the preceding synopsis, five categories of em-
ployees are specifically exempted from the Massachusetts Labor
Relations Law by statutory provision, namely: (a) employees of

Miscellaneous Provisions

CHAPTER HI. NON-PROFIT ORGANIZATIONS
EXEMPTED FROM LABOR RELATIONS LAW
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businesses subject to the National Labor Relations Act and the
Federal Railway Labor Act; (b) state and local governmental em-
ployees; (c) domestic help; (d) agricultural workers; and (e)
persons employed by their parent or spouse.

To that list, an opinion of the State Supreme Judicial Court has
added a sixth exempt category: (f) persons employed by non-profit
organizations. This Chapter 111 describes the statutory back-
ground of the latter organizations and reviews the content and
effects of the court decision exempting them from the Labor Rela-
tions Law.

Bases and Number of Non-Profit Organizations
Legal Bases of Massachusetts Organizations

Under Massachusetts law and practice, a non-profit organization
may be created on one of these three bases: (1) as a corporation,
established pursuant to statute; (2) as a charitable trust, organized
in compliance with the terms of a bequest or deed; or (3) as an
unincorporated organization under statutory and common law.
The three bases are discussed below in turn.

1. Non-Profit Corporations. Most of the 3,546 charitable organ-
izations in Massachusetts which have filed reports' with the Attor-
ney General as required by law have taken corporate form, ac-
cording to his Division of Public Charities which administers the
relevant reporting statute (G.L. c. 12, ss. BA-8J; c. 217, s. 19).

This form is favored because a corporation has a legal entity
distinct from its stockholders and founders. It is a “legal person”
possessing the same rights as natural persons to do business, to
make contracts, to own property, and to sue and be sued. However,
corporations have only those powers and functions which are ex-
pressly conferred upon them by their charters, or are incidental to
their corporate existence. 1

Usually, non-profit organizations incorporate under enabling
provisions of the General Laws. Alternatively, then they may pe-
tition the General Court for incorporation by special act, in the
event that special arrangements not covered by the General Laws
are desired. Some older non-profit corporations are governed by
special acts which predate the 1857 general enabling law (c. 56)

i Massachusetts Practice-Summary of Basic Law, Vol. 14, Boston, Mass.,
Boston Law Book Co., 1955. At pp. 177-178.
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. . .
corporation may be formed for any civic, educational, charitable,

benevolent or religious purpose; for the prosecution of any antiquarian,
historical, literary scientific, medical, artistic, monumental or musical pur-
pose; for establishing and maintaining libraries; for supporting any mis-
sionary enterprise having for its object the dissemination of religious or
educational instruction in foreign countries; for promoting temperance
or morality in the commonwealth; for encouraging athletic exercises or
yachting; for encouraging the raising of choice breeds of domestic animals
and poultry; for the association and accommodation of societies of Free
Masons, Odd Fellows, Knights of Pythias or other charitable or social bodies
of a like character and purpose; for the establishment and maintenance
of places for reading rooms, libraries or social meetings; for establishing
boards of trade, chambers of commerce and bodies of like nature. (G.L. c.
180, s. 2).

Other provisions of the General Laws enlarge upon this list of
“civic, educational, charitable, benevolent or religious” organiza-
tions to include corporations formed for the following thirteen pur-
poses;

1. Acquisition and maintenance of burial grounds (G.L. c. 180, s. 9A)

2. Agriculture or horticulture (G.L. c. 180, s. 4).
3. Dental services (G.L. c. 176E, s. 2).
4. Fraternal benefit societies (G.L. c. 176, s. 1).
5. Hospital services (G.L. c. 176A, s. 1).
6. Improvement and ornamentation of streets and public squares by plant-

ing and cultivating trees, etc. (G.L. c. 180, s. 4).
7. Medical services (G.L. c. 1768, s. 14).
8. Non-profit medical service plans (G.L. c. 176C, s. 3).
9. Promotion of “education, temperance, morality or social Intercourse”,

including sickness and unemployment benefits, among "employees in any
one or more trades or employments” (G.L. c. 180, s. 15).

10. Recreation (G.L. c. 180, s. 4).

11. Religious meetinghouses, orders, parishes and societies (G.L. c. 67, ss.
1-2, 21, 24, 39-40. 44, 47, 51, 55; c. 68, s. 1).

12. Supervising the production of milk (G.L. c. 180, s. 20)
13. Veterans housing (Acts of 1947, c. 564).

Beyond the above statutory provisions, the General Laws do not
give a precise definition of “charitable” or “non-profit” corpora-
tions, as distinguished from “non-charitable” or profit-making
corporations. However, the Supreme Judicial Court has defined
“charity” as

a gift, to be applied consistently with existing laws, for the benefit
of an indefinite number of persons, either by bringing their minds or hearts
under the influence of education or religion, by relieving their bodies from

now comprising Chapter 180 of the General Laws. That latter
chapter stipulates that a
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disease, suffering or constraint, by assisting them to establish themselves in
life, or by erecting or maintaining public buildings or works or otherwise
lessening the burdens of government.!

The Supreme Judicial Court has further ruled that the word
“charitable” should be construed broadly, and should not be given
its limited, archaic meaning.2 Thus, the fact that a private school
charges for its services does not of itself render the institution
other than “charitable” within the meaning of the statutes, so long
as no profits of the school are distributed to its members or stock-
holders. 3 Similarly, the Court held that the charitable status of
an institution is not changed alone by the fact that institutional
annual revenues from inmates may be sufficient to pay for food,
domestic services, and utilities.4 In the Court’s view, a corporation
may be regarded as a public charity when the controlling cor-
porate purpose is for the common and public benefit. 5

These judicial rulings have been supplemented by an opinion of
the Attorney General in 1915 that an institution of learning may
be considered a charitable institution even though such institution
makes no pretense of being “charitable” in the narrow sense of
that word, and though its doors are open to admit rich and poor
students alike.6

However, the Supreme Judicial Court has warned that the courts
will go behind the corporate form in order to prevent fraudulent
or illegal use of the corporate device.7 Thus, in two proceedings
in which an economic research institute claimed charitable status
as an educational organization and on that basis sought property
tax exemptions, the court denied the tax exemptions because most
of the institutes’ income was derived from the sale of publications
to subscribers and other purchasers as a business. 8

1 Jackson v. Phillips, 14 Allen, Mass., 539, 556 (1867)
2 Arnold v. Commissioner of Corporations, 327 Mass. 694 (1951); Assessors of

Dover v. Dominican Fathers, Province of St. Joseph. 137 NE. 2nd., 225 (1956).
3 Board of Assessors of Boston v. Garland School of Homemaking, 296 Mass.

378 (1937); Assessors of Lancaster v. Perkins School, 323 Mass. 418 (1949).
4 Thornton v. Franklin Square House, 200 Mass. 465 (1909)
5 Hall v. College of Physicians and Surgeons, 254 Mass. 95 (1925)
6 Op. A.G. Mass. 1915, p. 532,
7 Jamestown Portland Cement Corp. v. Bowles, 228 Mass. 176 (1917)
8 American Institute for Economic Research v. Assessors of Great Barrington,

324 Mass. 509 (1949); 328 Mass. 651 (1951).



SENATE— No. 744. [Jan.32

f

«

2. Charitable Trusts. A charitable trust may be created by the
terms of a bequest or deed, which define the purposes of the
trust and regulate its organization and administration. These
terms are known as the “instrument of trust”.

Under a trust, the legal title to property and interests of the
trust are vested in the trustee and trustees who are designated as
stipulated in the instrument of trust. The “equitable ownership”
(right of beneficial enjoyment) of such property and interests re-
sides in the beneficiaries. The trust is not a legal entity, cannot
sue or be sued, and is represented by the trustees who alone act
for it. Subject to statutory limitation, contracts with respect to
the trust property are entered into by the trustees, who are liable
therefore themselves.

The trust continues in existence until its purposes have been
fulfilled, or until its life is sooner terminated by provisions of the
instrument of trust or by the courts. 1

To qualify as a charitable trust, a trust must be established for
one or more of the purposes outlined above for non-profit corpora-
tions, and must be for the common and public benefit. 2 Charitable
trusts are subject to certain statutory requirements, but their
principal legal basis is found in their instruments of trust. 3

Usually, when an extended or indefinite operation of the chari-
table trust is anticipated, the trustees either incorporate the trust
or create a subsidiary non-profit corporation as a service arm,
if these measures are permitted by the instrument of trust.4 Such
an incorporated trust then becomes a non-profit corporation.

3. Unincorporated Non-Profit Organizations. A third class of
non-profit organizations consists of unincorporated charities (other
than trusts) which have their primary legal basis in common law,
and which may also derive authority from various provisions of the
General Laws. For example, unincorporated religious societies and
parishes stem from tradition and custom and the freedoms of as-

i Massachusetts Practice-Summary of Basic Law, Vol. 14 op. cit., pp. 689-690,
696-700.

2 Ibid, pp. 696-697.
3 G.L. c. 203, ss. 1-3A; c. 203, s. 1, et al.
4 Mayo A. Shattuck et al, Trustees, v. the Wood Memorial Home, Inc., 319

Mass. 444 (1946)
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sociation and of religion, are also regulated in certain aspects by
the General Laws. 1

In general, unincorporated non-profit organizations are governed
by some form of agreement among their members, which may or
may not be written. Religious orders and associations function
satisfactorily on the basis of tradition, but this approach has not
been practical for other types of non-profit organizations. Hence,
the tendency has been to incorporate such unincorporated non-
profit organizations as the scope of their operations becomes signif-
icant, thereby placing them in the non-profit corporation class.

“Foreign” Organizations
Also active in Massachusetts are “foreign” non-profit organiza-

tions which were created on a corporate, charitable trust or un-
incorporated basis in other jurisdictions. The legal basis of these
“foreign” non-profit organizations in their home states is similar
to that of their Massachusetts counterparts. Included in this cate-
gory are non-profit enterprises chartered by the Congress of the
United States for nationwide public purposes, such as the American
Red Cross. These “foreign” non-profit organizations are usually
subject to certain provisions of the Massachusetts statutes relative
to the segment of their activities in the Commonwealth.

Number of Active Non-Profit Organizations
An accurate count of the number of non-profit organizations ac-

tive in Massachusetts is not available. The absence of such data
is attributable in part to the relatively infrequent need for it, and
in part to differing federal and state agency criteria in the defini-
tion of “non-profit” and “charitable” organizations.

Officials of the Department of the State Secretary of Massachu-
setts recently estimated that nearly 10,000 “non-business” organi-
zations are registered by that Department’s Corporation Division.
However, that estimate does not give a breakdown between the
active and extinct organizations in that total number, or indicate
the extent to which both “non-profit” and “profit-making” organi-
zations are included.

By statute, charitable corporations and public charities are
required to file certain annual reports with the Attorney General
1 1 G.L. c. 67, ss. 2-3; c. 68, s. 12.
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of the Commonwealth (G.L. c. 12, ss. BE-8F). This law specifically
exempts seven congressionally chartered organizations from its
requirements and does not define the terms “charitable corpora-
tion” and “public charity”. The Attorney General has not con-
strued these terms to embrace all “non-profit” organizations; thus,
an estimated 4,500 churches and religious organizations, 2,194 labor
organizations, and an undetermined number of private clubs, fra-
ternal benefit insurance organizations, and other non-profit bodies
make no reports under the statute since they are not deemed
“charities”.

The most recent Directory of Public Charities in Massachusetts,
published by the Attorney General, lists 3,546 “charitable corpora-
tions” and “public charities” which have filed reports on the basis
of the above law.1 The Directory established 49 categories of non-
profit organizations grouped within 15 major classes (See Appendix
A of this report). That appendix shows the following distribution
of the 3,546 non-profit organizations among those 15 classes:

Types of Non-Profit Organizations Listed in Massachusetts
Directory of Public Charities in 1963

Classification Number Distribution
Foundations and Funds 997 28.1%
Education 410 11.6%
Direct Aid 397 11.2%
Youth 376 10.6%
Health General 275 7.7%

Health Specific Areas (includes hospitals) 223 6.3%
Cultural 191 5.3%
Clubs and Societies 178 5.0%
Old Age 141 4.0%
Civic 132 3.7%

Fund-Raising 72 2.0%
Patriotic and Fraternal 58 1.6%
Conservation and Animal Care 52 1.5%
Missionary Work 32 0.9%
Crime Prevention and Legal Aid 12 0.3%

Total 3,546 100%

1 Mass. Department of the Attorney General, Directory of Public Charities in
Massachusetts, Cumulative Supplement of Jan. 23, 1963, Pub. No. 291, Boston,
Mass. June 1961, 87 pp. printed.
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At least 300 of these 3,546 organizations are religious in charac-
ter, but do not appear to include churches.

Officials of the Attorney General’s Department expect that the
number of charitable corporations and public charities filing reports
with the Director of Public Charities will increase to slightly over
4,000 once full compliance with the reporting statute is attained.

An accurate count of the number of employees serving those ac-
tive Massachusetts non-profit organizations is also not available.
Estimates of the number vary according to the different statistical
bases used by the reporting agencies concerned.

The Massachusetts Division of Employment Security estimated
that 146,700 persons were employed by non-profit organizations in
the Commonwealth in 1959, as follows: (1) hospitals, 50,650; (2)
other health services, 1,540; (3) schools, 60,300; (4) other educa-
tional facilities, 1,470; (5) non-profit membership organizations,
27,740; and (6) other non-profit organizations, S.OOO. 1

In contrast, officials of the Bureau of Labor Statistics of the
United States Department of Labor estimated that about 199,400
persons were employed by Massachusetts non-profit organizations
in November 1963, viz: (1) medical institutions, 89,700; (2) private
educational institutions, 73,000; and (3) other non-profit organiza-
tions, 36,700.

The foregoing state and federal sources provide no precise in-
formation as to the distribution of non-profit organization person-
nel among non-religious and religious non-profit employers. How-
ever, it is estimated that about 40,000 employees, or 20% of all
199,400 non-profit organization employees, work for religious
establishments.

Total employment by non-profit organizations is concentrated
among a comparative few of these organizations, notably hospi-
tals, clinics, homes for the aged, educational institutions and the
like. The majority of non-profit organizations have few employees

Number of Non-Profit Organization Employees

1 Mass. Division of Employment Security, Report . . . (relative to) . . . The
Problem of the Extension of Coverage to Employees of State and Local
Governments and to Non-Profit Organizations, House, No. 3150 of 1963. 49
pp. printed, at p. 36
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each, and many of them have no employees at all, since they rely
either on volunteer workers or on personnel loaned without charge
by other organizations.

The Massachusetts Labor Relations Law does not specifically ex-
clude non-profit organizations and their employees from its
coverage. Instead, that exclusion arises from a decision of the
Supreme Judicial Court, eighteen years ago, holding employees of
the St. Luke’s Hospital of New Bedford to be exempt from that
statute because the hospital was not engaged in “industry and
trade”. St. Luke’s Hospital v. State Labor Relations Commission
and Others originated with the petition of the Laundry Workers,
Dry Cleaners and Miscellaneous Workers of the Amalgamated
Clothing Workers of America (A.F. of L.) to the State Labor Re-
lations Commission, requesting certification as the collective bar-
gaining agent of certain non-professional employees of St. Luke’s
Hospital, a non-profit charitable corporation in New Bedford.

That hospital, incorporated in 1884, had more than 300 beds,
maintained an outpatient department and various clinics, and was
supported by fees from patients, by gifts and bequests, and by the
local community fund. It furnished free services to indigent
patients amounting to 12% of its total services. Treatment and
care of city welfare department indigents was paid for by the city
at less than cost. The federal government had patients in the hospi-
tal, and was paying for their treatment.

The union sought certification as the bargaining agent for 125
hospital employees, including laundry workers, maids, porters,
machinists, yard help, watchmen, storemen, waitresses, page girls,
orderlies, and kitchen and cafeteria help.

Before the Labor Relations Commission had made any decision
in the union’s petition, the hospital petitioned the Superior Court
for a declaratory judgment against both the commission and the
union, adjudging that the commission lacked jurisdiction to
hear the union’s petition for certification. A preliminary court in-
junction was issued restraining the commission from taking any
further action in the certification proceedings. The commission
then appealed from the interlocutory decree granting the injunc-

Non-Profit Organizations Exempted By Judicial Decision
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The first question decided by the Supreme Judicial Court dealt
with procedural issues, namely: the admissibility of a bill for a
declaratory decree while proceedings are pending before an ad-
ministrative board. The court ruled affirmatively, but only on the
grounds that the commission had consented to the suit being heard
upon the pleadings and a statement of agreed facts prior to the com-
pletion of certification proceedings, and had submitted the juris-
dictional question to the court. However, the court warned that in
the absence of such commission agreement, petitioners must first
exhaust their administrative remedies before invoking judicial in-
terference.

The second question, namely, the union’s petition for application
of the Labor Relations Law (G.L. c. 150A) to the hospital, was de-
cided negatively, in these terms:

tion. The case was heard by a single justice of the Supreme Judicial
Court, who reported the case to the full bench of that court without
making any decision.

Court Decision in St. Luke’s Hospital Case

We now pass to the only question of substantive law presented by the
record and consider whether the hospital comes within the sweep of the
State Labor Relations Act. The policy of that act ... is the promotion of
peace and the prevention of strikes in order that there may be no
obstructions to the full flow of industry and trade. Various sections of the
act establish the means that are to be utilized to accomplish this general
purpose. The act, however, does not include all employees working in this
Commonwealth, apart from those covered by acts of Congress, any more than
does the National Labor Relations Act .

.
. include any except those engaged

in pursuits where a strike would affect interstate commerce . . . Our act
impliedly excludes from the commission jurisdiction over matters not
affecting industry and trade. Indeed, §5 (c) of our act, under which the
application for certification was filed by the union, provides that “When-
ever a question affecting industry and trade arises concerning the represen-
tation of employees, the commission may investigate such controversy and
certify to the parties, in writing, the name or names of the representatives
who have been designated or selected.” To come within the ambit of the
authority of the commission the selection of a bargaining representative
must be connected with and related to industry and trade.

A hospital, like the plaintiff, whose doors are open to those needing medical
and surgical treatment for which no charge is made to those unable to pay,
and which depends for its support and maintenance upon the fees of patients
and gifts and donations and cares for recipients of public welfare sent to
it by the city at reduced rates and is conducted in the interests of the gen-
eral public and strictly as a non-profit organization, is a public charity
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.
. . such a hospital is not conducting a business or commercial enterprise.

It is not engaged in industry and trade . .
. The agreed facts show that

the sole activity of the plaintiff is the maintenance of its hospital, and the
services of its nonprofessional employees, for whom the union seeks certi-
fication as their bargaining agency, are directed to the maintenance of the
hospital itself. We need not consider what the relationship of the hospital
to industry and trade would be if it were engaged in commercial under-
takings, as the care and letting of realty or the conduct of a mercantile
establishment, for the benefit of the hospital and employed persons in such
undertakings .

. .

But it is urged by the commission that a hospital comesi within the defi-
nition of an employer, and is not expressly exempted because the word as
defined in §2 includes “any person acting in the interest of an employer,
directly or indirectly, but shall not include the commonwealth or political
subdivision thereof, or any labor organization”, with certain exceptions. It
is contended that, specific exemptions having been expressly mentioned,
no other exemptions are to be supplied by implication. This contention
rests upon a familiar principle of statutory interpretation . . . But the
entire chapter in which the definition appears must be construed as a
whole, and the question is not whether a hospital is expressly exempted but
whether a hospital comes within the sweep of the chapter in the light of its
declared underlying and predominant aim and object

. . .

It is true that the employees whom the union sought to represent were
engaged in various kinds of manual labor, some of which were similar to
those performed in hotels; but if the nature of the work itself is similar,
the relationship of the work performed in a hospital to industry and trade
is different from the relationship that work performed in a hotel bears to
industry and trade ...

It is also true that such services were essential to the maintenance of the
hospital, and those rendering the services can hardly be said to be engaged in
industry and trade. The commission contends that a strike would stop the
transportation of supplies to the hospital and diminish or destroy the ability
of the strikers to purchase food and other necessary articles in the local
market and thus adversely affect industry and trade. If we assume that
these conditions would result from a strike, they would not bring the case
within the State Labor Relations Act, the purpose of which is to eliminate
strikes or other forms of industrial strife or unrest which burden or ob-
struct industry and trade "by (a) impairing the efficiency, safety or opera-
tion of the instrumentalities of industry and trade; (b) occurring in the
current of industry and trade; (c) materially affecting, restraining or con-
trolling the flow of raw materials or manufactured or processed goods, or
the prices of such materials or goods; or (d) causing diminution of employ-
ment and wages in such volume as substantially to impair or disrupt the
market for such goods in industry and trade.” §l. A strike would not affect
industry or trade in any of the four ways mentioned in §l, which defines
the policy of the act. The policy limits the scope of the act and clearly
shows that a hospital which is organized and conducted as a public charitable
institution is not covered by the act . . .
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It follows that the interlocutory decree granting the injunction must be
affirmed, and that a final decree must be entered adjudging that the hospital
and its nonprofessional employees engaged in duties necessary for the
maintenance and operation of the hospital are not within the provisions of
the State Labor Relations Act.i

As indicated above, this decision granting exemption from the
Labor Relations Law dealt with a Labor Relations Law exemption
afforded to hospitals which furnished only 12% of its total services
free of charge to indigents. However, by contrast, Supreme Judi-
cial Court decisions of 1949 and 1951 denied tax exemptions, on
charitable grounds, to a research institute which received the bulk
of its income from the sale of its research and educational publica-
tions.2

Effects Of JudicialExemption On Non-Profit Organizations

Over the eighteen years since the St. Luke’s Hospital decision of
1946, no important similar cases have come before the Supreme
Judicial Court. During this long period the Labor Relations Com-
mission has applied the basic doctrine of the St. Luke’s Hospital
decision to all controversies brought before it involving non-profit
organizations.

Thus, the Labor Relations Commission held in 1951 that it had
no jurisdiction over a labor union petition for representation elec-
tions for employees of a junior college, notwithstanding evidence
that the institution earned substantial annual “net profits” from
its operations as alleged by the union. During those proceedings
the institution requested an injunction against action by the com-
mission; but this petition was rejected by the courts on the grounds
that the institution had not exhausted its procedural remedies be-
fore that agency. 3

In general, the commission has invoked the St. Luke’s Hospital
doctrine and has declined jurisdiction over labor union petitions

Commission Action Since St. Luke’s Hospital Decision

1 For emphasis, the court’s references to “industry and trade” have been
italicized in the above quoted judicial decision.

2 American Institute for Economic Research v. Assessors of Great Barrington,
324 Mass. 509 (1949) and 328 Mass. 651 (1951).

3 M.L.R.C. Case No. CR-1965, In the Matter of Endicott Junior College of
Beverly and the Building Service Employees International Union A.F. of h.
(1951)
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submitted under the Labor Relations Law in all instances wherein
the claims of the employing organization to non-profit status have
been supported by the following evidence: (a) that such organiza-
tion functions primarily for a civic, educational or other recog-
nized public charitable purpose; (b) that the organization applies
its earnings and other income to the payment of operating and
capital costs, including indebtedness; and (c) that no part of such
earnings or other income accrues personally to incorporators or
stockholders as dividends or other forms of profit-sharing in a
business sense.

Limitations upon the time available for completing this report
have precluded detailed analysis of the impact of the St Luke’s
Hospital case upon the labor relations of all non-profit organiza-
tions. However, certain consequences of that court decision are
indicated by the information and materials furnished by knowledge-
able state officials, labor union leaders, and representatives of non-
profit organizations.

Collective Bargaining and Fair Labor Practices Limitations. It
is important to note from the outset that the St. Luke’s Hospital
decision neither outlaws unionization of the employees of non-
profit organizations nor invalidates collective bargaining agree-
ments between such non-profit employers and their employees.
However, the statutory rights of collective bargaining and employee
protection against unfair labor practices, which the Labor Relations
Law extends to employees of “industrial” and “trade” establish-
ments, are available to employees of non-profit organizations only
as a voluntary concession by management.

Thus, labor unions, other employee groups and their representa-
tives may not conduct labor-organizing and other collective bar-
gaining activities upon the premises of a non-profit organization
without management consent. Hence, it is possible that a suf-
ficiently hostile management of a non-profit organization may re-
act to employee demands for union recognition and collective
bargaining by resorting to coercion, punitive discharges and other
unfair employer labor practices outlawed in the instance of enter-
prises which are subject to the Labor Relations Law. Similarly,
employees of non-profit organizations are not subject to restric-

“Exemption” Considerations
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tions in the Labor Relations Law designed to prevent unfair
labor practices by labor unions, including coercion and sit-down
strikes.

The services and facilities of the Labor Relations Commission
may be used to settle a labor dispute involving a non-profit organi-
zation only when both parties to the controversy request such state
assistance. Such services and facilities are furnished at the dis-
cretion of the commission, and not as a matter of statutory re-
quirement. Hence, if no arbitration agreement exists between a
non-profit organization and a professional association or labor
union representing its employees, or if management is unwilling
to recognize such a professional association or labor union or to
negotiate issues, the employees may force a settlement only
by a “slow down”, threat to strike, or an actual strike. Certainly,
poor labor relations on either or both sides increase the danger
of unnecessary strikes. If such strikes endanger the safety of
patients and inmates of a non-profit institution, state seizure of the
institution may become necessary under the Slichter Act (G.L. c.
150B). Fortunately, the latter type of confrontation has been
avoided because of the fear of both management and organized
labor that legislation disadvantageous to both sides might result
if the public becomes antagonized by a strike in a sensitive insti-
tution.

Under these circumstances, much depends upon (1) the per-
sonnel policies and attitudes of the management of the non-profit
organization, and (2) the nature of the employee group and the
attitudes of its leaders.

Voluntary Collective Bargaining by Universities. At least five
large non-profit institutions among the universities of Massa-
chusetts are known to have granted formal recognition voluntarily
to unions of their employees, and have entered into collective
bargaining agreements with those unions at (1) Boston University,
(2) Brandeis University, (3) Harvard University, (4) Massachu-
setts Institute of Technology, and (5) Raddiffe College. The at-
titude of the managements of these five institutions is reflected
in a recent statement by the Massachusetts Institute of Technology
that

It has been the policy and practice of the Institute for many years to
recognize the inherent right of its employees to select representatives of
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their own choosing, and to negotiate in good faith with these representa-
tives. Our agreements with the various unions representing M.I.T. em-
ployees provide the full range of protection normally found in collective
bargaining agreements, including procedures for the settlement of griev-
ances which provide for binding arbitration by a third party as a final step.i

At the request of the management and employee groups of these
five institutions, representation elections were conducted by the
Labor Relations Commission, which also provided certain other
helpful services desired by the parties concerned. In such instances,
non-profit institutions normally file an appropriate legal statement
with the commission to the effect that their voluntary use of
commission services does not constitute a waiver of institutional
exemption from the Labor Relations Law. These institutions have
been willing to bargain collectively with their employees, but they
generally oppose the extension of the Labor Relations Law to non-
profit organizations, on the grounds that their operating circum-
stances differ radically from operations in industry and trade.

Alternative Arrangements by Non-Profit Organizations. Other
non-profit organizations do not recognize or bargain collectively
with their employees. Some non-profit organizations have emu-
lated business, industry and government by establishing salary
classification procedures, and by instituting formal personnel plans
covering such topics as employee compensation, hours of work,
sick leave, vacations and other leaves of absence, insurance, and
grievance procedures. In general, the initiative in these matters
rests with the management of the non-profit organization, which
must compete with other employers in recruiting various types of
necessary personnel. Employee desires may be communicated to
management on an individual personal basis, or through spokes-
men chosen on a departmental, professional or other non-union
basis by means tacitly or formally consented to by management.

Comparative Status of Employee Groups. The effects upon
employees of the exclusion of non-profit organizations from the
coverage of the Labor Relations Law basically depend upon the
degree of competition between non-profit organizations and other
types of employers for professional, technical, skilled and unskilled
employees. The greatest impact of the St. Luke’s Hospital case has
1 Letter by P.A. Stoddard, Vice President for Operations and Personnel,

Massachusetts Institute of Technology, December 10, 1963.
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been upon the larger non-profit organizations with greater num-
bers of employees. Its impact has been considerably smaller or
non-existent for non-profit organizations with few employees or
none at all. The latter group, which constitutes a majority of all
non-profit organizations, compares with the many small “indus-
trial” and “trade” businesses subject to the Labor Relations Law
which function on so intimate and personal a basis that their
few employees prefer direct personal discussions with the “boss”
to formal negotiations through the agency of a labor union.

The denial of Labor Relations Law benefits to employees of
non-profit organizations tends to place such employees in a less
favorable bargaining position, vis-a-vis management, than that
enjoyed by employees of enterprises which are subject to that law.
As a result, the managements of non-profit organizations are gen-
erally in a better position than the management of business en-
terprises to resist employee pressures for increased pay and fringe
benefits, and for improvements of working conditions.

For professional personnel, such as teachers and nurses, for
most technical employees and for many employees in the skilled
trades, the disadvantages of the St. Luke’s Hospital decision have
been offset in varying degree by shortages of qualified employees
which have induced competing non-profit employers to offer in-
creasingly liberal pay and working conditions. In recent years,
professional associations have also assumed certain characteristics
of labor unions by pressing for “economic security” programs for
their members, and have influenced the competition for profes-
sional personnel by setting employment and other standards with
which employers must comply in substantial degree. In other
instances, rather than hire their own specialized personnel, non-
profit organizations have awarded plumbing and similar work to
contractors who must meet prevailing union influenced wage rates.

The group most seriously affected by the loss of Labor Relations
Law coverage is that of the semi-skilled and unskilled workers.
This group is vulnerable to automation, is poorly educated and
transient in character, and has a high rate of turnover. 1 The
1 Conant, James 8., Slums and Suburbs, New York, N. Y., McGraw-Hill Book

Co., Inc. 1961, 195 pp.; U. S. Department of Labor, Manpower Report of the
President and a Report on Manpower Requirements, Resources, Utilization
and Training, Washington, D.C., March 11, 1963, 231 pp,
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existing pool of unemployed unskilled labor therefore particularly
accentuates the fears of employed unskilled workers for their
job security as they see the law of supply and demand operating
to their detriment. And in the absence of statutory provisions
for fair labor practices the bargaining position of this group is
negligible. These conditions, according to the leaders of labor
unions composed largely of semi-skilled and unskilled workers, ex-
plain why such unions have made little headway in organizing the
personnel of non-profit establishments, except in the five important
educational institutions discussed above.

This Chapter contrasts the treatment of non-profit organiza-
tions and their employees with the treatment accorded other types
of employers and employees by various major Massachusetts labor
laws, from the standpoint of the four principal sectional headings:
(1) public employee collective bargaining, (2) strikes and arbitra-
tion, (3) insurance benefits, and (4) minimum wage and other
requirements. Stress is placed on statutory provisions relative to
labor union recognition, collective bargaining and arbitration,
which have special interest for this study. The highlights of less
relevant laws are discussed briefly insofar as non-profit organiza-
tions are concerned. The concluding section of this chapter com-
ments upon general comparative aspects of these state labor law
policies.

Public Employee Collective Bargaining

Civil Service Law
By statute, the advantage of a form of collective bargaining

was afforded to “persons employed under civil service” by the
Commonwealth and local governments through amendments added
to the Civil Service Law in 1946 and 1952.

These amendments supplement each citizen’s constitutional
Right of Free Petition. They forbid interference with the rights
of state and local civil service employees: (1) to petition the
General Court or any member thereof, (2) to appear before leg-

CHAPTER IV. APPLICATION OF OTHER MASSACHUSETTS
LABOR LAWS
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islative committees, and (3) to furnish information to either
branch of the General Court. Further, there may be no inter-
ference with the rights of local civil service employees: (4) to
petition their local government “or any member thereof,” (5) to
appear before any municipal committee, and (6) to furnish in-
formation to their mayor, municipal manager, city council or
aldermen, or board of selectmen. These statutes do not permit
employees to be absent from their posts during working hours
without permission (G.L. c. 31, ss. 46J and 46K).

These rights of civil service personnel constitute an avenue
through which improvements in employee pay, hours and work-
ing conditions may be approached via the petition process and
political action. The Civil Service Law embraces approximately
37.2001 of a total of 41,300 state employees, and 63,000 of an
estimated total of 140,000 local government employees.

Collective bargaining rights have been extended with some
exceptions to state and local government employees, and to em-
ployees of certain public authorities created by the Legislature,
by statutes enacted since World War 11. Thus, a mandatory pro-
vision of the State Labor and Industries Law stipulates that:

Employees of the Commonwealth or any political subdivision thereof
shall have the right to form and join vocational or labor organizations and
to present proposals relative to salaries and other conditions of employment
through representatives of their own choosing. No such employee shall
be discharged or discriminated against because of his exercise of such
right, nor shall any person or group of persons, directly or indirectly, by
intimidation or coercion, compel or attempt to compel any such employee
to join or refrain from joining a vocational or labor organization. This
section shall not be applicable to police officers in the employ of the Com-
monwealth or any political subdivision thereof. Whoever violates any pro-
vision of this section shall be punished by a fine of not more than $2OO.
(G.L. c. 149, s. 178D).

Similarly, a more recent 1960 amendment to the City and Town
Law permits communities to grant collective bargaining rights to
municipal employee unions;

Collective Bargaining Laws

t This figure includes 14,000 institutional employees who are subject to tenure
provisions of the Civil Service Law, but are exempted from certain other
provisions.
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Upon acceptance of this section as hereinafter provided, any city or
town may engage in collective bargaining with labor organizations repre-
senting its employees, except police officers, and may enter into collective
bargaining agreements with such organizations. This section shall take effect
when accepted in a city having a Plan D or Plan E charter by the affirma-
tive vote of a majority of all the members of the city council; in a city not
having such a charter by vote of the city council, subject to the provisions of
the charter of such city; and in a town, by a majority vote at an annual
town meeting. (G.L. c. 40, s. 40.

However, no provision is made by law for the use of Labor Rela-
tions Commission services and facilities by state and local agencies
and their employee organizations.

Five public authorities created by the General Court are author-
ized to bargain collectively with labor organizations representing
their employees and to enter into agreements with such organiza-
tions relative to employee pay, hours, fringe benefits and other
working conditions. These five public authorities in the order of
their creation have been (1) the Metropolitan Transit Authority,
(2) the Massachusetts Turnpike Authority, (3) the Massachusetts
Port Authority, (4) the Massachusetts Parking Authority, and (5)
the Woods Hole, Martha’s Vineyard and Nantucket Steamship
Authority. 1

The “Slichter Law” provides for state intervention to achieve
peaceful settlement of “industrial disputes” which threaten imme-
diate and substantial interruption of (a) hospital and medical serv-
ices, and (b) the “production and distribution” of food, water,
fuel, gas and electric power and light (G.L. c. 1508, effective since
1947).

This statute declares that such services, production and distribu-
tion are “affected with a public interest . .

. (and are) . . . essen-
tial to the public health and safety.” It places “primary responsi-
bility upon the employers and representatives freely designated or
selected by employees” for avoidance of “any interruption” in those
essential activities as a result of a labor dispute. The law further
declares that the adjustment of labor-management differences on

Strikes and Arbitration

Slichter Law re Hospitals and Utilities

1 See Acts of 1947, c. 544, s. 19; 1952, c. 354; 1956, c. 465; 1958, c. 606: 1960 c.
701; 1962, cc. 307 and 760.



1964.] SENATE —No. 744. 47

%

wages, hours and other working conditions “can best be accom-
plished by encouraging collective bargaining” between employers
and employee representatives (G.L. c. 1508, s. 1).

The Slichter Law directs the State Commissioner of Labor and
Industries to notify the Governor of any impending substantial in-
terruption of essential services, production or distribution, attribu-
table to a labor dispute which “has not been settled by collective
bargaining.” After an investigation and hearings by the Governor
and by the Commissioners of Public Safety and of Labor and In-
dustries, he may intervene in the labor dispute by invoking either
or both of the two following settlement procedures.

(1) The Governor may require the employer and “representa-
tives of the employees” to appear before an impartial moderator
appointed by the Governor and to show cause why they should not
submit the dispute to arbitration. The moderator may serve as a
mediator or conciliator in seeking a settlement. If those efforts
fail, the moderator must endeavor to induce both parties to sub-
mit their differences to arbitration. If arbitration is agreed to by
labor and management, the essential service, production or distri-
bution activity continues on the basis of pay rates, hours and em-
ployment conditions in effect prior to the dispute, pending the com-
pletion of arbitration proceedings. Pay rates, hours and working
conditions applicable to this “cooling off” period may be altered
by mutual agreement of the disputing parties. If either or both
parties refuse to arbitrate, the moderator must “without expressing
an opinion on the merits of the dispute” make public his finding
as who is responsible for the failure.

(2) As an alternative settlement procedure, the Governor may
ask the employer and employee representatives to submit their
dispute voluntarily to a three-member emergency board of inquiry
which may propose a settlement of the controversy, after appro-
priate investigation and hearings. Of the three members of this
board, one must be designated by the employer, one must be chosen
by the employee group, and the third (“impartial” public) mem-
ber is selected by the first two or in the event they disagree
by the Governor. The emergency board must report its findings
and recommendations to the Governor within 30 days, unless more
time is permitted by the disputants. Within another ten days that
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settlement must be accepted or rejected. During these proceedings,
the essential service or activity continues on the basis of the old
pay, hours and working conditions, subject to modifications ac-
cepted by the two parties (G.L. c. 1508, s. 3).

If these proceedings fail to settle the labor dispute and a strike
occurs or becomes imminent, the Governor may proclaim an emer-
gency. During that emergency, he may enter into agreements
with either or both disputing parties for continuance of the essen-
tial service, production or distribution activity, subject to regula-
tions promulgated by him with the consent of the Executive Coun-
cil. If necessary, he may in the name of the Commonwealth take
possession of the plant or facility concerned and operate it, through
a state agency or officer designated by him, to the extent required
to safeguard the public health or safety. During this period, the
enterprise must either (a) be operated for the account of its owner,
or (b) be operated for the account of the Commonwealth pursuant
to an agreement awarding “fair and reasonable compensation” to
the owner for the use of his property. Similarly, the law stipulates
that the pay, hours and working conditions effective for employees
of the plant or facility during state operation shall be either (a)
those in effect at the time of the dispute, or (b) those recom-
mended by the emergency board, or (c) those proposed by a six-
member special commission named by the Governor, as he may de-
termine. The latter commission may be set up only if no emergency
board had been created previously; and its membership must in-
clude public, employer and employee representatives (G.L. c. 1508,
ss. 4 and 8).

The Slichter Law makes it unlawful for “any person” to engage
in “concerted activities interfering or threatening to interfere
with the operation” of any plant or facility which is being oper-
ated by the Commonwealth under that statute. Such conduct may
be enjoined or restrained by the Superior Court in a suit by the
Commonwealth. However, in deference to federal constitutional
requirements, the Slichter Law states that nothing in its provisions
“shall be construed as requiring any individual employee to render
labor or service without his consent.” (G.L. c. 1508, ss. 4-5).

The Commonwealth may continue its operation of a state-seized
plant or facility until: (a) labor and the employer report in writing
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to the Governor that they have achieved a settlement of their dif-
ferences and are able to conduct operations without interruption
of essential service, production or distribution; or (b) the Governor
determines that continued state operation is no longer necessary
to safeguard the public health and safety (G.L. c. 1508, s. 4).

While the Slichter Law emphasizes collective bargaining as the
preferred vehicle for resolving labor-management differences, it
contains no provisions relative to collective bargaining procedures,
and appears to assume that such procedures are governed ade-
quately by other statutes. However, the St. Luke’s Hospital de-
cision by the Supreme Judicial Court has exempted non-profit
“hospital and medical service” organizations from coverage by the
Labor Relations Law. Hence, in the event of a threatened or actual
work stoppage by employees of such an organization, the Com-
monwealth faces additional difficulties in respect to (a) determin-
ing who the “freely designated or selected” representatives of em-
ployees are, and (b) inducing management to negotiate with a
labor union which management has refused to recognize.

Labor Disputes Involving Public Authorities
The statutes relative to the Metropolitan Transit Authority

(MTA), the Massachusetts Turnpike Authority, the Massachusetts
Port Authority, the Massachusetts Parking Authority and the
Woods Hole, Martha’s Vineyard and Nantucket Steamship Au-
thority require these five public authorities and their employees
to submit all unresolved grievances and disputes to arbitration,
pursuant to arbitration agreements of existing contracts between
the respective authority and its employees. If no such arbitration
agreement exists, the dispute must be referred to the State Board
of Conciliation and Arbitration “or other board or body having
similar powers and duties” for arbitration. (Acts of 1947, c. 544, s.
19; Acts of 1962, c. 760, s. 1).

In the instance of the last four public authorities named (exclud-
ing the MTA), the decision of the arbitrators is final and binding
upon the disputing parties. The latter four public authorities are
subject also to the Labor Relations Law on a partial basis, with
the stipulation that such coverage shall not be construed “as con-
ferring upon the employees of said authorities the right to strike”
(G.L. c. 150A, ss. 4-8 inclusive; Acts of 1962, c. 760, s. 1).
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The MTA is not subject to the Labor Relations Law. However,
its organic statute permits the Governor to seize and operate MTA
facilities, in order to “safeguard the public health, safety and wel-
fare” whenever authority transit services are interruptedby a work
stoppage, work slowdown or a strike which is in violation of a court
injunction. The operation of MTA transit facilities and lines may
be assigned by the Governor to such state agency or other party as
he may designate. Seizure must be pursuant to a gubernatorial
proclamation of an emergency; and such state operation may not
continue for more than 45 days after that proclamation (Acts of
1962, c. 307).

Collective Bargaining Arbitration Agreements
Another Massachusetts statute provides that a written agree-

ment between “a labor organization or organizations,” as defined
in the Labor Relations Law, and an employer or employers associ-
ation to submit their labor disputes to arbitration, shall be “valid,
enforceable and irrevocable,” except as provided by law or in
equity for the revocation of any contract (G.L. c. 150C, effective
since 1959).

The term “labor organization” is defined by the Labor Relations
Law as:

. . . any organization of any kind, or any agency or employee representa-
tion committee or plan, in which employees participate and which exists for
the purpose, in whole or in part, of dealing with employers concerning
grievances, labor disputes, wages, rates of pay, hours of employment, or
conditions of work (G.L. c. 150A, s. 2, clause 5).

The statute on collective bargaining arbitration agreements con-
tains no exemptions of employers or employee organizations, and
thus applies to such agreements between non-profit organizations
and their employees.

Regulation of Strike Breakers
Massachusetts law permits only those employers directly in-

volved in a labor dispute to import workers from out-of-state to
serve as labor replacements or strike breakers in any establish-
ment in Massachusetts at which a labor dispute exists. In addition,
these excepted employers directly involved in such disputes who
hire such out-of-state labor replacements and strike breakers, must
file certain detailed reports with the State Commissioner of Labor
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and Industries. Moreover, employers may not hire for such pur-
poses any resident or non-resident who has been convicted of a
felony within seven years prior to his employment as a labor re-
placement or strike breaker. (G.L. c. 150D, effective since 1960).

The preceding statute does not apply to (a) educational institu-
tions, (b) the Commonwealth and its political subdivisions, and
(c) “any labor organization other than when acting as an em-
ployer.” (G.L. c. 150D, s. 2).

The Workmen’s Compensation Law, administered by the State
Industrial Accident Board, provides occupational illness, injury
and disability insurance and survivors’ death benefits for state
and local employees, and for employees of any “individual, partner-
ship, association, corporation or other legal entity.” (G.L. c. 152,
effective since 1911).

These statutory occupational insurance requirements are manda-
tory for all employers except: (a) the state’s political subdivisions
which are subject to the law only if they so opt as nearly all
subdivisions have done in such cases —; (b) employers of fewer
than four employees, so long as the latter include no farm help or
workers with hazardous assignments; and (c) certain employers
in special circumstances. The Workmen’s Compensation Law thus
embraces non-profit organizations within its broad sweep, subject
to any of the foregoing applicable exemptions. Employers usually
obtain the necessary insurance policies from private insurers;
occasionally they act as self-insurers where economic circum-
stances permit, as in the instance of some political subdivisions.
(G.L. c. 152, ss. 1-69, et al.).

The Workmen’s CompensationLaw excludes certain types of em-
ployees from its mandatory occupational insurance requirements,
but provides that the employer may at his own option bring his
excluded employees under the law (G.L. c. 152, s. 258). Specifically,
the statute permits such voluntary coverage of employees of “re-
ligious, charitable or educational institutions” other than employees
who are “laborers, workmen and mechanics” (G.L. c. 152, s. 1,
para. 4, clause a).

Workmen’s Compensation

Insurance Benefits



SENATE —No. 744. [Jan.52

I

The Massachusetts Employment Security Law, administered by
the State Division of Employment Security, provides unemploy-
ment insurance for a wide range of employees in the form of “un-
employment compensation benefits” which are financed by means
of a special unemployment compensation tax (“contribution”)
assessed on employers. The amount of such taxes paid by any
individual employer is based on (a) the dollar size of his payroll
for employees subject to the law, and (b) an “experience rating”
formula which raises or lowers his tax rate in accord with the
unemployment record of his insured employees. The statute pro-
vides for the payment of weekly benefits ranging between $lO and
more than $4O, to qualified unemployed workers in the light of
their earnings when last employed, and the number of their de-
pendents. Employees are not required to share the costs of this in-
surance, through premiums or otherwise (G.L. c. 151A, effective
since 1935).

Among all of the states only Massachusetts and Alabama exempt
non-profit organizations and their employees from the application
of the state unemployment insurance statutes, without at the same
time permitting such organizations to participate in that insurance
program on a voluntary basis. 1 The Massachusetts law specifically
exempts the eight following types of non-profit organizations and
their employees; (1) community chests, (2) religious organiza-
tions, (3) charitable funds and foundations, (4) scientific organiza-
tions, (5) organizations engaged in testing for public safety, (6)
literary organizations, (7) educational organizations, and (8)
organizations dedicated to the prevention of cruelty to children
or to animals. However, to qualify for exemption, the non-profit
organization must be entitled to the non-profit income tax exemp-
tion under the federal income tax statutes2 (G.L. c. 151A, s. 6).

The State Division of Employment Security has recommended
that Massachusetts follow the practices of 48 states which permit
non-profit organizations to elect coverage under the unemployment

Unemployment Insurance

1 Mass. Division of Employment Security, Report . . . Relative to the Problem
of the Extension of Coverage to Employees of State and Local Governments
and to Employees of Non-Profit Organizations, House, No. 3150 of 1963. 49
pp., at p. 9.

2 Federal Internal Revenue Code, ss. 401 (a) and 501 (a).
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insurance law, subject to the approval of the state administering
agency.1

In addition to employees of non-profit organizations, the Massa-
chusetts Employment Security Law also excludes federal, state
and local government employees, and employees of foreign govern-
ments.

The State Division of Employment Security maintains a net-
work of free public employment offices which assist persons look-
ing for work, and which also aid employers in finding needed
qualified employees. Non-profit organizations frequently avail
themselves of this state assistance (G.L. c. 23, ss. 9L-9N).

Minimum Wage and Other Requirements

Minimum Wage Standards
The Minimum Fair Wage Law, administered jointly by the State

Minimum Wage Commission and the State Department of Labor
and Industries, establishes a minimum wage of $1.25 per hour
applicable to occupations in industries, trades or business “whether
operated for profit or otherwise,” with certain exceptions (G.L. c.
151, effective since 1912). Those exceptions include, specifically:
(1) professionals, (2) domestics, (3) various categories of agricul-
tural labor, (4) “outside salesmen,” and

work by persons being rehabilitated or trained under rehabilitation
or training programs in charitable, educational or religious institutions, or
work by members of religious orders . .

.” (G.L. c. 151, s. 2).

The statute further establishes the level of overtime pay on a
“time-and-one-half” basis for work in excess of 40 hours per week.
However, it exempts these six types of employers from the man-
date: (1) hospitals, (2) sanatoria, (3) convalescent or nursing
homes, (4) infirmaries, (5) rest homes, (6) non-profit schools
and colleges, and (6) non-profit summer camps. Some 15 other
specific exemptions of particular types of employees, of no im-
mediate interest to this study, are also authorized (G.L. c. 151, s.
1A).

1 Report . . . Relative to the Problem of the Extension of Coverage to Em-
ployees of State and Local Governments and to Employees of Non-Profit
Organizations, House, No. 3150 of 1963, op. cit., pp. 9-10, 36. This proposal
was referred to the Joint Committee on Ways and Means for study during
the 1963-64 recess (Joint Order, House, No. 3488 of 1963).
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The Minimum Fair Wage Law is silent as to the status of (a)
employees of the Commonwealth and its political subdivisions, (b)
federal employees, and (c) employees who are subject to federal
minimum wage statutes. However, it is generally accepted that
governmental employees are exempted because their pay is regu-
lated under other laws. Congress has prempted for federal author-
ity minimum wage regulation of employees of businesses engaged
in interstate commerce; but, by Judicial precedent, states may
apply their own minimum wage requirements to those employees
subject to minima prescribed by the terms of the federal statute.

The application of the minimum wage of $1.25 per hour to em-
ployees of non-profit hospitals has been clouded by contradictory
opinions of two past Attorneys-General. An opinion was given
by the Attorney-General in 1941 to the effect that employment
of a woman or minor by a hospital which is operating on either a
profit or non-profit bases, does not deprive that employee of the
protection of minimum wage laws.1 Six years later, another At-
torney-General ruled that employees of a non-profit hospital are
not included in the definition of “occupations” in the Minimum
Wage Law, and hence are not entitled to its protection.2 The latter
opinion follows an approach comparable to that of the Supreme
Judicial Court in the St. Luke’s Hospital Case.

For more than 30 years the Industrial Homework Law has reg-
ulated the preparation, alteration, repairing and finishing in whole
or in part of materials and articles in a worker’s home for an
employer, exclusive of employment in domestic services. That
statute, administered by the State Department of Labor and In-
dustries, requires employers to obtain state permits to place indus-
trial homework. Similar permits must be acquired by any worker
who wishes to engage in industrial homework. Employers are
forbidden to place industrial homework while their plants are
strike-bound (G.L. c. 149, ss. 143-147H).

By specific statutory provision, these provisions do not apply
to organizations which are “incorporated in the Commonwealth

Industrial Homework

1 Mass. Public Doc. No. 12, Op. Atty.-Gen., July 3, 1941, p. 97.
2 Mass. Public Doc. No. 12, Op. Atty-Gen., October 2, 1947, p. 25.



SENATE —No. 744.1964.] 55

I

for educational or philanthropic purposes,” and persons doing work
for those organizations are excused from obtaining relevant state
permits (G.L. c. 149, s. 147H). The scope of the latter exemption
of “philanthropic” organzations has not been defined fully by the
courts; thus, the possibility exists that this exemption is not avail-
able to all non-profit organizations.

Discrimination Prohibited
Massachusetts laws prohibit discrimination in employment, hous-

ing, the granting of mortgage loans, and in educational oppor-
tunities on account of race, color, national origin, ancestry, reli-
gious creed or except in regard to educational opportunities and
housing age. Complaints arising under these statutes are in-
vestigated, conciliated and adjudicated by the State Commission
Against Discrimination and by the court in the event of a chal-
lenge to the commission’s ruling (G. L. c. 1518, effective since
1946; c. 151C, effective since 1949).

The application of these statutes to non-profit organizations is
limited.

Anti-discrimination requirements affecting employment do not
extend to clubs which are “exclusively social,” or to non-profit fra-
ternal, charitable, educational or religious associations or corpora-
tions. These requirements apply to all other employers, including
the Commonwealth and its political subdivisions, but exclude pri-
vate employers with less than six employees (G.L. c. 1518, s. 1,
para. 5).

The Fair Educational Practices Law applicable to non-profit edu-
cational institutions stipulates that its requirements shall not pre-
vent a “religious or denominational educational institution” from
selecting students exclusively from adherents or members of such
religion or denomination or from giving those adherents preference
in admission to the institution (G.L. c. 151C, s. 1).

Variable State Labor Policies

An examination of the preceding statutory provisions reveals
extensive variations and seeming inconsistencies in state policies
concerning the collective bargaining and related rights of em-
ployees of non-profit organizations, governmental units, and of
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employers in industry and commerce. These variations and seem-
ing inconsistencies may he illustrated by the comparative treat-
ment of hospital employees, for example.

Employees of state, county, district and municipal hospitals
possess a statutory right to organize in unions and to propose im-
provements in their salaries and other working conditions to their
respective employing authorities and legislative bodies. In Boston,
Springfield and other municipalities which have voted to accept the
optional Municipal Employee Collective Bargaining Law, munici-
pal hospital employees may negotiate formal collective bargaining
agreements with their local governments. The statutes give no
comparable power to state employee unions to negotiate such
agreements.

In contrast, employees of non-governmental, non-profit hospitals
in Massachusetts are not accorded equivalent rights to organize
unions, to bargain collectively, and to negotiate agreements, even
though they are engaged in the same kind of employment in in-
stitutions similarly affected with a public interest.

The varying treatment of different employer and employee
groups under Massachusetts labor laws reflects the manner in
which these laws evolved over the years in response to changing
social and economic conditions and to varying group pressures ex-
erted upon the Legislature. Some employee groups have enjoyed
greater success than others in obtaining statutory benefits. And in
other instances, the absence of “equal treatment” of an employee
group results from the legislative decision that fully “equal treat-
ment” of that group is not in the public interest due to special cir-
cumstances surrounding the operations of the employer. Clearly,
the Legislature has recognized hospitals, public utilities, religious
institutions, and governmental units as belonging in this latter
class.

The residual policy question is, then, whether the “unequal treat-
ment” of the employees of any such employer (a) adheres to the
principle of like treatment of persons in like circumstances, and
(b) imposes only those minimum disabilities necessary to protect
the public interest.
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At least 11 legislative attempts have been made since 1947 by
organized labor and by professional associations to cancel the
effects of the St. Luke’s Hospital decision by means of amend-
ments to the Labor Relations Law (G.L. c. 150A). These 11 legis-
lative measures, discussed below, proposed inclusion of non-profit
organizations and their employees within the scope of that statute
on the following four different bases: (a) all such organizations
and employees (five proposals); (b) non-profit “institutions” and
their employees (two proposals); (c) non-religious non-profit agen-
cies and corporations and their employees (two proposals); and
(d) “health care facilities” and their employees, excluding mem-
bers of religious orders (two proposals). Eight of these 11 legisla-
tive proposals were introduced in past years and three await action
by the current 1964 General Court.

Eight Past Legislative Proposals of 19J/7-63
Seven of the eight legislative proposals to extend the Labor Re-

lations Law to non-profit organizations, which were considered by
the General Court between 1947 and the end of the 1963 session,
were defeated due to opposition by hospitals, religious groups and
others. The eighth proposal (House, No. 1241 of 1963) was re-
ferred to the Legislative Research Council for study. In all eight
instances, the General Court followed the recommendations of its
Joint Committee on Labor and Industries which had considered
thesebills.

( 1 ) House, No. 633 of 19J+7, introduced by Rep. Daniel Rudsten
of Boston (by request) on petition of the United Office and Pro-
fessional Workers of America (C.1.0.), proposed the addition to
Section 3 of the Labor Relations Law of the following provision
to extend coverage to all non-profit organizations and their per-
sonnel :

CHAPTER V. “NON-PROFIT” EXTENSION PROPOSALS

Past and Pending Legislative Proposals

The rights under this section and all other rights and privileges under
this chapter shall extend, without limitation, to any person, otherwise
eligible, in the employ of a corporation, or of a community chest, fund or
foundation, so called, organized and operated exclusively for a religious.
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charitable, scientific, literary or educational purpose, or for the purpose of
the prevention of cruelty to children or animals, no part of the net earnings
of which inures to the benefit of any private shareholder or individual.

(2). House, No. 1006 of 19lfB, repeating the text of House, No.
633 above, was introduced by Rep. John J. Toomey of Cambridge
on petition of the United Office and Professional Workers of
America (CIO).

(3). House, No. 796 of 1950, introduced by Rep. C. Gerald
Lucey of Brockton “by request” on the petition of Lawrence E.
Crowley and another, proposed to revise three sections of the Labor
Relations Law by dropping the limiting phrase “industry and
trade”, so as to extend the scope of the law to all employers and
their employees not specifically exempted. Thus, the St. Luke’s
Hospital decision would be reversed completely.

In addition to the above changes, House, No. 796 also proposed a
major liberalization of public policy as stated by the General Court
in Section 1 of the Labor Relations Law. That policy would be ex-
panded broadly by specific invocation of the police power of the
state in support of the general welfare, for the purpose of promot-
ing collective bargaining and labor peace in all enterprises and
employments not specifically exempted by the Labor Relations
Law. To achieve this objective, House, No. 796 proposed the follow-
ing recasting of Section 1 of the Labor Relations Law, in which re-
quested deletions are bracketed, and proposed new language is
shown in italics:

The denial by employers of the right of employees to organize and the
refusal by employers to accept the procedure of collective bargaining lead
to strikes and other forms of [industrial] strife or unrest [which have
the intent or the necessary effect of burdening or obstructing industry and
trade by (a) impairing the efficiency, safety, or operation of the instru-
mentalities of industry and trade; (b) occurring in the current of industry
and trade; (c) materially affecting, restraining or controlling the flow of
raw materials or manufactured or processed goods, or the prices of such
materials or goods; or (d) causing diminution of employment and wages
in such volume as substantially to impair or disrupt the market for such
goods in industry or trade.] and substantially and adversely affect the gen-
eral welfare of the commonwealth by creating variations and instability in
competitive wage rates and working conditions whenever workers are em-
ployed, and by depressing the purchasing power of the latter, thus fa) in-
creasing the disparity between production and consumption, and (b) tend-
ing to produce and aggravate current business depressions.

[The inequality of bargaining power between employees who do not
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possess full freedom of association or actual liberty of contract, and em-
ployers who are organized in the corporate or other forms of ownership
association substantially burdens and affects industry and trade, and tends
to aggravate recurrent business depressions, by depressing wage rates and
the purchasing power of wage earners in industry and by preventing the
stabilization of competitive wage rates and working conditions within and
between industries.]

Experience has proved that protection by law of the right of employees
to organize and bargain collectively [safeguards industry and trade from
injury, impairment or interruption, and promotes the flow of industry and
trade by removing], removes certain recognized sources of [industrial] strife
and unrest, [by encouraging] encourages practices fundamental to the
[friendly] amicable adjustment of [industrial] disputes between employers
and employees arising out of differences as to wages, hours or other
[working] conditions of employment, and [by restoring] tends to restore
equality of bargaining power between employers and employees.

In the interpretation and application of this chapter and otherwise, [lt]

it is hereby declared to be the public policy of the commonwealth to
[eliminate the causes of certain substantial obstructions to the free flow
of industry and trade and to mitigate and eliminate these obstructions
when they have occurred by encouraging] encourage the practice and pro-
cedure of collective bargaining and [by protecting] to protect the exercise
by workers of full freedom of association, self-organization, and designation
of representatives of their own choosing, for the purpose of negotiating the
terms and conditions of their employment or other mutual aid or protec-
tion, free from the interference, restraint or coercion of their employers.

All provisions of this chapter shall be liberally construed for the ac-
complishment of this purpose.

This chapter shall be deemed an exercise of the police power of the com-
monwealth for the protection of the public welfare, prosperity, health and
peace of the people of the commonwealth.

(If). House, No. If56 of 1952 introduced by Rep. Arthur J. Shee-
han of Brockton “by request” on petition of Laurence E. Crowley,
repeated the text of House, No. 796 of 1950, with two minor draft-
ing changes. House, No. 456 was considered by the Joint Com-
mittee on Labor and Industries, which proposed a joint order
authorizing that committee to study this and 33 other bills during
the recess of the General Court (House, No. 2254). This order
was referred to the two Rules Committees by the House of Repre-
sentatives and no further action was taken.

(5). House, No. 660 of 1952, introduced by Rep. (now Sen.)
Mario Umana of Boston on petition of the Massachusetts Federa-
tion of Labor, contained two proposed changes of definitions ap-
pearing in the Section 2 of the Labor Relations Law, thereby ex-
tending its application to “non-profit institutions”.
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First, the definitions of a “person” subject to that statute would
be broadened by the addition of the italicized words indicated be-
low:

The term “person” includes one or more individuals, partnerships, asso-
ciations, corporations, legal representatives, trustees, trustees in bankruptcy,
or receivers and including non-profit institutions.

Secondly, House, No. 660 proposed addition of the following new
definition intended to embrace non-profit institutions within the
scope of “industry and trade”:

(a) The term “trade and industry” when used throughout this chapter
shall include all employers, including but not limited to non-profit insti-
tutions and public charitable institutions as well as employers connected
with “industry or trade” as those terms are commonly used, but shall not
include the commonwealth or political subdivision thereof, or any labor
organization (other than when acting as an employer), or any one acting

the capacity of officer or agent of such labor organization.

It is not clear whether House, No. 660 would have included non-
profit organizations which are not “institutions” within its scope.

(6). House, No. lift 9 of 1953, introduced by Rep. Louis H.
Glaser of Malden on petition of the Massachusetts Federation of
Labor, resubmitted that part of House, No. 660 of 1952, redefining
the words “trade and industry”, but omitted the proposed redefini-
tion of “person”.

(7). House, No. 930 of 1960, introduced by Rep. Charles L. Pa-
trone on petition of himself and of the Massachusetts State Labor
Council AFL-CIO, proposed legislation to extend the rights of the
Massachusetts Labor Relations Act to non-profit institutions. It
contained no exceptions of any class of such institution.

House, No. 930 proposed this addition to the public policy state-
ment in Section 1 of the Labor Relations Law:

It is also declared to be the policy of the Commonwealth to promote
collective bargaining between employers (whether they be charitable or edu-
cational or industrial) and the designated representatives of the employ-
ees’ own choosing and to protect the right of employees or organize and
bargain collectively.

Further, House, No. 930 proposed to change the definition of
“employer” in Section 2 of the Labor Relations Law by adding the
italicized words indicated below:

The term “employer” includes any person acting in the interest of an
employer, directly or indirectly, including any charitable or educational
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agency or corporation but shall not include the commonwealth or political
subdivision thereof, or any labor organization (other than one acting as
an employer), or any one acting in the capacity of officer or agent of such
labor organization.

(8). House, No. 1241 of 1963, introduced by Rep. John J. Navin
of Marlborough on petition of the Building Service Employees’
Inter-National Union, Local 254 (AFL-CIO) proposed two amend-
ments to the Labor Relations Law which were designed to extend
the Massachusetts Labor Relations Act to non-profit institutions
other than religious institutions.

The first amendment would add this new paragraph to Section
1 of the Labor Relations Law which spells out the basic public
policy of the statute:

It is further declared to be the policy of the Commonwealth to promote
collective bargaining between employers (whether they he charitable or
educational or industrial, but specifically excluding religious) and the desig-
nated representatives of the employees’ own choosing and to protect the
rights of employees to organize and bargain collectively.
The second amendment proposed the following revision of

definition of the term “employer” in Section 2 of the Labor Re-
lations Law by inserting the italicized words;

The term “employer” includes any person acting in the interest of an
employer directly or indirectly, including any charitable or education
agency or corporation, but shall not include the commonwealth or any
political subdivision thereof, or any religious agency or corporation, or any
labor organization (other than when acting as an employer), or any one
acting in the capacity of officer or agent of such labor organization

The sponsors of House, No. 1241 explain that this bill had as its
principal objective the partial reversal of the St. Luke’s Hospital
decision, by making the machinery of the Labor Relations Law
available to employees of non-religious non-profit organizations.
This proposal would allow representation elections to be conducted
by the Labor Relations Commission on employee petition, and
would permit these employees and their employers to utilize other
services of the commission as a matter of statutory right. Unfair
labor practices by either side to a controversy involving these
non-profit organizations would be outlawed.
Three Pending Legislative Proposals of 1964

At the time of writing this report, the three legislative proposals
summarized below again awaited the consideration of the Joint
Committee on Labor and Industries of the General Court.
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House, No. 964 of 1964■ At its state convention in Springfield
in October 1963, the Massachusetts State Labor Council, AFL-CIO,
unanimously adopted a resolution calling for coverage of non-re-
ligious non-profit organizations and their employees under the
Labor Relations Law. Subsequently, Rep. Frank F. Lemos of New
Bedford filed the measure, House, No. 964 of 1964, on petition of
that labor organization. This bill duplicates House, No. 1241 of
1963 with only very minor drafting changes.

Senate, No. 212 and Home, No. 2906 of 1964- These two identical
bills, filed respectively by Senator James W. Hennigan of Suffolk
and Rep. Martin H. Walsh of Gardner, embody a proposal of the
Massachusetts Nurses Association (MNA) to extend the coverage
of the Labor Relations Law to health care facilities and their em-
ployees. Such facilities would be covered whether they are profit-
making, non-profit, religious, or governmental establishments; and
only those employees personnel who are members of religious or-
ders would be excluded from application of the statute. For ease
of understanding, these two bills will be referred to collectively be-
low as the “MNA Proposal”.

The bill containing the MNA Proposal consists of 11 sections,
ten of which amend various parts of the Labor Relations Law. The
latter statute would then contain the following enlarged policy
statement relative to collective bargaining by nurse employees:

It is further declared to he the policy of the commonwealth, in the
interests of preserving the continuity and improving the quality of health
care within the commonwealth: (a) to promote collective bargaining be-
tween health care facilities and their nurse employees (except members
of religious orders), irrespective of whether or not any such facility is
operated for profit or as a public charity; (b) to protect the right of nurse
employees of health care facilities, (except members of religious orders),
to organize and select collective bargaining representatives of their own
choosing; (c) to prevent lockouts, strikes, slow-downs or withholding of
goods and services in health care facilities; and (d) to provide for arbitra-
tion of disputes or grievances arising between health care facilities and
their nurse employees if they cannot be adjusted through collective bargain-
ing. (MNA Proposal, s. 1, amending G. L. c. 150A, s. 1).

The term “health care facility” is defined in the proposal as any
owner or operator of: (a) a general, mental chronic disease, tuber-
culosis or other type of hospital, clinic or infirmary; (b) a visiting
nurses association; (c) a “public health agency”; and (d) “any



SENATE —No. 744.1964.] 63

related facility such as a laboratory, and outpatient department,
a nurses’ home or a training facility”. That term would include
charitable and non-charitable, governmental and non-governmental
health care facilities. And “nurse employee” is defined as any
registered nurse or licensed practical nurse employed by such facil-
ities, except members of religious orders. (MNA Proposal, ss.
2-4, amending G.L. c. 150A, s. 2).

The MNA Proposal states that it shall be an unfair labor practice
for any health care facility to threaten, to attempt or to cause
any lockout of any of its nurse employees. Similarly, the term
“unfair labor practice” is also to mean the effort of any nurse em-
ployee, and representative of such employee, or “any other person”
to engage in, induce or encourage “any strike, work stoppage, slow-
down or withholding of customary goods and services by such em-
ployees or other persons at such health care facility.” (MNA Pro-
posal, s. 5, adding new s. 4C to G.L. c. 150A).

Although the MNA proposal denies nurse employees the right to
strike, it provides for compulsory arbitration of grievances and
disputes between health care facilities and those employees
whenever (a) collective bargaining fails to produce a set-
tlement, (b) there is no collective bargaining agreement
in force between the parties, or (c) there is such an agreement
but it does not contain arbitration provisions. Should such cir-
cumstances arise, the MNA Proposal would require the dispute
to be referred to the Superior Court for arbitration according to
procedures spelled out in Chapter 150 C of the General Laws. (MNA
Proposal, s. 10, adding new s. 9A to G. L. c. 150A).

Chapter 150 C stipulates that disputes referred under its provi-
sions shall be arbitrated, under Superior Court supervision, either
(a) by arbitrators selected pursuant to the terms of any arbitration
agreement existing between labor and management, or (b) by a
single arbitrator named by the court. In the latter instance, the
court must nominate a list of five experienced labor arbitrators,

J from which each party may delete two names, thus leaving a single
arbitrator. The arbitrator or arbitrators then conduct hearings
and an investigation as the basis of his or their arbitration award.
If that award is unacceptable to either side, the aggrieved party
may appeal to the Superior Court which may issue a decree con-
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firming, modifying or correcting the award, or recommit the
issues to the arbitrator or arbitrators for further consideration.
The costs of these arbitration proceedings are assessed upon the
disputing parties, in the amounts determined by the Superior Court.
The decisions of the Superior Court may be appealed to the Su-
preme Judicial Court.

The remaining five sections of the MNA Proposal include (a)
four sections that revise other Labor Relations Lav/ provisions so
as to adjust for the above substantive changes, and (b) a fifth
concluding section proposing December 31, 1964 as the effective
date of the recommended law.

The following text summarizes very briefly the oral and writ-
ten statements received by Bureau staff from the proponents and
opponents of proposals to extend the coverage of the Labor Rela-
tions Law to non-profit organizations and their employees. Par-
ticularly in view of time limitations on the preparation of this
report, that summary presents only the bare bones of a debate
which has been carried on for 18 years. In such a presentation,
the amount of verbiage required to summarize proponent and op-
ponent viewpoints should not be taken as a measure of their
merits, or construed as value-judgments by the Research Bureau.

Legislative Intent
Tire proponents of extending the Labor Relations Law to in-

clude non-profit organizations emphasize that the General Court
decided on the specific organizations and employees which
it intended to exempt after full legislative consideration and de-
bate. They argue that the judicial addition of non-profit organiza-
tions in the St. Luke’s Hospital case to that list of exemptions was
based on too narrow a construction of the statutory phrase
“industry and trade”, and should be modified by legislative action
alone.

In response, the opponents stress that the Labor Relations Law
was designed to prevent strikes and promote labor practices in
“industry and trade”, as witness the frequency with which the
latter terms occur in that statute. In line with the St. Luke’s Hos-
pital case decision they deny that non-profit organizations were

Arguments For and Against Extension
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considered as either “industry” or “trade” when the law was en-
acted, and point to repeated refusals of subsequent General Courts
to reverse that interpretation in the St. Luke’s Hospital case.

Bights of Workers
Proponents of legislation to place non-profit organizations under

the Labor Relations Law argue that their exclusion by the St.
Luke’s Hospital decision imposes both legal and economic “second
class citizenship” on the employees of non-profit organizations by
denying them collective bargaining rights and protection against
unfair labor practices. Hence their unionization efforts to protect
their interests are retarded. Moreover their civil rights become in-
volved in that underprivileged racial minority groups are a large
segment of the unskilled labor force employed by hospitals and
other non-profit organizations.

In rebuttal, opponents argue that alleged “unequal” treatment
of employees of non-profit organizations is fully consistent with
federal and state practices in other areas of employment especially
affected with a public interest. They stress that a hospital, for
example, is a public institution engaged in providing essential
“life or death” services which society must not allow to be inter-
rupted by slowdowns, picketing, or strikes. Even more than in
the case of ordinary public utilities, normal state labor policy
must be subordinated to urgent public need for proper care of
sick people. This view is supported in the following statement by
an official of Boston University, despite the collective bargaining
agreement of that institution with its employees;

We feel that the Supreme Judicial Court of the Commonwealth in deciding
that certain charities are not ‘industry and trade’ and therefore not subject
to state labor regulation law made a well-reasoned decision which is as
valid today as it was in 1946. Working conditions, economic security, opera-
tion problems and many other aspects of the operation of charitable organiza-
tions are quite different from those of industry and trade. We, therefore,
do not believe that a law designed specifically for problems found in in-
dustry and trade would be appropriate for our institution.!

Strikes
Proponents of extending the Labor Relations Law to non-profit

organizations assert that by denying non-profit employees access
1 Letter by Kurt M. Hertzfield, Vice President for Administrative Affairs,

Boston University, December 18, 1963
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to the machinery of arbitration and other methods of settling
disputes, employee frustration and resentment builds up, with a
resulting deterioration of labor-management relations. Such a
condition is said to have produced a crippling 46-day strike, with
violence, at seven hospitals in New York City in 1959. These
proponents believe that collective bargaining would prevent dis-
putes at hospitals from reaching this explosive stage. Furthermore,
they point to the provisions for state intervention under the Slichter
Law in hospital strikes on the basis of state negotiation with
management and with the “freely designated representatives” of
employees.

Opponents have little faith that extension of the Labor Rela-
tions Law would reduce the strike danger. In contrast, they hold
that this statute increases the power of organized labor and hence
labor unions would constantly increase their demands relative to
pay and working conditions and would go on strike if the
management of non-profit hospitals resists those demands. Ac-
cordingly, these opponents fear the increased hazard of strikes
menacing the lives and safety of their patients.

These opponents point out that hospital officials work out in-
formal procedures to settle grievances. They object to formal labor-
management relationships involving one or more labor unions with
statewide or nationwide connections, and fear a resultant scant
regard to the limited financial basis of non-profit institutions and
the public interest.
Compulsory Arbitration

Proponents of the extension of the Labor Relations Law here
under discussion include the organized nurses. The Massa-
chusetts Nurses Association (MNA) would outlaw the right
to strike as an unfair labor practice of nurses employed by govern-
mental, non-profit and other medical care facilities; Instead, their
disputes could be settled under statutory provisions for compulsory
arbitration. The MNA believes that strikes by nurses have no place
in facilities for the care of expectant mothers, the ill and the in-
jured, and would be an abdication of a professional obligation to
theirpatients and the public welfare.

Other authorities express similar views relative to hospital per-
sonnel generally and to employees of non-profit institutions which
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care for the aged, the handicapped, and juveniles. Here again it
is contended that collective bargaining is possible without the right
to strike, if proper arbitration procedures are substituted. Some
of these proponents suggest that the costs of such compulsory
arbitration should be paid by the state since this arbitration is
required in the public interest.

Labor leaders in particular denounce such compulsory arbitra-
tion as “slavery.” Reportedly, hospital administrators also oppose
compulsory arbitration because “passive sabotage” and slowdowns

j|may still occur to harass management into capitulation to union
demands.
Improved Personnel and Service

Proponents of labor law extension believe that resultant higher
pay and better working conditions will attract better personnel to
non-profit organizations. On this score the Massachusetts Nurses
Association argues that improvements in nurse compensation and
working conditions, through collective bargaining, will improve
the recruitment of nurse trainees and thus relieve the present
shortage of registered nurses.

Economic Status of Workers
Proponents of extending the Labor Relation Law to non-profit

organizations declare that the average wages of hospital employees
are lower than those paid employees for the same type of work
by business. For example, male janitors and porters receive $1.43
per hour in hospitals as against $1.84 per hour in business; main-
tenance electricians $2.50 vs. $3.05; nurses $B7 for a 40 hour
hospital week vs. $9B for a 39 hour business week, and stationary
engineers $2.49 vs. $2.93 per hour. 1

Opponents of proposed application of the Labor Relations Law
to hospitals state that hospital employees do not suffer economi-
cally by reason of their present statutory exclusion. They stress
that these institutions must compete with manufacturing and
business concerns for professional, technical and clerical person-
nel, and that unskilled labor is subject to the State Minimum Wage
1 Bureau of Labor Statistics, U. S. Department of Labor, Earnings and Sup-
,plementary Benefits in Hospitals, Boston, Mass., October 1963, 14 pp.;

Occupational Wage Survey Boston, Massachusetts. Preliminary Report.
October 1963, 5 pp.
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Law. Hospital administrators further report that in addition to
retirement and fringe benefits their employees also receive gratis
or at nominal costs (a) medical care and hospitalization; (b)
meals, and (c) laundry.

In connection with the legislative proposals to apply the Labor
Relations Law to professional associations, the Massachusetts
Nurses Association (MNA) claims major differences between labor
unions and such associations. These differences raise a policy
question in case the Labor Relations Law is given broadened cov-
erage involving professional people.

The MNA considers that a labor union is basically an organiza-
tion of salary and wage earners whose primary objective is the im-
provement of pay and working conditions of its membership. It
may include skilled or unskilled workers, or only workers engaged
in a particular craft or trade.

In contrast, the MNA stresses that a professional association
has multiple objectives and is composed of members who must
belong to the same profession and whose right to practice often
is granted by society through governmental examination and
licensure. Professional associations claim as their primary pur-
poses: (a) the maintenance of professional standards and ethics
in the interest of the profession and the public through education,
research and self-regulation; and (b) improvement of the “eco-
nomic security” of its members. Professional associations assert
that their members are characterized by a “degree of altruism
which society does not expect from other working groups.”

On the other hand labor union officials are inclined to regard
efforts to draw such distinctions between professional associations
and labor unions as a superficial exercise in semantics. They deny
any lack of interest by labor unions in work standards, including
those of professional employees, and point out unions whose mem-
bers include professional and other trained persons who require
licenses to practice their professions, vocations and crafts.

Both proponents and opponents agree that the extension of
Labor Relations Law coverage to non-profit organizations and

Comparative Status of Professional and Labor Organizations

Cost Aspects of Proposed “Non-Profit” Extension
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their employees will lead, ultimately, to increased personnel costs
for those organizations as collective bargaining agreements im-
prove employee pay, fringe benefits and working conditions. The
scope of these cost increases will vary according to the size of the
non-profit organization, the number of personnel, and the nature
of the non-profit operation. The greatest effect will be upon edu-
cational institutions, hospitals and the other larger non-profit
employers. To some extent, non-profit organizations without col-
lective bargaining agreements will be influenced by the employee

|pay and fringe benefits of competing non-profit institutions which
do have such agreements. In addition collective bargaining will
also entail some costs for non-profit organizations, such as legal
fees for contract negotiations, book-keeping expenses, and the like.

Of significance is the effect of cost increases to hospitals and
other care facilities due to collective bargaining. It is generally
accepted that resulting increases of hospital and other care fa-
cility costs will be reflected (a) by higher charges to patients, and,
in some instances, (b) by curtailments of certain hospital services,
the costs of which cannot be met with limited hospital financial
resources. Furthermore, these increased hospital charges will
have to be met by the Commonwealth and its political subdivisions
which use non-profit hospital facilities for the care of welfare,
veteran and other public patients.

Officials of the Labor Relations Commission anticipate no large
increase in the administrative costs of that agency if the Labor
Relations Law is extended to non-profit organizations.

Jurisdictions With Labor Relations Laws
Of the 50 states and one territory covered by this study, fifteen

jurisdictions including Massachusetts have a labor relations
law (Colo., Conn., Ha., Kans., Mass., Mich., Minn., N. Y., N. D.,

f Ore., Pa., P.R., R. 1., Utah, and Wise.). Five of these jurisdictions
also make special provision for the labor relations of health care
facilities (Mich., Minn., N.Y., Ore., and Wise.).
Colorado

Colorado has a labor relations statute which is administered by

CHAPTER VI. PRACTICES OF OTHER JURISDICTIONS
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the State’s Industrial Relations Commission. This statute does
not exempt charitable, religious, educational or other non-profit
organizations specifically. However, Colorado’s courts have ruled
in a decision similar in substance and name to the St. Luke’s Hos-
pital opinion of the Massachusetts Supreme Judicial Court that
“charitable private hospitals” are not employers within the mean-
ing of the Colorado statute, and are therefore under no obligation
to bargain collectively with their employees. 1

Connecticut
Connecticut’s labor relations law is administered by the State’s

Board of Labor Relations and resembles the federal Taft-Hartley
Act. Its provisions specifically exclude “any charitable, educational
or religious agency or corporation” from the definition of “em-
ployers” subject to the labor relations law (Conn. Stats, s. 31-101).
Connecticut courts apply federal judicial criteria in interpreting
this non-profit organization exemption.2

Connecticut statutes permit the State Board of Mediation and
Arbitration to offer its services to non-profit organizations in the
event of labor difficulties, and these services have been so utilized
from timeto time.

The Michigan Labor Mediation Act, administered by the State
Labor Mediation Board, guarantees to employees their right to
organize and to bargain collectively, and extends special treatment
to hospitals and public utilities. This Michigan labor relations law
contains provisions similar to those of the Massachusetts Slichter
Act, which obliges hospitals and their employees to submit their
unsettled labor disputes to a special arbitration commission, and
forbids lockouts or work stoppages during the mediation and arbi-
tration proceedings. The Michigan statute prescribes these five steps
for the settlement of hospital and public utility labor disputes:

Michigan 3

1 St. Luke’s Hospital v. Industrial Commission, 349 P. 2d. 995 (1960).

2 Mastco Bus Lines, Inc. v. State Board of Labor Relations, 17 Conn. Sup.
286 (1951); Bisagno v. State Board of Labor Relations, 22 Conn. Sup.
133 (1960). See 29 U.S.C.A. 141 et seq.

3 Source: Hepton, Estelle, Battle for the Hospitals: A Study of Unionization
in Non-Profit Hospitals, Ithaca, N.Y., N.Y. State School of Indus-
trial and Labor Relations, Bulletin 49, March 1963, 68pp. At pp. 9-10.
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(1) The State Labor Mediation Board must be notified of the
dispute.

(2) The board must then investigate the controversy to deter-
mine whether the parties have been bargaining collectively.
It may recommend arbitration if a settlement by collective
bargaining, conciliation and mediation appears unlikely.

(3) If the dispute has not been resolved within 30 days, it is
certified to the Governor who must submit it to a special
arbitration commission.

(4) The arbitration commission must hold public and private
hearings and report its findings and recommendations within
30 days to the Governor. This report must be made public.
However, the recommendations contained therein are not
binding upon the parties.

(5) If disagreement persists, the disputants must resume collec-
tive bargaining for at least 10 days, with the assistance of
the State Labor Mediation Board.

The Michigan law further imposes upon parties to a labor dispute
in a hospital or public utility an obligation to bargain collectively
“at all times.” (Act. No. 176 of 1939, ss. 13a-13g, as amended).

The courts have declared that employee rights to organize and
to bargain collectively under this statute are not conditioned upon
the employer’s recognition of the union, and hence hospitals have
a legal duty to bargain collectively.1

Minnesota
Minnesota has a labor relations law which does not specifically

include non-profit organizations and their employees within its
scope. However, a court decision of 1940 declared that hospitals
were subject to that statute, on the grounds that when certain ex-
emptions are specified in a law by the Legislature there is no
basis for assuming any other exemptions.2

Because of its concern over hospital strikes, the Minnesota Legis-
lature supplemented the above law with the special Charitable

| Hospitals Act of 1947 which forbids strikes and lockouts at hos-
pitals, and provides for compulsory arbitration of questions involv-
1 Local ISM, AFSC & ME, Council 77, AFL-CIO v. Oakwood Hospital, 50

LRRM 2751 (1962).

2 Northwestern Hospital of Minneapolis, Minnesota v. Public Building Service
Employees Union, 7 LRRM 734 (1940).
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ing “maximum hours of work and minimum hourly wage rates”
which are not settled by collective bargaining. Such arbitration is
entrusted to a three-member arbitration tribunal which consists
of one employer appointee, one labor appointee, and an appointee
designated by the first two appointee (or by the Governor if they
fail to agree). The decision of the arbitration tribunal is “final and
binding upon the parties” to the dispute. (Minn. State. Ann., ss.
179.35-179.39).

The Minnesota Supreme Court has construed broadly the statu-
tory terms “maximum hours of work and minimum hourly wage
rates,” to include all disputes relative to working hours and days,
employee compensation and fringe benefits. 1

The State of New York has a general labor relations statute,
administered by the State Labor Relations Board, which applies
to all employers except (1) governments, (2) enterprises subject
to federal labor relations laws, and (3) “any charitable, educational
or religious association or corporation, no part of the net earnings
of which inures to the benefit of any private shareholder or in-
dividual” (N.Y. Labor Law, Art. 20, ss. 700-716). In a series of
decisions commencing in 1938, the New York courts have ruled
that this latter exemption from the statute included non-profit
nospitals. 2

In 1959, New York City was gripped by a violent 46-day strike
of employees at seven hospitals over demands for union organiza-
tion, union recognition, wages, working hours, and grievance pro-
cedures. The labor unions defied court injunctions against their
strike, which continued until settled through intercession by the
Mayor of New York and others. Meanwhile, the hospitals continued
to function with the assistance of numerous volunteer workers.

As a result of this experience, the 1963 New York Legislature
enacted a statute establishing collective bargaining at non-profit
medical care facilities in cities having a population of one million or
more. This 1963 statute amended the general labor relations law,
out is in effect a special law applying only to New York City (Laws

New York

1 Fairview Hospital Assoc, v. Public Building Service and Hospital Employees
Union, Local No. 113, 241 Minn. 523 (1954).

2 Jewish Hospital of Brooklyn v. John Doe, 252 App. Div. 581 (1938).
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of 1963, c. 515). It regulates collective bargaining in all non-profit
hospitals and residential care facilities in New York City which
are organized “for the medical diagnosis, treatment and care of
illness, disease, injury, infirmity or deformity and which are main-
tained and operated by an association or corporation, no part of
the net earnings of which inures to the benefit of any private share-
holder or individual.” All employees of such facilities are subject
to this law except (1) members of religious orders, (2) working
inmates or patients, and (3) volunteer workers. Governmental hos-
pitals and their personnel are exempted from the statute.

Collective bargaining rights and other advantages of the gen-
eral labor relations law are extended to employees of non-profit hos-
pitals and residential care facilities in New York City. However,
lockouts and strikes are prohibited at such institutions, and the
courts retain power to enjoin them.

The 1963 law establishes mediation, fact-finding and binding ar-
bitration to resolve disputes which continue after the parties have
exhausted customary collective bargaining procedures. If the col-
lective bargaining contract between any hospitals and union fails
to provide an arbitration procedure, the law directs the State Board
of Mediation to prescribe a mandatory arbitration procedure. The
resultant arbitration award may be appealed to the Supreme Court,
which may confirm or alter its provisions.

The general labor relations law was further amended by the
1963 New York Legislature to exempt from its requirements all
non-profit hospitals and residential care centers located outside
New York City (Laws of 1963, c. 515, s. 4).

North Dakota

The North Dakota Labor-Management Relations Act, adminis-
tered by the Commissioner of Agriculture and Labor, spe-
cifically exempts from its requirements “any corporation or asso-
ciation operating a hospital, if no part of the net earnings inures
to the benefit of any private shareholder or individual” (N.D.
stats., c. 34-12, s. 1). However, another North Dakota statute as-
sures to every employee his right to “association and organization
with his fellow employees and designation of representatives of his
own choosing” (N.D. Stats., c. 34-09, s. 1).
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Oregon has both a general labor relations law and a health care
facilities labor relations law. The former is administered by the
State Labor-Management Relations Board, and the latter by the
State Commissioner of Labor.

The general labor relations law applies to employers other than
(1) governments and their instrumentalities, (2) firms subject to
federal labor relations jurisdiction, and (3) labor unions not acting
as employers. It is silent as to the status of non-profit organizations
and their employees. Benefits of their law are also extended to pro-
fessional employees, who are given certain special rights rela-
tive to their inclusion in collective bargaining units (Laws of 1961,
c. 690).

The special labor relations law relative to health care facilities
grants collective bargaining rights to licensed professional and prac-
tical nurses employed by hospitals, nursing homes and similar
facilities. However, such rights are not extended to nurses who
(1) are members of religious orders, or (2) are employed in health
care facilities which are subject to the civil service laws. The
statute enumerates unfair labor practices by nurses and health
care facilities, including in that enumeration: (1) strikes and work
stoppages by nurses or their representatives; (2) lockouts by health
care facilities; and (3) refusal of either side to meet and bargain in
good faith. Nurses in any health care facility may organize in a
“bargaining unit,” subsequent to a representation election held by
the State Labor Commissioner on petition by 30% of their number.
Such a bargaining unit may include non-nurses only if this is
approved by a majority of the nurse members.

If a nurse organization and a health care facility management
cannot settle a dispute through collective bargaining, they must
submit their differences to the State Labor Conciliator for media-
tion. Should such mediation prove fruitless within ten days of effort,
the dispute must be referred to the State Labor Commissioner. The
latter official must investigate the dispute, hold hearings, and
report his findings of fact to both parties. The statute is silent as
to subsequent steps, if the parties still have reached no settlement
(Laws of 1961, c. 720).

Oregon
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Pennsylvania
The labor relations law of Pennsylvania, administered by the

State Labor Relations Board, has been construed by the courts of
that state as applying only to employers and employees “engaged
in industrial pursuits.” Hence hospitals and educational institutions
have been declared by the courts to be exempt from the statute, on
the grounds that they are not industrial. The courts have stated
that it is up to the Legislature to amend the labor relations laws
if that body desires inclusion of charitable institutions.1 In 1963,
jpjuch amendments failed in the Legislature.
Rhode Island

Like New York, Rhode Island has a labor relations law which
contains a specific exemption of “charitable, educational or reli-
gious associations and corporations” (Gen. Laws, 28-7-45).

The Labor Relations Board and other authorities of that state
have generally considered non-profit hospitals to be “charitable”
organizations within the meaning of that statute, with the net
result that employees of such hospitals and similar non-profit insti-
tutions cannot avail themselves of the law.2

Utah
The labor relations law of Utah, administered by that state’s

Industrial Commission, specifically exempts “any corporation or
association operating a hospital, if no part of the net earnings
inures to the benefit of any private shareholder or individual.” The
law is silent as to the status of other non-profit organizations. The
Industrial Commission reports that the hospital exemption—

eliminates the employer from all responsibility as an employer
in the area of collective bargaining. The right to representation is denied
to the employees and the employer is not subject to unfair labor practices.
In effect this has destroyed collective bargaining in hospitals.3

Wisconsin
The Wisconsin Employment Peace Act, administered by the State

1 Western Pennsylvania Hospital v. Lichliter, 340 Pa. 382 (1941); Salvation
Army Case, 349 Pa. 105 (1943); Washington and Jefferson College v. Clif-
ford, 55 Dauph. 182 (1944); Pennsylvania Labor Relations Board v. Mid-
Valley Hospital Assoc., 385 Pa. 344 (1956).

2 Letter by V.P. Colavecchio, Technical Advisor, Division of Labor Relations,
R.I. Department of Labor, November 4, 1963.

3 Letter by R. J. Shaughnessy, Attorney, Utah Industrial Commission, Decem-
ber 3, 1963.
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Employment Relations Board, is a general labor relations law
which like the Massachusetts statute contains no specific exemption
of non-profit organizations (Wise. Stats., c. 111, subchapt. 1).

In a 1942 case, the Wisconsin Supreme Court rejected arguments
that the statute applied only to profit-making industrial enterprises,
and ruled instead that there is nothing in the statute indicating
legislative intent to exempt charitable organizations. The court
placed emphasis upon the title of the statute, and went on to ask—

... Is there any reason to suppose that the legislature intended that
kitchen help, for example, who worked in a hotel or restaurant
have the right to organize and seek better wages and conditions of worm
. . . while those doing similar work in a hospital should be barred from
seeking similar objects through the mechanisms provided by the state?
Problems arise between employers and employees in charitable institutions
as well as in industry and there is a similar need in each for methods of
arriving at a peaceful settlement of differences . . .1

Hawaii, Kansas and Puerto Rico
The three jurisdictions of Hawaii, Kansas and Puerto Rico are

alike in that each has a labor relations law which contains no pro-
vision specifically including or excluding non-profit organizations.
In all three instances, the courts have not ruled upon the applica-
bility of the labor relations statutes to such organizations.

The Puerto Rican Department of Labor considers non-profit or-
ganizations to be within the scope of that Commonwealth’s labor
relations statutes (Act. No. 130of 1945) ?

Jurisdictions Without Labor Relations Laws
There remain 35 states which have no general labor relations

laws. However, the general labor laws of 18 of these 35 states
contain a “public policy” provision to the effect that employees
have full freedom of association and self-organization (Ala., Calif.,
Fla., Ida., Ind., lowa, La., Me., Md., Mo., Nebr., Nev., N.J., Ohio,
Okla., Tex., Wash., and Wyo.); in some instances, this freedom is
forbidden to public employees.

In 24 of the 51 jurisdictions subject to this study provision has’
1 Wise. Employment Relations Board v. Evangelicial Deaconess Society of

Wisconsin, 11 LRRM 791 (1942).

Letter by Frank Zorilla, Secretary of Labor of Puerto Rico, December 2,
1963.

Public Employee Collective Bargaining



1964.] SENATE —No. 744. 77

been made by state or local action, or both, for extension of limited
collective bargaining rights to public employees, including the per-
sonnel of welfare, health and educational agencies (Alaska, Ariz.,
Ark., Calif., Colo., Conn., Fla., 111., Ind., La., Me., Mass., Minn.,
N.H., N.J., N.Y., N.D., Ohio, Ore., Pa., R. 1., Utah, Wash., and
Wise.). Most of the fifteen jurisdictions having labor relations laws
for non-governmental personnel fall in this category (Colo., Conn.,
Mass., Minn., N.Y., N.D., Ore., Pa., R. 1., Utah and Wise.).

Of the 24 such states with limited public employee collective
bargaining, nine extend such rights to state and local employees
generally. Eight of these nine states do this by statute (Alaska,
Calif., Fla., Mass., Minn., N.J., N.D., and Ore.). In the two re-
maining states, collective bargaining has been authorized for public
employees by court decision (Ark. and N.Y.).

In five of the 24 states with public employee collective bar-
gaining, such bargaining rights have been extended to state em-
ployees generally, without similar extension to local employees.
Three of the five states have acted by statute (111., R.I. and Wash.),
while bargaining rights have been extended in two other states by
executive order of the governor (N.Y. and Pa.).

Another three of this group of 24 states reportedly have provided
collective bargaining advantages to employees of certain state agen-
cies, but not others, by voluntary action of the governor or of
agency heads (Ind., La., and Ohio). In all three instances, state
institutions are involved.

In nine of the 24 other states, including two of the foregoing,
collective bargaining has been authorized for local government em-
ployees on the following bases.

(a) Municipal employees generally, six states (Colo., Ohio, Utah
and Wise., through the exercise of home rule powers; Conn,
and N.H., by statute). Connecticut does not extend collective
bargaining rights to school teachers.

(b) Some municipal employees, two states (Me. and Pa., by local
f home rule or administrative action).

(c) Public authority employees only, one state (Ariz., by court
decision).

In at least six of the 24 states, strikes by public employees are
prohibited either by statute or by court rulings (Conn., Fla., Minn.,
N.Y., Ore. and Wise.).
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Number and Classification of Massachusetts Non-Profit Organizations
Registered with the Massachusetts Attorney General in January 1963

Type No. Type No.
Civic: Direct Aid:

Aid to Poor32General 90
60 Aid to Specific Group

International
204Community Centers

19Improvement Associations
International

26
21 Social Service 77

132 397
Education:

Alumni
Conservation and Animal Care:

25Conservation %27Animal Care Institutions
Promotional
Scholarships

4952
204

Crime Prevention and Legal Aid:
Crime Prev. & Leg. Aid :

410
12 Fund Raising Organizations;

Clubs and Societies;
Clubs and Societies Fund Raising Org. 72178

Health General;
Cultural:

Cultural
Ethnic

Ambulance and Disaster 7106 Hospitals and Clinics 1486
Community Hlth. & Visit. Nurses 109
Rehabilitation 21Historical 33

Research and Scientific 46
285191

Youth:Health Specific Areas:
Alcoholism

Aid, Care and Prevention 37
8

32
Homes 44Blindness

Cancer
Nursery Schools 24

9 Unmarried Mothers 6
Cerebral Palsy
Diabetes

7 Recreational 2656
376Handicapped

Mental Health
16
31 Foundations and Funds:

For religious, charitable,Retarded Children
Tuberculosis

18
scientific or educational
purposes (unrestricted

28
Other Specific Diseases 49

payments) 476
For payments only to other

charitable organizations 239
For benefit of a specific

charity 282

213
Missionary Work:

Missionary Work 32
Old Age;

Institutions 128
Aid and Research 99V13

Patriotic and Fraternal:
Fraternal Organizations
Veterans Organizations

3,546TOTAL32
26
58

Source: Division of Public Charities, Department of the Attorney-General,
Directory of Public Charities in Massachusetts, Boston, Mass., 1961,
87pp printed, and supplements. Data also includes out-of-state
organizations active in Massachusetts.
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