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In the Year One Thousand Nine Hundred and Sixty-Six.

An Act for providing relief in criminal cases from convic-
tions OBTAINED AND SENTENCES IMPOSED WITHOUT DUE PROCESS
OF LAW.

Be itenacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Sections nine through thirteen of chapter two hundred and
2 fifty of the General Laws are hereby repealed, and the follow-
-3 ing chapter two hundred and fifty A is hereby enacted:

POST-CONVICTION PROCEDURE ACT4
5 Section 1. Post-Conviction Procedure Established; Purpose;
6 Other Procedures Superseded. This act establishes a post-
-7 conviction procedure for relief from convictions obtained and
8 sentences imposed without due process of law. The procedure
9 hereby established supersedes all common law and statutory

10 procedures for the same purpose that exist when this act
11 becomes effective including habeas corpus and writ of error.
12 However, nothing in this act limits the availability of remedies
13 in the trial court or on direct appeal.
14 Section 2. Eligibility for relief. To be eligible for relief
15 under this act, a person must initially file a petition under the
16 provisions of Section four hereof and must prove that:
17 (a) Petitioner has been convicted of a crime;
18 (b) Petitioner is either incarcerated under a sentence of
19 death or imprisonment or on parole or probation;
20 (c) The conviction or sentence of the petitioner violates the
21 constitution or laws of the United States or the cOnsti-
-22 tution or laws of this Commonwealth and;
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23 (d) The error resulting in the conviction and sentence of
24 the petitioner has not been finally litigated or waived.
25 Section 3. When an Issue is Finally Litigated or Waived.
26 (a) For the purposes of this Act an issue is finally litigated
27 if
28 (1) it has been raised in the trial court, and the trial
29 court has ruled on the merits of the issue, and the
30 petitioner has knowingly and understandingly failed
31 to appeal the ruling of the trial court; or
32 (2) the Supreme Judicial Court has ruled on the merits
33 of the issue
34 (b) For the purposes of the act an issue is waived if
35 (1) the petitioner with knowledge and understanding
36 failed to raise an issue which could have been raised
37 either before the trial, at the trial, on appeal, in a
38 habeas corpus proceeding or any other proceeding
39 actually conducted, or in a prior proceeding actually
40 initiated under this act; and
41 (2) the petitioner is unable to prove the existence of
42 extraordinary circumstances to justify his failure
43 to raise the issue.
44 (c) There is a rebuttable presumption that a failure to
45 appeal a ruling or to raise an issue is an omission done
46 knowingly and with understanding.

47 Initiation of Proceedings

48 Section 4. Petition. Any person who desires to obtain relief
49 under this act may initiate a post-conviction proceeding by
50 filing a petition at any time with the clerk of the court in
51 which he was convicted. A petition must be in the following
52 form:
53 (a) The petition must state that it is a Post-Conviction Pro-
-54 cedure Act Petition. It must include the name of the petitioner,
55 his place of confinement, if any, an identification of the pro-
-56 ceedings in which the petitioner was convicted, the place of
57 conviction, the date of the entry of judgment, the sentence
58 imposed, the alleged error on which the petition is based, the



SENATE —No. 256.1966.] 3

59 relief desired, and an identification of all previous proceedings
60 that the petitioner has taken to secure relief from his convic-
-61 tion or sentence.
62 (b) The petition must include either affidavits, records, and
63 other supporting evidence or state why they are not included.
64 (c) The petitioner may, but need not include argument or
65 citations and discussion of authorities.
66 (d) All facts within the personal knowledge of the petitioner
67 must be set forth separately from other allegations of fact.
68 Section 5. Docketing. Upon receipt of a petition seeking
69 relief under this act, the clerk of the court in which the petition
70 is filed shall immediately docket the petition and promptly
71 notify the court and the Attorney General of the Common-
-72 wealth.
73 Section 6. Amendment and Withdrawal of Petition. The
74 court may grant leave to amend or withdraw the petition at
75 any time. Amendment shall be freely allowed in order to
76 achieve substantial justice. No petition may be dismissed for
77 want of specificity unless the petitioner is first given an oppor-
-78 tunity to clarify his petition.
79 Section 7. Answer. The Attorney General of the Common-
-80 wealth shall respond by answer or motion within thirty (30)
81 days after the petition is docketed or within such time as the
82 court orders. If the petition does not include records of the
83 proceedings required to be attached thereto by section four
84 hereof, the respondent shall file with his answer the records
85 or parts of records that are material to the questions raised
86 in the petition.

87 Hearings

88 Section 8. When Hearing Granted. If a petition alleges
89 facts that if proven would entitle the petitioner to relief, the
90 court shall grant a hearing. However, the court may deny a
91 hearing if the claim of the petitioner is frivolous on its face
92 and without support either in the record or from other evi-
-93 dence submitted by the petitioner. The court may also deny a

hearing on a specific question of fact when a full and fair
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95 evidentiary hearing upon that question was held at the original
96 trial or at any later proceeding.
97 Section 9. Scope of Hearing. The hearing may extend only
98 to the issues raised in the petition or answer.
99 Section 10. Requirement of Full and Fair Hearing. The

100 petitioner shall have a full and fair hearing on his petition.
101 The court shall receive all evidence that is relevant and neces-
-102 sary to support the claims in the petition including affidavits,
103 depositions, oral testimony, certificate of the trial judge, and
104 relevant and necessary portions of the transcripts of prior
105 proceedings.
106 Section 11. Evidence Recorded. Evidence at the hearing
107 shall be recorded.
108 Section 12. Right to Personal Appearance. The petitioner
109 has the right to appear in person at the hearing.
110 Section 13. Order of the Court. If the court finds in favor
111 of the petitioner, it shall order appropriate relief and issue any
112 supplementary orders as to rearraingment, retrial, custody,
113 bail, discharge, correction of sentence, or other matters that
114 are necessary and proper.
115 Section lit. Final Disposition of the Petition. The order
116 finally disposing of the petition shall state the grounds on
117 which the case was determined and whether a Federal or a
118 Commonwealth right was presented and decided. Such order
119 shall constitute a final judgment for purposes of review.
120 Section 15. To Whom Copy of Order Sent. A copy of the
121 order shall be sent to the petitioner, counsel of record for the
122 petitioner, and the Attorney General of the Commonwealth.
123 The original order shall be filed with the court records and
124 papers in the case.

125 Right Of Appeal

126 Section 16. Who May Appeal. The party aggrieved by an
order under section thirteen or section fourteen hereof may
apply to the Supreme Judicial Court for leave to appeal from
the order within thirty days from the day on which the order
is issued.

127
128
129
130
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131 Section 17. Contents of Application for Leave to Appeal.
132 An application for leave to appeal must be accompanied by a
133 record which contains the petition, answer or motion of the
134 Attorney General and the order and statement of the court.
135 In addition the Supreme Judicial Court may order a transcript
136 of the post-conviction hearing certified to it as part of the
137 record in its discretion or on motion by either party.

iNDIGENTS138

139 Section 18. Right To Record. If the court finds that the
140 petitioner is unable to pay for a copy of the record of any trial
141 court proceeding or appellate court proceeding that he seeks
142 to attack under this act, the court shall furnish her or him
143 with a certified copy of the record without charge.
144 Section 19. Right to Transcript. If a hearing is granted
145 under section eight hereof and the court finds that the peti-
-146 tioner is unable to pay for a copy of the transcript of a pro-
-147 ceeding that he seeks to attack under this act, the court shall
148 furnish her or him without charge a copy of such portions of
149 the transcript as the petitioner certifies and the court finds to
150 be relevant and necessary to support any allegation in the
151 petition.

152 Section 20. Right to Counsel. If a hearing is granted under
153 section eight hereof and the court finds that the petitioner is
154 unable to employ counsel, the court shall appoint counsel for
155 her or him.
156 Section 21. Right to Counsel on Appeal; Costs of Appeal.
157 If an appeal is sought by the petitioner under section sixteen
158 hereof and the Supreme Judicial Court finds that the appeal is
159 not frivolous and that the petitioner is unable to pay the costs
160 of the appeal or to employ counsel, the Supreme Judicial Court
161 shall appoint counsel for the petitioner, and shall provide for
162 payment of the costs of the appeal shall order the respondent
163 to furnish the documents required to accompany the applica-
-164 tion for leave to appeal.








