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Ombnibus Joint Order
House, No. 4117 of 1965

Ordered, That the Legislative Research Council is hereby directed to mah
studies and investigations relative to the subject matter of the following cur-
rent legislative documents and orders, namely: (1) Senate, No. 68, relative to
amending the constitution to extend the time allowed for gubernatorial action
on enacted bills and resolves; (2) Senate, No. 69, relative to amending the
constitution to require initial maturity repayment one year after the date of
issue of state bonds; (3) House, No. 694, relative to amending the constitution
to provide four-year terms for members of the legislature and of the executive
council; (4) House, Nos. 2269, 2978, and 2994, relative to amending the consti-
tution to shorten residence requirements for voting; (5) House, Nos. 922 and
2267, relative to establishing constitutional recodification procedures; (6) Sen-
ate, No. 136, relative to the functions and powers of the state ballot law
commission; and (7) the House order directing the legislative research council
to investigate and study the continuing water shortage in Massachusetts, the
use of water by industry, and the possibility of purifying and re-using indus-
trial waste water. Said council shall file its statistical and, factual reports here-
under with the clerk of the Senate not later than the last Wednesday of
February in the year nineteen hundred and sixty-six.

Adopted:
By the House of Representatives July 13,1965
By the Senate, in concurrence, July 15, 1965
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To the Honorable Senate and House of Representatives.

GENTLEMEN: The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau on
the subject of extending the period permitted for gubernatorial
action on enacted bills.

The basis for this report was Senate No. 68, incorporated as one
of the subjects covered by omnibus study order, House, No. 4117,
which was referred to the Bureau for study and report. As usual,
this report is confined to statistical research and fact-finding, with
no recommendations or legislative proposals. It does not neces-
sarily reflect the opinions of the undersigned.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL

Sen. MAURICE A. DONAHUE of Hampden
Chairman

Rep. CHARLES L. SHEA of Quincy
Vice Chairman

Sen. STANLEY J. ZAROD of Hampden
Sen. JOHN F. PARKER of Bristol
Sen. ALLAN F. JONES of Cape and Plymouth
Rep. STEPHEN T. CHMURA of Holyoke
Rep. JAMES F. CONDON of Boston
Rep. DAVID M. BARTLEY of Holyoke
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. HARRISON CHADWICK of Winchester
Rep. PAUL A. CATALDO of Franklin
Rep. BELDEN G. BLY, JR. of Saugus

ultjr (Enmmomuraltb nf iKassadjurirtta
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SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council.

GENTLEMEN; —Omnibus Joint Order, House No. 4117 of 1965
directed the Legislative Research Council, among other assign-
ments, to study the subject matter of Senate No. 68, relative to
amending the constitution to extend the time allowed for guber-
natorial action on enacted bills and resolves.

The Legislative Research Bureau herewith submits a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding only, without recommendations or legis-
lative proposals. This report was the primary responsibility of
Samuel Brown, Assistant Director of the Bureau.

Respectfully submitted,

HERMAN C. LOEFFLER,

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

Director, Legislative Research Bureau
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By legislative directive this report discusses a proposed amend-
ment of the Massachusetts Constitution (Senate, No. 68 of 1965)
which would allow the Governor ten rather than five days to sign
or veto bills passed by the two branches of the General Court.

The amendment has been approved a first time during a 1965
joint constitutional convention of the present 1965-66 General
Court. Hence, it will not be so considered for a second time until
the first or second year of the 1967-68 General Court; and if it
then prevails will be subjected for final adoption to statewide
referendum in November 1968.

The legislative proposal, Senate, No. 68 of 1965 was filed by
Senator Philip A. Graham, Senate Minority Party Leader, at the
request of the Senate Clerk. It would amend four sections of the
State Constitution to allow the Governor an extra five days to act
on all bills submitted to him.

By legislative rule, all bills passed by both branches are finally
enacted in the Senate, which is therefore the body which transmits
them to the Governor for his consideration. If not signed within
five days, they become law 7

. The Governor cannot always act
within five days, particularly when the replies and opinions re-
quested of department heads affected by some bills are delayed.
In these cases, he asks the Senate to “recall” the bills. The Senate
complies and goes through the sham of re-enacting the bills and
sending them once more to the Governor. Well over 100 bills are
so recalled each year. This procedure is based merely on precedent
and is not authorized by the Constitution, by statutes or by legis-
lative rules.

Senate, No. 68 would eliminate most of these recalls by allowing
the Governor ten days instead of five for consideration. This exten-

SUMMARY OF REPORT
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sion would also lengthen the time provided for “pocket vetoes”
to ten days.

The federal government and 13 of the states permit their chief
executive the ten-day period sought in Senate, No. 68. Included
among these states are practically all the industrial and populous
states in the Union, with the exception of Massachusetts.

Twenty states follow the practice of Massachusetts in allowing
only five days for gubernatorial consideration of bills enacted by
the House and Senate.

The proposed amendment (Senate, No. 68) is approved by the
Governor, the Senate leadership of both parties, the Senate Clerk
and the Republican leadership in the House.

The Democratic leadership of the House, although approving,
believes the proposed amendment would strengthen the Governor
at the expense of the Legislature.
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In 1965, State Senator Philip A. Graham filed Senate, No. 68,
proposing legislative action on a constitutional amendment to
increase from five to ten days the time permitted the Governor
to act on bills and resolves. This petition, filed by request of the
Clerk of the Massachusetts Senate, was incorporated in an om-
nibus study order referred to the Legislative Research Council
as House, No. 4117, which is reprinted in full on the inside of the
front cover of this report. The proposed change requires a con-
stitutional amendment because the five-day period allowed for
signing or veto is established by the Constitution, not by statute.

The four following sections of the Massachusetts Constitution
and its amendments make reference to this five-day interval. All
of them would be amended to a ten-day basis under the terms of
Senate, No. 68 as indicated below.

1) In the legislative procedures specified in Part the Second of
the Constitution (Chapter I, Section 1, Article H) the bill would
change from “five” to “ten” days the period allowed the Governor
to sign or veto approved bills or resolves as follows:

Art. 11. No bill or resolve of the senate or house of representatives shall
become a law, and have force as such, until it shall have been laid before
the governor for his revisal; and if he, upon such revision, approve thereof
he shall signify his approbation by signing the same. But if he have any
objection to the passing of such bill or resolve, he shall return the same,
together with his objections thereto, in writing, to the senate or house of
representatives, in whichsoever the same shall have originated: who shall
enter the objections sent down by the governor, at large, on their records,
and proceed to reconsider the said bill or resolve. But if after such re-
consideration, two thirds of the said senate or house of representatives,
shall, notwithstanding the said objections, agree to pass the same, it shall,
together with the objections, be sent to the other branch of the legislature,
where it shall also be reconsidered, and if approved by two thirds of the
members present, shall have the force of a law: but in all such cases, the

(Unmmnmm'alth of HJassarljusrtlß
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votes of both houses shall be determined by yeas and nays; and the names
of the persons voting for, or against, the said bill or resolve, shall be
entered upon the public records of the Commonwealth.

And in order to prevent unnecessary delays, if any bill or resolve shall
not be returned by the governor within ten days after it shall have been
presented, the same shall have the force of a law.

2) The proposal would also amend the so-called pocket veto,
Article I of the Articles of Amendment, by striking out the word
“five” and inserting in place thereof the italicized word “ten”, so
that it shall read;

Art. I. If any bill or resolve shall be objected to, and not approved by
the governor; and If the general court shall adjourn within ten days after
the same shall have been laid before the governor for his approbation,
and thereby prevent his returning it with his objections, as provided by
the constitution, such bill or resolve shall not become a law, nor have
force as such.

3) The proposal would change Article LVI of the Articles of
Amendment dealing with changes in bills recommended by the
Governor, by striking out the word “five” and substituting the
italicized word “ten”, so that it shall read:

Art. LVI. The governor, within ten days after any bill or resolve shall
have been laid before him, shall have the right to return it to the branch
of the general court in which it originated with a recommendation that
any amendment or amendments specified by him be made therein. Such
bill or resolve shall thereupon be before the general court and subject to
amendment and re-enactment. If such bill or resolve is re-enacted in any
form it shall again be laid before the governor for his action, but he shall
have no right to return the same a second time with a recommendation
to amend.

4) Finally, the bill would modify Section 5 of Amendment
LXIII, which spells out the Governor’s right to make item vetoes
in an appropriation bill by changing the word “five” and substi-
tuting the italicized word “ten” so that it shall read:

Section 5. Submission to the Governor. The governor may disapprove
or reduce items or parts of items in any bill appropriating money. So
much of such bill as he approves shall upon his signing the same become
law. As to each item disapproved or reduced, he shall transmit to the
house in which the bill originated his reason for such disapproval or
reduction, and the procedure shall then be the same as in the case of a
bill disapproved as a whole. In case he shall fail so to transmit his reasons
for such disapproval or reduction within ten days after the bill shall have
been presented to him, such items shall have the force of law unless the
general court by adjournment shall prevent transmission, in which case
they shall not be law.
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Senate, No. 68, Approved hy Constitutional Convention
In 1965, the two houses of the General Court met in Joint Con-

stitutional Convention on three occasions to debate several pro-
posals for amendments to the state Constitution (May 5, May 19
and June 16).

Among these proposals the Convention debated the subject mat-
ter of Senate, No. 68, and approved it, in almost exact form, by
a vote of 210 to 26. If another joint convention is held in 1967 or
1968 by the next General Court and similarly approves, the pro-
posal will then appear for approval or rejection on the following
state ballot.

In view of the overwhelming approval given the constitutional
proposal last June, it would appear likely that favorable action
will again be taken by the next General Court and that the ques-
tion will then be submitted to popular vote.

As noted, the Constitution permits the Governor five days in
which to sign or veto a measure enacted by the General Court,
(Art. 11, Sect. I, Ch. I, Part II). The five-day period commences
at midnight of the day on which the bills are presented to him,
with Sundays and holidays excluded (Op. Justices 291 M572, 3
Op. Att. Gen. 1911). Should a bill not be signed or returned with-
in the five days allowed, it automatically becomes law.

However, if the General Court prorogues during the five-day
period and the bill is not signed, it does not become law (Art. I.
of Amendments). This procedure is commonly referred to as the
“pocket veto.”
Recalls

Motivation for the filing of Senate, No. 68 does not particu-
larly concern the latter “pocket veto”, although it would extend
from five to ten days the time allowed for gubernatorial action
on those bills approved by the General Court just before the end
of legislative sessions. Instead, the major purpose of the bill con-
cerns so-called “recalls.”’

CHAPTER H

PRESENT PROCEDURE ON RECALLED BILLS
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No matter where a bill originates, once it passes and is en-
grossed by both branches of the Legislature, its final enactment
occurs first in the House and then in the Senate. This order of
precedence is required by Joint Rule No. 17 of the General Court.

The result is that all bills reaching the desk of the Governor
come from the Senate. During recent years, 857 enacted bills and
resolves required his attention in 1964, 1010 in 1963, and 944 in
1962. In other words, about 1,000 proposals must annually be
cleared by the Chief Executive, a tremendous amount of leg-
islative business. Such an immense burden applies enormous pres-
sure upon the Governor and his staff.

Many of the bills presented are signed immediately by the Gov-
ernor because they are his own proposals or their content is com-
paratively simple to analyze and permit a decision. For similar
reasons, negative decisions can be quickly made on some bills,
whereupon they are returned with veto messages.

However, many bills involve the problems of the various state
departments. Accordingly, normal and prudent procedure calls
for the Governor to send such bills to the heads of the depart-
ments concerned, with requests for analyses of how the depart-
ments will be affected, and for the recommendations of the de-
partment heads with reference to gubernatorial action.

It is submitted that in a number of cases, replies from the de-
partment heads cannot be completed for the Governor’s office
before the five days allowed for gubernatorial action have ex-
pired. In these and other cases where the Governor is not able
to make up his mind within the short period allowed for action,
he asks the Senate to “recall” the bills. In actual practice, the
Governor’s office telephones the Senate Clerk, or sends him a
note, requesting that a certain bill be recalled by the General
Court. The Clerk in turn notifies the President of the Senate (or
the presiding officer) who announces that:

“Senator moves that a message be sent to His Excel-
lency the Governor requesting the return to the Senate of the
engrossed bill.. . (see Senate, No. 000).” The motion quickly pass-
es, whereupon the President usually appoints the same senator to
be the messenger to obtain the recalled document from the Gov-
ernor’s office. Actually, a senate clerk crosses the corridor to
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the Governor’s nearby office and is given the bill.
Once a bill has been recalled, it is then the President’s preroga-

tive to resubmit it to the Senate when he chooses to do so. Here
again, courtesy prevails and the bill is usually held as long as the
Governor desires. When it is resubmitted, the presiding officer
announces that;

“The engrossed bill (see Senate, No. 000) which at a previous
session had been returned by His Excellency the Governor at the request
of the Senate, is now laid before the Senate.

Senator asks unanimous consent that he might move that
the Senate reconsider the vote by which, at a previous session, it had
passed the bill to be enacted. Is there objection? The chair hears
objection and the bill is returned to the Governor for his approbation.”

The bill is then sent back to the Governor’s office and the five-
day period recommences for him to accept or reject.

Legality of Recall Procedure Questioned
Obviously the entire recall procedure is a sham. Although the

text of the daily journals of the Senate would make it appear
that the bills are recalled by that body, exactly the opposite is
true. The bills are recalled at the request of the Governor.

There is some doubt as to the legality of this procedure. There
is nothing in the Constitution, in the statutes, or in the legisla-
tive rules authorizing the process. Nevertheless, the practice has
been going on continuously for many legislative generations and
is now so steeped in tradition that the courts would undoubtedly
refuse to invalidate any measure which has become law on the
ground that the final action was preceded by a “recall” episode.

Almost all “recalls” arise in connection with enacted bills on
which the Governor desires more time for his action. However,
the reverse is also occasionally true. For example, a senator may
desire further consideration of a bill which has been enacted and
sent to the Governor. On these occasions, rare though they are,
the Governor also observes the courtesy of promptly returning
such bills to the Senate. Although these bills are truly “recalls,”
even here the procedure followed is unsupported by constitution-
al or sratutory justitication.

The entire recall procedure may be considered as being simply
a courtesy extended in most cases by the Senate to the Governor,
and occasionally by the Governor to the Senate.
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The legislative process of the United States government allows
the President ten days in which to approve or veto bills submitted
by the Congress; and likewise prescribes the same ten-day pe-
riod for “pocket vetoes,” (Const. Art. I, Sect. 7).

Proponents of Senate, No. 68 emphasize that this federal prac-
tice is of special significance for Massachusetts because the Fed-
eral Constitution was based in large measure upon the Massachu-
setts Constitution which had been adopted a decade earlier. The
five -day provision of our state constitution therefore undoubted-
ly influenced the Federal Constitutional Convention of 1787. Hence,
the ten-day period decided upon at the latter convention was
adopted after a five-day period had been in effect in an important
state for a whole decade.

Procedure in Other States
Twenty other states are in the same procedural category as

Massachusetts in that they permit their chief executives five days
in which to sign or veto bills presented while the legislators are in
session (Ark., Ariz., Conn., Fla., Ga., Idaho., Me., Miss., Mont.,
Neb., Nev., N.H., Okla., Ore., Tenn., Utah, Va., Vt„ Wash., W.
Va.).

Another thirteen states allow their governors the same ten
days for action as Senate No. 68 seeks for Massachusetts (Calif.,
Colo., Del., Hawaii, HI., Ky., La., Mich., N.J., N.Y., Ohio, Pa., Tex.).
Of special significance is the fact that this list contains practic-
ally all the industrial and populous states, except Massachusetts;
that is, those states which could normally be expected to have the
most legislative business. Of these thirteen states, only two
California and New York exceed Massachusetts in the num-
ber of bills considered and passed by their legislatures.

Of the remaining sixteen states, nine allow only three days for
signing or veto, four allow six days, one goes as high as 15 days,
and the provisions of the other two states are unknown.
Pocket Vetoes

The procedures listed above are in effect only while the state

CHAPTER HI. PROCEDURE IN OTHER JURISDICTIONS

Federal Government
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legislatures are in session. They do not apply to bills resting on
the desks of governors after legislative prorogation. Policies in
this area are confusing and divergent.

In Massachusetts, as already noted, the Governor has the same
five days to consider enacted bills as though the General Court
were still in session (Ist. Amendment of State Const.). That is,
the five-day period begins at midnight of the day the bill is laid
on his desk. Hence, if the legislature prorogues two days later,
the Governor has only three days more in which to sign. He may,
of course, decide not to act, whereupon the enacted bill is killed.

Federal procedure is the same, except that the longer period
of ten days is allowed for Presidential action.

Among the other states, the policies are so varied as to render
a meaningful analysis almost impossible. Some follow the Mas-
sachusetts plan, but with different periods allowed, ranging up
to 30 days after prorogation in New York and Delaware and 45
days in New Jersey and Hawaii. In some, the period commences
with legislative adjournment, not with presentment of the indivi-
dual bill. In at least one state (Mississippi), no bill can be signed
into law after prorogation of the legislature.

In approximately half the states, those bills not signed after
prorogation are dead. In the other half, those bills not signed af-
ter prorogation become law. The result is a bewildering lack of
uniformity of procedure, once the state legislatures prorogue, re-
garding either signing or veto of bills by governors.

With respect to Senate, No. 68 under study in this report, the
only change proposed in regard to “pocket vetoes” would be to
extend from five to ten days the period allowed a Massachusetts
Governor to either sign or veto measures enacted by the General
Court. The extended period is to commence when the five-day per-
iod now begins, namely, at the time of presentment of each
enacted bill.

As already pointed out, the Massachusetts Senate is the final
body to enact all bills. Hence, that House alone is concerned with
the problem of recalling for various reasons enacted measures

CHAPTER IV. SCOPE OF PROBLEM
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which have been sent to the Governor but not yet acted on by
him. The number of such recalls is substantial, 184 in 1963, 123
in 1964, and 142 at the close of the “1965” session in early 1966.
For each of them a “messenger” was appointed; and each was
thereafter twice printed in the Senate Journal before being re-
turned to the Governor for his action.

This practice means extra work and bookkeeping on the part
of both the Governor’s office and the Senate Clerk, extra print-
ing and, worst of all, extra time and attention of the Senate as a
whole. While these considerations are not too burdensome or ex-
pensive, yet there is justifiable resentment at the vexatious char-
acter of the problem, the feeling that the extra details are such
an unnecessary and exasperating burden, and the belief that a
Governor should be accorded more time for consideration of bills.
In any case, the Governor, the Senate Clerk and both the ma-
jority and minority leadership of the Senate, all unite in hearty
approval of the proposed constitutional change. Since the House
Clerk is not involved in any of the work caused by “recalls”, it is
understandable that he has formed no definite opinion about the
proposed change.

Opposition to Change
Although “recalls” concern the Senate primarily, the House

of Representatives has at least an indirect interest in the sub-
ject. It, too, must enact every bill which is recalled. And the
House also has a direct interest in “pocket vetoes”, which would
be affected by the proposed extension of time for gubernatorial
action on bills.

The House Republican leadership joins in support of Senate,
No. 68 with the Governor, both phases of the Senate leadership
and the Senate Clerk. But the Democratic leadership of the House,
although reluctantly approving, has reservations about the pro-
posed change which reflect the philosophy that the General Court *

is equally responsible with the Governor for governmental policy,
and should therefore have equal powers and authority.

Exponents of this philosophy point out that in recent years
the authority and leadership of the Governor have been steadily

Sentiment Favoring Proposed Change
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increasing. It is high time, they say, that this trend should be
reversed. Bills such as Senate, No. 68 tend to extend or increase
the Governor’s power at the expense of the Legislature, in their
opinion.
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