
SENATE 900

Executive Department

To the Honorable Senate and House of Representatives:

In accordance with the provisions of Article LVI of the Amend-
ments of the Constitution, I am returning, herewith, Senate Bill
No. 839 entitled “An act providing that probation records and
reports relative to a defendant in a criminal case shall be made
available to the defense and the prosecution.”

The first part of this Act provides that before a person is tried
for a criminal offense, his counsel may obtain from the Com-
missioner of Probation a transcript of the person’s criminal record,
if any. The second part provides that, after a plea, verdict, or a
finding of guilty, both the prosecution and the defense counsel may
obtain a copy of the pre-sentencing report from the probation
officer with provision for impounding the report in certain cases.

It is with the second part that I have reservations. After a find-
ing or plea of guilty, the difficult problem of disposition is presented
to the presiding judge. Sound judgment may dictate a prison
sentence, a fine, probation, or placing the case on 'file. The practice
is for the court to rely heavily on the report and recommendation
of the probation officer who will have obtained as much background
information as possible about the defendant. The aim, of course, is
to protect society against a dangerous individual as well as to give
every opportunity for rehabilitation and reform to those who de-
serve it. The decision is often a a very difficult one.

The problem created by the second part of this bill arises from
the fact that, as I am informed, much of the personal information
about a defendant is, as it obviously must be, obtained on a con-
fidential basis. The information is obtained from a variety of
sources. If this confidential basis is to be wiped out, the great risk
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is that the sources of important information will simply dry up.
This could as well harm society as well as a defendant.

While I recognize the desirability of having everything about a
case open to counsel, I believe that we ought to make sure that
what we do will not operate in practice to the disadvantage of the
public and the defendant as well. In recommending that this por-
tion of the bill be deleted, I have in mind that if your Honorable
Bodies see fit to accept my recommendation, the Judicial Council
will be asked to consider the problem and include its views and
recommendations in its next annual report.

For the forgoing reasons I recommend that the bill be amended
by striking out the second sentence.

Respectfully submitted,

JOHN A. VOLPE,
Governor, Commonwealth of Massachusetts ,


