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AWARDING OF CONTRACTS FOR CONSTRUCTION AND

FOR MATERIALS BY COUNTIES, CITIES, TOWNS,
AND DISTRICTS IN CASES OF EXTREME

EMERGENCY AND OTHER RELATED

MATTERS.

The Special Commission established under the provisions of
Chapters 88, 102, and 133 of the Resolves of 1965; time continued
under Chapters 1 and 46 of the Resolves of 1966; and authorized to
file from time to time under Chapter 85 of the Resolves of 1966;
and composed of the Committee on State Administration, a repre-
sentative of Associated General Contractors of Massachusetts, a
representative of Associated Subcontractors of Massachusetts, an
architect, and a representative of the Bureau of Building Con-
struction, is engaged in a study of competitive bidding statutes and
contractor payment statutes including some thirty or forty bills
filed in 1965 and 1966 on this subject. The objective is to make
whatever changes are necessary to provide for the award of con-
tracts to the lowest responsible and eligible bidder on the basis of
competitive bids, and to clarify the laws to eliminate inequities and
areas of doubtful meaning.

The Commission has called in representatives of state agencies,
bonding companies, and others involved in the area of public con-
struction, and will continue this policy, in order to explore every
possible source of information.

The bill before you is the first to be proposed by the Commis-
sion and provides for the changes described.

In Section 1 the present coverage of the public building bidding
law, Section 44A of Chapter 149, includes the words “public
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building”. We think it is clear that the General Court intended
this to mean any building constructed with public money. Some
awarding authorities have claimed that the word “public” means
only a building open to the public, and that they can award con-
tracts for buildings not open to general public use such as power
stations, fire stations, agricultural buildings, etc., without com-
petitive bidding. In order to remove any doubt, the Commission
recommends that the word “public” be deleted.

In Section 1 we also recommend that the minimum estimated
amount of contracts for governmental units other than the Com-
monwealth for which the procedure is to be followed, be increased
to the $5,000 now applicable to the Commonwealth. Contracts of
other governmental units estimated between $2,000 and $5,000 will
still have to be awarded to the lowest responsible and eligible bidder
under § 39M of Chapter 30.

In Section 1 we also recommend that in extreme emergencies
public officials be authorized to waive certain requirements, but
only to the extent necessary to preserve the health or safety of
persons or property, and then only upon written approval of the
General Counsel of the Department of Labor and Industries, who
is the person responsible for the enforcement of the entire com-
petitive bidding law. In Section 3 we recommend a similar change
in the award of contracts for public works other than for buildings.

In Section 1 we also recommend that the definition of govern-
mental unit in the statute covering the award of contracts for
buildings include public instrumentalities and other public bodies
corporate or otherwise. In Section 3, we recommend a similar
change for all public works contracts other than building contracts.
This will make all public authorities award contracts to the lowest
responsible and eligible bidders in accordance with the competitive
bidding statutes. This is in line with recommendations in the
Crime Commission Report.

In Section 4 we recommend the addition of a definition of “full
competition” to require the listing of at least three brand names of
products with the right in the contractor to furnish another prod-
uct if it is equal to the ones named in quality, durability, strength
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and design, and will perform the function required. In the alterna-
tive a general specification which will permit the use of at least
three products in the market may be used. This is in accord with a
recommendation in the Crime Commission Report.

This is an area which has been under fire by contractors and
suppliers for a long time. It has been alleged that awarding au-
thorities have been disposed to favor products of their friends, by
writing specifications in such a manner that only one product
could meet those specifications, and sometimes by limiting the use
to one product, eliminating all other competition. Section 39M of
Chapter 30 was enacted in 1963 to cover the problem of “full
competition” in the furnishing of materials, but “full competition”
was not defined. Some awarding authorities are still naming one
product in the specifications, and asking for bids on “equal” prod-
ucts as alternates. Others are using the “or equal” clause and
without any intention of permitting the use of “equal” products.
The recommended amendment should remedy this situation.

Section 39M of Chapter 30 like the building bidding law, extends
to every agency in the Commonwealth, from the State down to the
smallest town, and affects all construction and purchase of ma-
terials. It is a further declaration of legislative policy that all con-
tracts be awarded to the lowest responsible bidder on the basis
of competitive bids. At the present time, it is not given to any
agency to enforce. We recommend that this responsibility be
placed in the person who now enforces the competitive bidding
law for buildings, the General Counsel of the Department of Labor
and Industries. We feel it is vital that one office have the authority
to supervise and enforce these laws. Contracts for construction
and purchases under § 39M of Chapter 30 and under §§ 44A to
44L of Chapter 149 amount to more than one hundred million
dollars a year. Massachusetts cannot afford to be subjected to
criticism because of loose practices in the awarding of such con-
tracts. The only logical place for this responsibility is in the hands
of the person who has rendered decisions in the past ten years
on building contracts amounting to hundreds of millions of dollars
without one word of criticism, and with very few appeals from
his decisions.
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With this responsibility placed directly in one position, the Com-
mission feels very strongly that the occupant, who must devote
his entire time to these and other duties and cannot engage in
any outside activities, even if he had the time (which he doesn’t)
should be paid a salary commensurate with the importance of the
work. We have recommended that he receive a minimum of $17,-
500 per year. This will bring the salary in line with the responsi-
bilities of the job. It will be in line with the salaries of other
Chief Counsels in the State Service.

The Special Commission established under the provisions of
Chapters 88, 102, and 103 of the Resolves of 1965, and Chapter 1
of the Resolves of 1966, composed of the Committee on State
Administration.

Sen. JAMES A. KELLY, Jr.,
Chairman

V

Rep. JAMES R. NOLEN,
Vice Chairman

Sen. BERYL W. COHEN

Rep. JOHN F. MELIA

JOSEPH M. CORWIN,
Associated Subcontractors of Mass.

FREDERICK J. KUSSMAN,
Assistant to the Director of Building Construction

HUGH SHEPLEY,
Mass. State Association of Architects

JOSEPH L. HUGO,

MEMBERS OF THE SPECIAL
COMMISSION

Associated General Contractors of Mass.
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[Proposed Legislation.]

In the Year One Thousand Nine Hundred and Sixty-Six.

An Act clarifying the provisions of certain laws relating to
CONSTRUCTION WORK.

Be it enacted by theSenate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

Sltr (Eomuunuupalth of fHaasadjuartfa

1 Section 1. Section 44A of chapter 149 is hereby amended
2 to read as follows; —-

3 Section Every contract for the construction, recon-
-4 struction, alteration, remodeling, repair or demolition of any
5 building by the commonwealth or by any governmental unit
6 thereof, estimated to cost more than five thousand dollars,
7 shall be awarded to the lowest responsible and eligible general
8 bidder on the basis of competitive bids in accordance with
9 the procedure set forth in the provisions of sections forty-

-10 four B to forty-four L, inclusive. The awarding authority
11 shall prepare for bidding purposes a sufficient number of sets
12 of plans and specifications so that there will be available
13 without cost or charge, except for a deposit for return of the
14 same in good condition, two complete sets of plans and specifi-
-15 cations for each general bidder requesting same and one com-
-16 plete set of plans and specifications for each sub-bidder re-
-17 questing same. The award of every such contract in connec-
ts tion with which approval by an officer, board or agency of
19 the federal government is required shall be made within
20 thirty days, Saturdays, Sundays and legal holidays excluded,
21 after such approval; and the award of every contract sub-
-22 ject to this section in connection with which approval by an
23 officer, board or agency of the federal government is not re-
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24 quired shall be made within thirty days, Saturdays, Sundays
25 and legal holidays excluded, after the opening of the general
26 bids therefor. If the general bidder selected as the general
27 contractor fails to perform his agreement to execute a con-
-28 tract in accordance with the terms of his general bid and
29 furnish a performance bond and also a labor and materials
30 or payment bond as stated in his general bid in accordance
31 with section forty-four F, an award shall be made to the next
32 lowest responsible and eligible general bidder. The thirty-
33 day time limit shall not be applicable to a second or subse-
34 quent award made after the expiration of the time limit with
35 the consent of said next lowest responsible and eligible gen-
36 eral bidder and his sub-bidders, and made because the original
37 award made within the time limit was invalid, or because
38 the general bidder failed to execute the general contract or
39 to provide a performance bond and labor and materials or
40 payment bond.

In cases of extreme emergency caused by explosion, fire,
flood, earthquake, hurricane, tornado or other catastrophe, an
awarding authority may, with the prior approval of the gen-
eral counsel of the department or his designee, award a con-
tract for that portion of the work necessary to preserve the
health or safety of persons or property on the basis of such
competitive sub-bids and general bids as it can obtain in time
to care for the extreme emergency and without public open-
ing of the sub-bids and general bids.

41
42
43
44
45
46
47
48
49

50 As used herein and in sections forty-four B to forty-four L,
inclusive, the term “governmental unit thereof” shall include
every county, city, town, district, board, commission, public
instrumentality and other public body, corporate or other-
wise; and except as otherwise provided in section forty-four I,
the words “lowest responsible and eligible bidder” shall mean
the bidder whose bid is the lowest of those bidders possessing
the skill, ability and integrity necessary to the faithful per-
formance of the work and who shall certify that he is able
to furnish labor that can work in harmony with all other
elements of labor employed or to be employed on the work.

51
52
53
54
55
56
57
58
59
60
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Issential information in regard to such qualifications shall
62 be submitted in such form as the awarding authority may
63 require.

1 Section 2. Section 44K of chapter 149 is hereby amended
2 to read as follows;

3 Section IfJjK. The general counsel of the department or his
4 designee shall enforce (a) sections forty-four A to forty-four
5 L, inclusive, and (&) section thirty-nine M of chapter thirty
6 except for the consideration and determination after contract
7 award as to whether an item is equal to an item named or

described in these specifications for a contract. He shall hav
all necessary powers to require compliance therewith, includ-

10 ing the power to institute and prosecute proceedings in the
11 superior court to restrain the award of contracts and the
12 performance of contracts in all cases where, after investiga-
-13 tion of the facts, he has made a finding that such award or
14 performance has resulted in a violation directly or indirectly,
15 of the provisions of sections forty-four A to forty-four L, in-
-16 elusive, or of section thirty-nine M of chapter thirty and he
17 shall not be required to pay the clerk of the court any entry
18 fee in connection with the institution of any such proceedings.
19 The general counsel shall receive a minimum salary of seven-
-20 teen thousand five hundred dollars per annum and shall de-
-21 vote his entire time during business hours to the duties of
22 his position.

1 Section 3. Paragraph (a) of section 39M is hereby amended
2 to read as follows:
3 Section 39M. (a) Every contract for the construction, re-
-4 construction, alteration, remodeling or repair of any public
5 work, or for the purchase of any material, as hereinafter
6 defined, by the commonwealth or by any governmental unit
7 thereof, and estimated by the awarding authority to cost
8 more than five thousand dollars in the case of the common-
-9 wealth and more than two thousand dollars in the case of

10 any other such awarding authority, shall be awarded to the
11 lowest responsible and eligible bidder on the basis of com-
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petitive bids publicly opened
thority forthwith upon expir
thereof; provided, however,
may reject any and all bids,
to do. This paragraph shall

and read by such awarding au-
ition of the time for the filing
that such awarding authority
if it is in the public interest so
not apply to the award of any

12
13
14
15
16

contract subject to the provisions of sections forty-four A to
forty-four L, inclusive, of chapter one hundred and forty-nine
and every such contract shall continue to be awarded as pro-
vided therein. As used herein, the term “governmental unit
thereof’ shall include every county, city, town, district, board,
commission, public instrumentality and other public body,
corporate or otherwise.

17
IS
19
20
21
09

26

24 In cases of extreme emergency caused by explosion, fire,
flood, earthquake, hurricane, tornado or other catastrophe,
an awarding authority may, with the prior approval of the
general counsel of the department of labor and industries or
his designee award a contract for that portion of the work
necessary to preserve the health or safety of persons or prop-
erty, on the basis of such competitive bids as it can obtain in
time to care for the extreme emergency and without public
opening of the bids.

25
26
27
98

29
30
31
32

Section 4. Paragraph ( h) of Section 39M is hereby amended
by adding at the end the following sentence: “Full competi-
tion” shall mean specifications either by description or by
identification by brand names for each item of material so
that the products of at least three different manufacturers
or producers and the equal of any one of same may be fur-
nished under the contract.

1
2
3

4

D
6

7

1 Section 5. The second paragraph of section 23 of chapter
2 606 of the acts of 1958 and the second paragraph of section 22
3 of the acts of 1958 and the last sentence of section nineteen
4of chapter 161 A as appearing in section 18 of the acts of 1964
5 are hereby repealed.
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