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By Mr. Wall, a petition of Livingston Hall for legislation relative to dis-
closure in criminal oases on motion of the parties. Judiciary.

In the Year One Thousand Nine Hundred and Sixty-Seven.

An Act relative to disclosure in criminal cases on motion of
THE PARTIES.

t enacted by the Senate and House of Representatives in General
assembled, and by the authority of the same, as follows:
Chapter 277 of the General Laws, as appearing in the

'ercentenary Edition, is hereby amended by inserting after
1

Section 40A. When presented with a motion of defendant
rich is as specific as is reasonable under the circumstances■)

the court shall order the attorney for the commonwealth to
permit the defendant to inspect and copy or photograph any

it (a) exculpatory information or material; (b) writ-
recorded statements or confessions made by the de-

fendant; (c) results or reports of scientific tests or experi-
ments, and any physical or mental examinations; (d) recorded

in

11
testimony of the defendant before a grand jury; and (e) rec-
ords of prior convictions of the defendant; or copies thereof,
within the possession, custody or control of the common-
wealth, the existence of which is known to the attorney for
the commonwealth or to the defendant.
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17 Section lt oß. When presented with a motion of the de-
fendant which is as specific as is reasonable under the circum-
stances, showing that reasonable efforts to obtain such infor-
mation or material have been made, the court shall order the
attorney for the commonwealth to permit the defendant to
inspect and copy or photograph any relevant books, papers,
documents, tangible objects, buildings or places, or copies or
portions thereof, within the possession, custody or control of
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the following sections;
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25 the commonwealth, the existence of which is known to the
26 attorney for the commonwealth or to the defendant.
27 Section lOC. When presented with a motion of the defend-
28 ant which is as specific as is reasonable under the circum-
29 stances, showing that reasonable efforts to obtain such infor-

30 mation or material have been made, the coui’t shall order the
31 attorney for the commonwealth to do any one or more of
32 the following;

sclose to the defendant the names and addresses
34 of any persons whom the attorney for the commonwealth
33 knows to have relevant evidence or information, and to indi-

cate those persons whom he intends to use as witnesses;
Second, to permit the defendant to inspect and copy or ph

38 graph any relevant written or recorded statements including

nade by such persons or by co-39 testimony before a grand jury

40 defendants and any relevant r prior conviction
or copies thereof, within the

if the commonwealth, the exist-
attorney for the commonwealth

1 such persons or co-defendant
42 possession, custody or control
I n'nncx rvf att-V) ic? Vriruimif which is known to the

4 or to the defendan
45 Third, to cooperate in the conducting of informal interviews
46 by the defendant of such persons, not co-defendants under the
47 supervision of the court.
48 Section IfiD. When the court orders discovery or inspection
49 to the defendant under clause (c) of section forty A or under
50 section forty B, the court may upon motion of the common-
-51 wealth order that the defendant permit the commonwealth to
52 inspect and copy or photograph any items within said clause
53 or said section which are known by the defendant to be in the
54 possession, custody or control of the defendant and which the
55 defendant intends to introduce into evidence at the trial. When
56 the court orders discovery or inspection to the defendant under
57 clause First of section forty C, the court may upon motion of
58 the commonwealth order that the defendant disclose the names
59 and addresses of those persons, known to the defendant, whom
60 the defendant intends to use as witnesses at the trial. This sub-
-61 section does not authorize the discovery or inspection of re-
-62 ports, memoranda or other internal defense documents made
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63 by the defendant or Its attorneys or agents in connection WITH

6-1 the investigation of the case or the preparation of the defense,
65 or of statements made by the defendant or by commonwealth
66 or defense witnesses to the defendant, his agents or attorneys.
67 The court may upon motion of the commonwealth order the
68 defendant to serve written notice upon the attorney for the
69 commonwealth at least forty-eight hours before trial of any
70 defense based upon alibi or insanity which defendant intends

A 71 to rely upon at trial In cases of claimed alibi such notice shall
2 include specific information as to the place at which tl

fendant claims to have been at the time of the alleged offense
together with the names and addresses of witnesses to his

f known to the defendant
’6 Section l-OE. An order of the court granting relief shallb

me, place and manner of making the discoverv
78 and inspection permitted and may prescribe such terms and

editions as are just.

0 Section JfOF. Upon a motion and sufficient showing by the
1 commonwealth the court may at any time order that the

82 discovery or inspection under sections forty B and forty C be
83 denied, restricted or deferred, or make such other order as it
84 appropriate. In considering the commonwealth’s motion,
85 the court may consider the following:
86 First, protection of witnesses and others from physical harm,
87 threats of harm, bribes, economic reprisals and all forms of
88 intimidation;
89 Second, maintenance of such secrecy regarding informants
90 as is required for effective investigation by an agency of the
91 commonwealth of criminal activity;
92 Third, protection of such confidential relationships as are93 recognized by applicable law; and
94 Fourth, any other relevant considerations. Upon motion the
95 court may permit the commonwealth to make such showing,96 in whole or in part, in the form of a written statement to be
97 inspected by the court in camera. If the court enters an order
98 granting relief following a showing in camera, the entire text99 of the commonwealth’s statements may be sealed and shall100 be preserved in the records of the court to be made available
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101 to the appellate court in the event of an appeal.
102 Section 40G. A motion under sections forty Ato forty D in-
-103 elusive may be made only in a criminal case and within ten
104 days after arraignment or at such reasonable later time as the
105 court may permit. The motion shall include all relief sought
106 under this section. A subsequent motion may be made only
107 upon a showing of cause why such motion would be in the
108 interestof justice.
109 Section 40H. If, subsequent to compliance with an order g,
110 issued pursuant to this statute and prior to or during trial, a
111 party discovers additional material previously i-equested or
112 ordered which is or may be subject to discovery or inspection
113 under this section, he shall promptly notify the other party
114 of his attorney or the court of the existence of the additional

al for proper disposition by the court. If at any time
course of the proceedings it is brought to the at-

117 tention of the court that the attorney for the commonwealth
118 has failed to use due diligence to learn whether information or
119 material within a discovery order is in the possession, custody
120 or control of the commonwealth or that either party has failed
121 to comply with this section, the court may order such party to
122 permit the discovery or inspection of such information or ma-
123 terial not previously disclosed, grant a continuance prohibit
124 the party from introducing in evidence the material not dis-
12d closed, enter such other order as it seems just under the cir-
126 cumstances, or enter any combination of the foregoing.


