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To the Honorable Senate and House of Representatives;

The Special Commission on Mental Health, created by Chapter
89 of the Resolves of 1961 and revived and continued by Chapter
117 of the Resolves of 1962, the scope of which was enlarged
by Chapter 130 of the Resolves of 1962, and which has been
further revived and continued by Chapter 55 of the Resolves of
1963, Chapter 28 of the Resolves of 1965, Chapter 1, 46 and
112 of the Resolves of 1966, hereby submits a report on the
commitment and hospitalization laws of the Commonwealth, being
the fourth report of the Special Commission, on mental health
matters.

Senator Leslie B. Cutler was chosen as Chairman at the first
meeting of the Commission in September 1961 as she had filed the
original Resolve that resulted in the creation of the Commission.

At the first meeting there was discussion of the scope of the
Study to be made. Mrs. Cutler pointed out one of the great needs
was a complete revision of Chapter 123, which deals with the
commitment, treatment and release of mentally ill persons to
the State Hospitals and Schools for mentally retarded. She stated
that a previous Commission of 1954 and 1955 did some work
along these lines, but the legislation filed did not get beyond
the Senate Third Reading Committee.

In 1962 the Commission was granted an appropriation to secure
the services of a qualified and experienced Director, together

%with a staff of legal experts and research secretaries in the field
of mental health, to proceed with various projects as outlined by
the Director and approved by the Commission. Dr. Donald P.
Kenefick was the Staff Director and Ruth E. Nelson Secretary to
the Commission.

I
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In 1965 Dr. Kenefick resigned as Director of the Commission
having accepted an important position in New York. In his place
Dr. A. Louis McGarry was appointed Director, and he has car-
ried the work forward to its present conclusion.

The Commission has filed the following reports:

First Report January 24, 1962 (S-625)
Second Report December 26, 1962 (S-645)
Third and very brief report in 1965 (S-806)
Fourth Report 1966 (S-886)

The First Report in 1962 contained staff reports submitted
under the Director, Dr. Donald F. Kenefick. A start was made on
the statutory changes to be further studied under Professor
William J. Curran; a Study of Administrative Operation and Plan-
ning in the Department of Mental Health by Dr. Louisa Howe;
a Study and questionnaire relative to work satisfaction and re-
cruitment of personnel in the Department of Mental Health by
Dr. Kenefick and William Ryan, Ph.D., assisted by Dr. A. Louis
McGarry.

This Report is contained in S-645 dated December 26, 1962
and can be secured at the State House Legislative Document
Room on the 4th floor.

Some very interesting facts relative to Mental Health manpower
and recruitment were brought out by the research done. It was
pointed out that one of the basic needs is to make more efficient
use of the abundant manpower resources now in Massachusetts
with special emphasis on securing more of the professionals in
private practice to give more time to State service.

The Commission visited a number of the State Hospitals, both
individually and as a group. The one institution that the members
all felt was entirely inadequate was the Hospital for Criminal
Insane at Bridgewater. Recommendations for improvements in
this antiquated and entirely inadequate facility go back to the
Wessel Report of 1955. The Commission urges prompt action on
the construction plans for a new hospital at Bridgewater or else-
where.

In May 1965, the Commission submitted two “Interim Reports”
containing the recommendations and findings of the Research
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Staff for Legal Studies. The Reports explored in detail the pres-
ent Chapter 123 of the General Laws and the need for changes
in the laws.

As the Reports covered more than 300 pages and were of
limited interest, they were only mimeographed and distributed
to interested persons.

In October 1965, a 2-day Seminar was held by the Commission
at the Boston State Hospital. Many leading figures were invited
to testify at the Hearings on the “Interim Reports.” Among those
appearing were: Dr. Donald P. Kenefick from New York; Com-
missioner of Mental Health Dr. Harry Solomon; Chief Justice
Elijah Adlow of the Boston Municipal Court; Judge Paul K.
Connelly of the Waltham District Court; Mr. Walter H. McLaugh-
lin, President of the Massachusetts Bar Association; Dr. Harold
W. Demone, Director of the Mental Health Planning Project; Dr.
Jack Ewalt, Superintendent of the Massachusetts Mental Health
Center; Dr. Francis L.A. deMarneffe, Director of McLean Hos-

A pital and Lt. Governor Elliot Richardson.
From the speakers at the Seminar there was general agreement

that the present Chapter 123 of the General Laws is confusing,
inconsistent and inadequate, and the civil rights of the mentally
ill not properly protected. Many helpful suggestions were made
and will appear in the final Report of the Commission.

Like many Chapters of law in other states, the original Chapter
was written over 75 years ago, and has been added to, section
by section ever since, until it has a confusing number of sections
with a total of some 125 sections. These have now been com-
pletely revised, so that the number of sections has been reduced.

“There is nothing so powerful as an idea whose time has
come.” Ten years ago mental illness and mental retardation were
of interest to only a few. Today the idea has become widespread
that something must and shall be done about mental illness and

*J|mental retardation.
The Special Commission on Mental Health is well aware of

this, and is determined that at long last the efforts of the mem-
bers of the Commission, together with its staff shall be success-
fully concluded.

4
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It has been a great experience to work with the very fine staff
that has done all the excellent work on the recodification of
Chapter 123 of the General Laws of Massachusetts, the Chapter
that embodies all the laws relative to commitment, treatment and
release of mental patients in civil matters as well as the criminal
law.

As Chairman, I wish to express my deep appreciation for all
this work, and especially to the untiring efforts of the two
physicians who have served on the Commission since the begin-
ning, Dr. Bandler and Dr. Keefer. Also very helpful was Dr.|£
William Suskin, psychologist, who left for a position in Wash-
ington, D.C. before the completion of the work.

Lesiglation to effect the revision of Chapter 123 is presented
with this Report. (Appendix 1)

Respectfully submitted

Sen. LESLIE B. CUTLER, Chairman *

Sen. FRANCIS X. McCANN
Rep. ROBERT L. CAWLEY
Rep. AMELIO A. DELLA CUTES A
Rep. TIMOTHY W. HICKEY
Dr. BERNARD BANDLER
Dr. CHESTER S. KEEFER

*

r
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In the Year One Thousand Nine Hundred and Sixty-Seven.

An Act revising the laws of the commonwealth relative to
THE ADMISSION TREATMENT AND RELEASE OF PATIENTS IN INSTI-
TUTIONS UNDER THE CONTROL OF THE DEPARTMENT OF MENTAL
HEALTH, AND RELATED MATTERS.

1 Whereas, The deferred operation of sections 26 and 29 of
2 this act would tend to defeat their purpose, which is to pro-
-3 vide relief forthwith for persons who may have been im-
-4 properly retained in public institutions of the commonwealth,
5 therefore sections 26 and 29 are declared to be emergency
6 laws, necessary for the immediate preservation of the rights
7 of such individuals.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as folloios:

1 Section 1. Chapter 123 of the General Laws is hereby
2 amended by striking out section 1 and by inserting in place
3 thereof the following:
4 Section 1. Unless the context otherwise requires, as used
5 in this chapter:
6 “Commissioner” shall mean the commissioner of mental
7 health.
8 “Department” shall mean the department of mental health.
9 “Mental health legal adviser” shall mean mental health

10 legal adviser as described and provided for in section 118 of
11 chapter 12.
12 “Mental health or retardation facility of the department”
13 shall mean state hospitals, state schools, comprehensive cen-
-14 ters, clinics and other mental health institutions placed within
15 or established by the department.
16 “Private mental health or retardation facility” shall mean

APPENDIX 1.
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17 private mental hospitals or clinics or schools for the retarded
18 or other facilities offering professional care and treatment for
19 such persons.
20 “Qualified physician” shall mean a physician who is desig-
-21 nated by or who meets qualifications required by the regula-
-22 tions of the department. The department may designate
23 different physicians or may establish different qualifications
24 for the position of qualified physician for the purposes of dif-
-25 ferent sections of this chapter. A qualified physician need
26 not be employed by the department or by any mental health £

27 or retardation facility of the department.
28 “Harm” shall mean: (1) physical harm to the person him-
-29 self as manifested by evidence of threats or attempts at sui-
-30 cide or serious bodily harm; or grave social harm such as the
31 loss of a professional license or means of livelihood or a sub-
-32 stantial loss of property pending conservatorship or guardian-
-33 ship proceedings; (2) physical harm to other persons as mani-
-34 fested by evidence of homicidal or other violent behavior or t-
-35 where others are placed in reasonable fear of violent behavior;
36 or behavior which is socially destructive, such as slander,
37 grave offenses against public decency, mental cruelty or be-
-38 havior which renders a parent unfit to care for his children;
39 (3) harm to the person himself as manifested by evidence
40 that such person’s ability to sustain himself in the community
41 is so affected that there is substantial risk of physical impair-
-42 ment or injury.

1 Section 3. In section 7of chapter 123, strike the words
2 “state hospitals” appearing in said section in the first, second
3 and third sentences and insert in place thereof in each in- -

4 stance the words “mental health or retardation facilities of**
5 the department”.

1 Section 4. In section Bof chapter 123, strike the words
2 “state hospital” appearing twice in the first sentence thereofr

1 Section 2. In section 6of chapter 123, strike the words
2 “state hospital” and insert in place thereof the words “mental
3 health or retardation facility of the department”.
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3 and insert in place thereof in each instance the words “mental
4 health or retardation facility of the department”.

1 Section 5. In section BA, strike the words “state hospital”
2 and insert in place thereof the words “mental health or retar-
-3 dation facility of the department”, and strike out the last
4 word of the section, “hospital”, and insert in place thereof
5 the word “facility”.

1 Section 6. In section 9of chapter 123, strike the words
2 “state hospitals” and insert in place thereof the words “mental
3 health or retardation facilities of the department”.

1 Section 9. In section 16 of chapter 123, strike in the first
2 sentence and in the second sentence the words “state hospital”
3 and insert in place thereof in each instance the words “mental
4 health or retardation facility of the department” and strike
5 out also in the first sentence the word “hospital” and insert in
6 place thereof the word “facility”.

1 Section 10. In section 16A of chapter 123, strike out the
2 words “state hospital” and insert in place thereof the words
3 “mental health or retardation facility of the department”.

1 Section 11. Strike section 20 of chapter 123 and insert in
2 place thereof the following new section:
3 Section 20. (a) The superintendent or other head of
4 any mental health or retardation facility of the de-
-5 partment shall have the power and authority to transfer to
6 any other mental health or retardation facility of the de-
-7 partment, or any private mental facility if the superintendent
8 or other head thereof gives his approval, any resident or in-
-9 patient whom he determines to be a proper subject to receive

10 care and treatment at the facility to which he is to be trans-
-11 ferred. At least three days before a transfer is to take place

1 Section 7. Section 12 of chapter 123 is hereby repealed

1 Section 8. Section 15 of chapter 123 is hereby repealed,
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12 the superintendent or other head shall give written notice
13 thereof to the person, and to the nearest relative or guardian
14 of such person. Such notice shall contain a statement that the
15 person, relative or guardian may consult with the mental health
16 legal adviser. If the transfer must be made immediately be-
-17 cause of a medical emergency, such notice shall be given with-
-18 in 24 hours after the transfer is made. Except in emergency
19 cases, no person who at any time prior to being transferred
20 has given notice of his intention to leave a mental health or
21 retardation facility in accordance with the provisions of sec-
-22 tion 52 of this chapter shall be transferred until a final de-
-23 termination has been made on the issue of whether such per-
-24 son should be further retained as an in-patient or resident.
25 Any person to be transported or transferred to or from any
26 mental health or retardation facility shall be so transported or
27 transferred by his family or his friend, or by private car or
28 private ambulance whenever the person ordering such trans-
-29 portation or transfer determines that such is practicable and
30 safe. If the person ordering the transportation or transfer de-
-31 termines that such would not be practicable or safe, he may
32 request any court or police officer to, and such officer shall,
33 so transport or transfer such person. Under no circumstances
34 shall any form of restraint be used which is not absolutely
35 necessary for the safety of such person or people.
36 (b) The department may enter into an agreement with the
37 corresponding department of another state for the transfer of
38 a person to a mental health or retardation facility of such

other state if such person is found to be a resident of such
40 other state, and for the transfer of a person to the facilities
41 of this department if he is found to be a resident of the com-
-42 monwealth; provided, however, that no person who is subject
43 to a criminal complaint, indictment or sentence of a court of
44 this Commonwealth be transferred out of the Commonwealth
45 without the approval of said court.

1 Section 12. In section 20A of chapter 123, strike sub-
-2 sections (1) and (3) and also strike the heading number “(2)”
3 from remaining paragraph, and insert a period after the word
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4 “restraint” in the first sentence of such remaining paragraph,
5 and strike the remaining words in said first sentence.

2in place thereof the following new section: Section 22A. (a)
3 The superintendent or other head of a mental health or re-
-4 tardation facility of the department shall have the power and
5 authority to transfer to the Bridgewater state hospital, after
6 review and approval by the department, only male persons
7 who are so dangerous by reason of mental illness or other
8 mental disability that strict security is required. Except in
9 emergency cases, the superintendent or other head of a facility

10 shall give written notice of all proposed transfers at least three
11 days before the transfer is to take place to the person, the
12 nearest relative or guardian of such person and the mental
13 health legal adviser. If the transfer must be made immedi-
-14 ately because of an emergency, such notice shall be given
15 within 24 hours after the transfer is made. Such notice shall
16 contain a statement that the person, his guardian, or if a
17 minor, his parent or the mental health legal adviser may,
18 within three days of receipt of such notice petition the indi-
-19 cated district court having jurisdiction over the facility for a
20 hearing on the matter, and shall state that the mental health
21 legal adviser is available to assist the person or his guardian
22 or parent in making such a petition. Within five days after
23 the filing of such a petition, written notice of the time and
24 place set for such hearing shall be served upon the person, the
25 nearest relative or guardian and the mental health legal ad-
-26 viser. If the person is found to be indigent, counsel shall be
27 appointed by the court and an independent psychiatric exami-
-28 nation, if requested by counsel for such person, shall be pro-
-29 vided by the court. The person shall be allowed not less than
30 48 hours after the appearance of counsel on his behalf in
31 which to prepare his case. Such person may request either an
32 open or closed hearing at the mental health facility or at the
33 district court and the court in its discretion may grant such
34 request. The court shall determine whether or not the person
35 is so dangerous by reason of mental illness or other mental

1 Section 13. Strike section 22A of chapter 123 and insert
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36 disability that strict security is required. If the court after
37 such hearing does so find, it shall order the person transferred
38 to the Bridgewater state hospital and such person may be re-
-39 tained under such court order for the following six months.
40 (b) If the medical director of the Bridgewater state hospital
41 certifies that any person hospitalized at the Bridgewater state
42 hospital, other than a person under criminal sentence, is not
43 so dangerous by reason of mental illness or other mental dis-
-44 ability that strict security is required, the commissioner of
45 correction shall send a written request to the department to
46 transfer such person to a mental health or retardation facility
47 of the department. Within thirty days after the sending of
48 such notice, the department shall communicate its approval or
49 disapproval of such transfer request to the commissioner of
50 correction. If the request is approved by the department, the
51 transfer shall be executed forthwith. If the department dis-
-52 approves the request, the commissioner of correction may re-
-53 quest a hearing before the district court of Brockton. If the
54 court determines that the person is not so dangerous by rea-
-55 son of mental illness or other mental disability that strict se-
-56 curity is required, it shall order the person transferred to a
57 mental health or retardation facility of the department to be
58 designated by the department. If the department does not
59 approve or disapprove the transfer request by the commis-
-60 sioner of correction within thirty days, it shall be deemed to
61 have approved the transfer.
62 (c) Whenever the medical director of the Bridgewater state
63 hospital certifies that any person hospitalized thereat requires
64 medical treatment which cannot be safely or properly given
65 at the Bridgewater state hospital, the department shall tem-
-66 porarily place such person in the hospital of the department
67 for such medical care and treatment as may be required.
68 (d) Under no circumstances shall any form of restraint be
69 used which is not absolutely necessary for the safety of the
70 person or other people in transferring or transporting per-
-71 sons under the provisions of this section.

1 Section 14. Strike section 23 of chapter 123 and insert in
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2 place thereof the following new section:— Section 23. The
3 superintendent or other head of any mental health or retarda-
-4 tion facility of the department or of the McLean Hospital may
5 receive for care and treatment any person in the military or
6 naval service of the United States who is suffering from
7 mental illness and cannot properly be cared for at the army
8 post, naval station, air base or government hospital within the
9 confines of the commonwealth where he is stationed or hap-

-10 pens to be, upon the written application of the medical officer
11 in charge of such army post, naval station, air base or gov-
-12 ernment hospital, who shall make a full statement of the case
13 in such form as the department prescribes. Unless otherwise
14 ordered by the proper military or naval authority, persons
15 received into an institution under this section may be detained
16 therein for a period not exceeding sixty days, except that fur-
-17 ther detention, if necessary, may be authorized by the depart-
-18 ment. The department may make contracts with the federal
19 government relative to the support of persons received and
20 cared for under the provisions of this section on such terms
21 as may be agreed upon.

1 Section 15. Section 24 of chapter 123 is hereby repealed.

1 Section 16. In section 27 of chapter 123, strike in the first
2 sentence the sixth word “hospital”, and insert in place thereof
3 the words “institution listed in section 16 of chapter 19 of the
4 General Laws”, and strike the word “hospital” as it appears
5 subsequently three additional times in said section and insert
6 in place thereof in each instance the word “institution”.

1 Section 17. In section 28 of chapter 123, strike the eleventh
2 and twelfth words in the first sentence, “state hospital”, and
3 insert in place thereof the following words: “institution listed
4 in section 15 of chapter 19 of the General Laws” and strike
5 the ninety-seventh word in said sentence, “hospital”, and in-
-6 sert in place thereof the word “institution”. Also in said sec-
-7 tion, in the third sentence, strike “a state hospital” and in-
-8 sert in place thereof the words; “each such institution”: in the
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9 fourth sentence, strike “state hospital” and insert in place
10 thereof the words “such institution”; in the eighth sentence
11 strike “a state hospital” and insert in place thereof the words
12 “each such institution”.

1 Section 18. In section 29 of chapter 123, strike the fifth
2 and sixth words, “state hospital”, and insert in place thereof
3 the following words “institution listed in section 15 of chapter
4 19 of the General Laws”; in the remainder of the section,
5 strike the words “state hospitals” appearing in subsections (a)
6 and (c) and “state hospital” appearing in subsections (d) and
7 (e) and insert in place thereof in each place the word “insti-
-8 tutions”.

1 Section 19. Section 30 of chapter 123 is hereby repealed.

1 Section 20. Strike out section 33 of chapter 123 and insert
2 in place thereof the following new section:
3 Section 33. (a) The department may grant a license to a
4 private, federal, county or municipal hospital, sanatorium, in-
-5 firmary, rest home, school, clinic, training center, convalescent
6 home, nursing home, nursery or other facility or a depart-
-7 ment or ward of any such facility to provide professional serv-
-8 ices especially designed for the treatment and care of persons
9 who are mentally ill, mentally retarded or otherwise mentally

10 disabled; provided, however, that the superintendent of such
11 institution or facility is licensed by the department of public
12 health under the provisions of section 71 of chapter 111. Dif-
-13 ferent types of licenses may be granted to different types of
14 facilities, departments or wards. Licenses granted hereunder
15 shall expire one year from the date of issuance. The depart-
-16 ment may fix reasonable fees for licenses and renewal of
17 licenses.
18 (b) Each such facility, department or ward shall be sub-

-19 ject to the supervision, visitation and inspection of the depart-
-20 ment, and the department may make reasonable regulations
21 for the proper operation of such facilities, departments or
22 wards. The department shall inspect all such facilities, depart-
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23 ments and wards prior to the yearly renewal of such licenses.
24 (c) The department may suspend, revoke, limit or restrict
25 the applicability of or refuse to renew the license granted
26 under this section subject to the procedural requirements of
27 section 13 of chapter 30A, for any violation of its regulations
28 or standards concerning such facility, department or ward. The
29 department may temporarily suspend a license at any time in
30 an emergency situation without the delay occasioned by hold-
-31 ing a prior hearing on the suspension but a hearing in accord
32 with section 13 of chapter 30A must be held after the license
33 is suspended.
34 (d) Each facility, department or ward licensed under the
35 provisions of this section shall maintain and make available
36 to the department statistical and diagnostic data.
37 (e) No hospital, sanatorium, infirmary, rest home, school,
38 clinic, training center, convalescent home, nursing home, nur-
-39 sery or other institution or facility, nor any department or
40 ward of any such institution or facility, shall provide profes-
-41 sional services especially designed for the treatment and care
42 of persons who are mentally ill, mentally retarded or other-
-43 wise mentally disabled unless it has first obtained a license
44 from the department under the provisions of this section.
45 (f) Whoever establishes or maintains, or is concerned in
46 establishing or maintaining a mental health or retardation
47 facility without a license granted under the provisions of this
48 section, shall for a first offense be punished by a fine of not
49 more than $500.00 and for subsequent offenses by a fine of
50 not more than $1,000.00 or by imprisonment for not more
51 than two years. The department shall be authorized to enter
52 and to inspect at reasonable times of the day any facility or
53 institution which it has reason to believe is operating in viola-
-54 tion of the provisions of this section. Refusal by the operator
55 or owner to allow such entry and inspection shall for a first
56 offense be punishable by a fine of not more than $500.00
57 and for subsequent offenses not more than $1,000.00 or by
58 imprisonment for not more than two years.
59 (g) Any yearly license previously granted to an institution
60 or facility by the department prior to the effective date of this
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61 law shall remain in effect until the institution or facility is in-
-62 spected and a new license is issued.

1 Section 21. Sections 34, 34A, 35, 36, 37, 38, 39, 39A, 39C,
2 39D, and 39E of chapter 123 are hereby repealed.

1 Section 22. In section 42 of chapter 123, strike the words
2 “mental health or retardation facilities of the department”.

1 Section 23. In section 45 of chapter 123, strike the words
2 feeble minded” appearing twice in such section and insert in
3 place thereof in each instance the words “mentally retarded”.

1 Section 24. Sections 46 and 47 of chapter 123 are hereby
2 repealed.

1 Section 25. Strike all sections of chapter 123 from section
2 50 to the end of the chapter and insert in place thereof the
3 following new sections:
4 Section 50. The department shall adopt regulations estab-
-5 lishing appropriate procedures for the reception, examination,
6 admission, hospitalization, treatment, care, transfer and dis-
-7 charge of mental patients in facilities of the department. Such
8 procedures shall be consistent with the highest practicable
9 professional standards and may include provisions for in-

-10 patient care, day or night care, halfway-house services, family
11 care, after-care, home treatment and such other provisions as
12 the department requires. The department shall by regulation
13 in accord with established professional standards define the
14 categories of mental illness and mental disability for purposes
15 of this section. Different procedures may be established by
16 the department for specific types of patients or for particular
17 facilities but shall be non-discriminatory in regard to race,
18 creed, national origin or length of residence in a particular
19 community. Such procedures shall be flexible and adaptable
20 to changing conditions and advances in the methods of care
21 and treatment and in the delivery of services. In making
22 such regulations the department shall concern itself with the
23 welfare of the patients under its care, the preservation of the
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24 rights and dignity of each such patient, and the protection
25 and welfare of the community in general. Such regulations
26 shall be in as simple and non-technical language as practicable
27 and copies of such regulations shall be available to patients
28 and their families. The department shall furnish the forms
29 which may be required to be used in the procedures which
30 it shall establish under the authority of this section, and shall
31 keep records concerning admissions and other such pro-
-32 cedures.

33 Section 51. The department shall adopt regulations estab-
-34 lishing appropriate procedures for training, care, treatment,
35 examination, evaluation, admission, transfer and discharge
36 of mentally retarded persons in facilities of the department.
37 Such procedures shall be consistent with the highest practi-
-38 cable professional standards and may include provisions for
39 long and short-term residential services, day and night resi-
-40 dential services for various purposes, training programs, school
41 programs, rehabilitation services, preschool clinical services
42 and such other provisions as the department requires. The
43 department shall by regulation in accord with established pro-
-44 fessional standards define the levels of and other aspects of
45 mental retardation as deemed necessary by the department
46 for evaluation, training, care, treatment or other services.
47 Different procedures may be established for different types of
48 facilities or types of mentally retarded persons or their fami-
-49 lies who are being served, but shall be flexible and adaptable
50 to changing conditions and advances in programs and services
51 for the mentally retarded. In making such regulations, the
52 department shall concern itself with the welfare of the
53 mentally retarded under its care, the preservation of the rights
54 and dignity of each such person and the welfare of the com-
-55 munity in general. Such regulations shall be in as simple
56 and non-technical language as is practicable and copies of
57 such regulations shall be made available to such persons and
58 their families. The department shall furnish the forms which
59 may be required to be used in the procedures which it shall
60 establish under the authhority of this section, and shall keep
61 records concerning admissions and other such procedures.
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62 Section 52. Any in-patient or resident over 21 years of
63 age shall be free to leave any public or private mental health
64 or retardation facility at any time upon giving written notice
65 of such intention to the superintendent or other head of such
66 facility except in-patients or residents who are under court-
-67 ordered restriction or under restriction for 10 days in accord-
-68 ance with section 53. The superintendent or other head of
69 such facility may restrict such in-patients or residents right
70 to leave the facility to normal working hours and weekdays
71 and, in his discretion, may require of certain in-patients or
72 residents three days written notice of their intention to leave
73 such facilities. The parents or guardian of persons under 21
74 years of age or under guardianship shall have the same right
75 to remove such persons from the facility as set out above.
76 Where persons are required to give three days notice of in-
-77 tention to leave the facility, an examination of the person may
78 be conducted to determine his clinical progress and to investi-
-79 gate other aspects of his case including his legal competency
80 and his family, home or community situation in the interest
81 of discharging him from the facility. If, however, the superin-
-82 tendent or other head of the facility determines that discharge
83 of such person would create a substantial likelihood of serious
84 harm to the person himself or to other people by reason of
85 the person’s mental illness or other mental disability, he shall
86 forthwith petition the district court of the judicial district
87 wherein such facility is located to order that such person be
88 further retained as an in-patient or resident. The superin-
-89 tendent or other head may retain such person until the hear-
-90 ing on such petition has been held. The court shall hold a
91 hearing on such petition within 10 days after it has been
92 filed unless prior thereto such person has withdrawn or waived
93 his notice of intention to leave or the superintendent or other
94 head of the facility has discharged the person and withdrawn
95 his petition. Within 5 days of the filing of such petition, the
96 court shall cause written notice of the time and place set
97 for such hearing to be served upon the person, the nearest
98 relative or guardian of such person, the superintendent or
99 other head of such facility and the mental health legal adviser.
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100 In all such hearings, the person shall be represented by legal
101 counsel and may present independent medical testimony. If
102 the person is found to be indigent, counsel shall be appointed
103 by the court and an independent psychiatric examination, if
104 requested by counsel for such person, shall be provided by the
105 court. The person shall be allowed not less than 48 hours
106 after the appearance of counsel on his behalf in which to
107 prepare his case. Such person may request either an open
108 or a closed hearing at the mental health facility or at the
109 district court and the court in its discretion may grant such
110 request. If the court orders that such person be further re-
-111 tained as an in-patient or resident such person may not, during
112 the next six month period, leave such facility except by per-
ils mission of the superintendent or other head of the facility, and
114 no further court order shall be necessary to retain such person
115 during such period. Any judicial order made under the pro-
-116 visions of this section shall be deemed a final judgment for
117 purposes of appeal. The superintendent or other head of such
118 facility shall be immune from civil and criminal action for
119 retaining a person and petitioning the court pursuant to the
120 provisions of this section.
121 Section 52A. Any person hospitalized at the Bridgewater
122 state hospital, other than a person under court order or a
123 criminal sentence, his guardian or, if a minor, his parent, or
124 the mental health legal adviser, may petition the district
125 court of Brockton to determine whether or not he is so dan-
-126 gerous by reason of mental illness or other mental disability
127 that strict security is required. The court shall hold a hear-

-128 ing on such petition within 30 days after it has been filed
129 unless prior thereto such petition has been withdrawn or
130 the medical director has requested transfer of such person
131 to a mental health or retardation facility of the department
132 under the provisions of subsection (b) of section 22A of this
133 chapter or such person has been discharged. Within 10 days
134 of the filing of such petition the court shall cause written
135 notice of the time and place set for such hearing to be served
136 on the person, the nearest relative or guardian of such person,
137 the medical director and the mental health legal adviser. In
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138 all such hearings, the person shall be represented by legal
139 counsel and may present independent medical testimony. If
140 the person is found to be indigent counsel shall be provided
141 by the court and an independent psychiatric examination, if
142 requested by counsel for such person, shall be provided by the
143 court. The person shall be allowed not less than 48 hours
144 after the appearance of counsel in his behalf in which to pre-
-145 pare his case. Such person may request either an open or
146 closed hearing at the Bridgewater state hospital or at the
147 Brockton district court and the court in its discretion may £
148 grant such request. If the court finds after such hearing that
149 the person is so dangerous by reason of mental illness or
150 other mental disability that strict security is required, it shall
151 order that the person be further hospitalized at the Bridge-
-152 water state hospital and no further court order shall be
153 necessary to retain such person during the next six-month
154 period. If the court finds that such person is not so danger-
-155 ous but that the person is mentally ill or otherwise mentally *

156 disabled and in need of care and treatment, the court shall "

157 order that the person be transferred to a mental health or
158 retardation facility of the department to be designated by the
159 department. In all other cases, the court shall discharge such
160 person from the Bridgewater state hospital. Any judicial
161 order made under the provisions of this section shall be
162 deemed a final judgment for purposes of appeal.

163 Section 53. (a) Any physician or, if no physician is avail-
-164 able, any police officer who, after examining a person, has
165 reason to believe that failure to hospitalize the person would
166 create a substantial likelihood of serious harm to the person
167 himself or to other persons by reason of such person’s mental
168 illness or other mental disability may restrain such person and
169 apply for the temporary hospitalization of such person for a
170 ten-day period at a facility of the department or any other
171 licensed mental health facility designated for such purpose by $

172 the department. If the initial examination of such person is
173 not possible because of the emergency nature of the case or be-
-174 cause of the refusal of the person to consent to such examina-
-175 tion, other facts and circumstances may be considered by the
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176 applicant to determine whetther hospitalization is necessary.
177 The application for hospitalization shall state the reasons for
178 restraint of such person and any other relevant information
179 which may assist the admitting physician at the mental health
180 facility. Each such person shall be transported to such facility
181 by his family or his friend, or by private car or private am-
-182 bulance whenever the applicant for hospitalization deems such
183 to be practicable and safe. If the applicant deems that such
184 would not be practicable or safe, he shall request the local
185 police department to transport, and such police department
186 shall so transport, such person. Under no circumstances shall
187 any form of mechanical or chemical restraint which is not
188 necessary for the safety of the person himself or other people
189 be used. Whenever practicable prior to transporting such per-

-190 son, the applicant shall telephone the mental facility to de-
-191 scribe the circumstances and to determine whether such fa-
-192 cility is the proper facility to receive such person and also to
193 give notice of any mechanical or chemical restraints to be
194 used and to determine whether such is necessary.

195 (b) If the applicant for hospitalization is a physician desig-
-196 nated as qualified by the department to conduct such examina-
-197 tions such person shall be admitted to the facility immediately
198 after his reception. If the applicant is other than a so-desig-
-199 nated physician, such person shall be given a psychiatric ex-
-200 amination by a physician designated as so qualified immedi-
-201 ately after his reception at such facility. If the qualified
202 physician determines that failure to hospitalize the person
203 would create a substantial likelihood of serious harm to the
204 person himself or to other people by reason of such person’s
205 mental illness or other mental disability, he may admit such
206 person to the facility.
207 (c) No person shall be involuntarily transported or admitted
208 to a mental health facility pursuant to the provisions of this
209 section unless he has first been advised of his right to apply
210 for admission on other than an involuntary basis. Any per-
-211 son hospitalized at a mental health facility pursuant to the
212 provisions of this section shall, immediately after his ad-
-213 mission, be given notice of his right to leave such facility at
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214 any time after he has been hospitalized for ten days, his
215 right to be represented by counsel and his right to be as-
-216 sisted by a mental health legal adviser. Such ten-day emer-
-217 gency hospitalization shall not be renewable for another ten-
-218 day period. At the end of the ten days, the person shall be
219 discharged, if recovered. If he is still in need of care and
220 treatment he may, if he so desires, be admitted or transferred
221 to other care and treatment in the same or another mental
222 health facility. If, however, the person is unwilling to accept
223 continued treatment, he shall be discharged; provided, how-
-224 ever, that if the superintendent or other head of the facility
225 determines that such discharge would create a substantial
226 likelihood of serious harm to the person himself or to other
227 people by reason of mental illness or other mental disability,
228 he shall forthwith petition the district court of the judicial
229 district wherein such facility is located to order that such
230 person be further retained as an in-patient under the same
231 provisions as are contained in section 52.
232 (d) Physicians and police officers shall be immune from
233 civil and criminal suit for restraining, transporting and apply-
-234 ing for the admission of any person to a mental health fa-
-235 cility pursuant to the provisions of this section.
236 Section 5If. (a) Any person under the age of twenty-one
237 whose parent or parents request admission of such person,
238 or any person under guardianship whose guardian requests
239 admission of such person may be admitted in accord with de-
-240 partmental regulations on admission procedures to such public
241 and private mental health and retardation facilities as are
242 appropriate for the care of such persons. The superintendent
243 or other head of such facility may without the consent of the
244 parent or guardian discharge or change the patient status of
245 such person at any time it is deemed in the best interest of
246 the person; provided, however, that written notice be given
247 to the parent or guardian at least three days prior to such
248 discharge or change of status.
249 (b) Any person between the ages of sixteen and twenty-one
250 and any person aged sixteen and above who is under guardian-
-251 ship may be admitted without the consent of his parents or
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252 guardian to any public or private mental health or retardation
253 facility appropriate for the care of such persons and in ac-
-254 cord with departmental regulations on admission procedures;
255 provided, however, that the superintendent or other head of
256 the facility is of the opinion that such person possesses suffi-
-257 cient judgment to make such request for admission. The super-
-258 intendent or other head of the facility may discharge or change
259 the patient status of such person without the consent of par-
-260 ent or guardian at any time it is deemed in the best interest
261 of the person. Such person may leave the mental health fa-
-262 cility at any time, subject to the provisions of section fifty-
-263 two of this chapter.
264 Section 55. Each person other than a mentally retarded
265 person or a person restrained under court order or under the
266 provisions of section 53 of this chapter and including an in-
-267 patient at the Bridgewater state hospital not restrained, shall
268 have a periodic review of his case as hereinafter described at
269 the following times, which times shall be calculated from the
270 date of hospitalization as an in-patient; between the seventieth
271 and ninetieth day, within the last twenty days of the sixth
272 month and at least once each year thereafter. The patient
273 and his family shall be given written notice of such review
274 and of the availability of the mental health legal adviser at
275 least three days before the review is to begin. The periodic
276 review shall consist of a thorough clinical examination. In
277 addition, each periodic review shall include a consideration of
278 all possible alternatives to continued hospitalization. Such con-
-279 sideration shall include, but not be limited to, a determination
280 of the patient’s relationship to the community, including the
281 nature of existing relationships with family or others in the
282 community, employment possibilities, community resources,
283 and foster or convalescent care facilities. The social service
284 department of the facility shall take part in the review and
285 may utilize community resources, including the area and re-
-286 gional community mental health programs, in conducting such
287 review. The review shall also include consideration of the
288 legal competency of the patient and the necessity or advisa-
-289 bility of the appointment of a guardian or conservator. The
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patient or his family, or the clinician in charge of the case,
or the social service department may request the assistance of
the mental health legal adviser in examining the legal issues
in the case or in representing the interests of the patient in
the review. Following the periodic review, the patient shall be
discharged or placed on trial visit unless it is determined from
such review that the person is in need of further care and
treatment as an in-patient. If the patient is not discharged,
a written report shall be fixed with his record indicating that
such patient is in need of further care and treatment as an in-
patient and the reasons therefor, and in the case of a person
confined at the Bridgewater state hospital there shall be a
further determination that the person is so dangerous to
others that strict security is required and the reasons therefor,
the report shall also indicate the results of the clinical, social
and legal review. Following the periodic review, the patient
shall be given written notice by the department of the availa-
bility of the mental health legal adviser, of his right to leave
the facility and of his right to judicial review of any decision
to retain him as an in-patient; except that a patient hospi-
talized at the Bridgewater state hospital shall be given written
notice of his right to petition the Brockton district court for
judicial review of any decision to further retain him as an in-
patient at the Bridgewater state hospital.
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of the department shall have a periodic review of his case as
hereinafter described at the following times, which times shall
be calculated from the date of admission as a resident or in-
patient: within 90 days; within 60 days after one year; and
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year period thereafter. The person and his family shall be
given written notice of such review at least three days before
the review is to begin. Periodic review shall consist of a
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view shall include a consideration of all possible alternatives
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clude, but not be limited to, a determination of the person’s
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328 relationship to the community, including the nature of exis-
329 ting relationships with family members or others in the corn-
330 munity, employment possibilities, community resources and
331 foster or convalescent care facilities. The social service de-
332 partment of the facility shall take part in the review and may
333 utilize community resources, including the area and regional
334 community mental retardation programs and the services of
335 child guardianship programs on the state and local levels, in
336 conducting such review. The review shall also include con-
337 sideration of the legal competency of the person and the
338 necessity or advisability of having a guardian or conservator
339 appointed. The person or his family, or the professional in
340 charge of the case, or the social service department may re-
341 quest the assistance of the mental health legal adviser in ex-
342 amining the legal issue in the case or in representing the in-
343 terest of the mentally retarded person in the review. Follow-
344 ing the periodic review the person shall be discharged unless
345 it is determined from such review that the person is in need
346 of further training, care or treatment as a resident or in-
347 patient. If the person is not discharged, a written report shall
348 be filed with his record indicating that such person is in need
349 of further training, care or treatment as a resident or in-
350 patient and the reasons therefor. The report shall also indicate
351 the results of the clinical, social and legal review. Following
352 the periodic review, the person shall be given written notice
353 by the department of his rights to leave the facility and to
354 judicial review of any decision to retain him as a resident or
355 in-patient.
356 Section 57. Any person who is retained under court order
357 as an in-patient or resident in any public or private mental
358 health or retardation facility and who absents himself under
359 any circumstances not authorized by the provisions of this
360 chapter or the regulations of the department or fails to re-
-361 turn to the facility at the expiration of any trial visit, or upon
362 being recalled therefrom, may be taken into custody and re-
-363 turned to the facility by any police officer, or by any person
364 so authorized in writing by the superintendent or other head
365 of the facility; provided, however, that no person shall be
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366 taken into custody under the authority of this section after
367 the expiration of six months, beginning with the first day of
368 such absence.
369 Section 58. Physical means of restraint may be used only
370 in cases of extreme violence, of personal injury, or attempted
371 suicide, or the imminence or threat of such. Prior to the ap-
-372 plication of such restraint, a written order therefor shall be
373 issued by the superintendent or by a physician designated by
374 the superintendent. Means of restraint other than chemical in
375 nature may be applied without such order in emergencies
376 where the superintendent or designated physician is not avail-
-377 able, provided that the restraint is reported to the superin-
-378 tendent or to the designated physician who shall investigate
379 the matter as soon as possible thereafter. The superintendent
380 or the designated physician shall investigate and by written
381 order authorize the continuation or the removal of such
382 restraint and shall indicate his reasons therefor in the patient
383 record of the person so restrained. Such applications of re-
-384 straint shall be reviewed every 24 hours by such superinten-
-385 dent or a designated physician. “Restraint” as used in this
386 section shall include mechanical devices, protection sheets or
387 simple sheets or prolonged baths or hot or cold packs when
388 used as a means of restraint or chemical means of restraint,
389 or confinement in a strong room or place of seclusion other
390 than when patients are placed in their room at night.
391 Section 59. All letters written by patients or residents in
392 any public or private mental health or retardation facility to
393 the department, to his personal physician, to his attorney, to
394 the mental health legal adviser, and to any court shall be
395 forwarded unopened. The superintendent or other head of
396 a mental health or retardation facility or his representative
397 may open any other letters written by the patient or resident
398 and, when necessary in the best interest of such patient, may
399 restrict the mailing thereof. Each mental health or retarda-
-400 tion facility shall make stationery and postage available in
401 reasonable amounts to all patients or residents thereof.
402 Section 60. The personal physician or attorney of a patient
403 or resident of any public or private mental health or retarda-
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404 tion facility and the mental health legal adviser shall be ad-
-405 mitted to visit such patient or resident at all reasonable times.
406 Other people shall be admitted to visit such patient or resi-
-407 dent unless, in the opinion of the superintendent or other
408 head of the facility, such visit would not be in the best in-
-409 terest of the patient or resident.
410 Section 61. No person shall be deemed to be incompetent
411 to manage his affairs or make a will solely by reason of his
412 admission in any capacity to the treatment or care of the
413 department or to any public or private mental health or retar-
-414 dation facility, nor shall departmental regulations restrict such
415 rights.
416 Section 62. Annually on or before October 1, the Commis-
-417 sion on Administration and Finance shall determine the ac-
-418 tual cost of the treatment, training and other care of per-
-419 sons hospitalized or otherwise cared for in any mental health
420 or retardation facility of the department and the cost of other
421 services rendered by the department and shall notify the de-
-422 partment thereof. The department shall then establish the
423 charges for services for each such person. Any such person,
424 or the estate, parent, spouse, or child of such person if of
425 sufficient financial ability, shall be liable to the department
426 for such charges. Any action for the recovery of such charges
427 shall be brought by the attorney general in the name of the
428 department. This section shall not apply to defendants in
429 pending criminal proceedings, or to prisoners under sentence,
430 or to persons retained under court order as a result of being
431 determined not guilty by reason of mental illness or other
432 mental disability.
433 Section 63. Whenever the superintendent or other head of
434 a mental health or retardation facility of the department has
435 reason to believe that a person who has been an in-patient or
436 resident thereat for more than six months, who is not under
437 guardianship or conservatorship, is unable to care for his
438 personal property, he shall so notify the mental health legal
439 adviser who shall promptly investigate the matter and make
440 a written record of the name and last known residential ad-
-441 dress of such person, the name and address of the nearest
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relative of such person if known or, if not known, the name
and address of the person with whom such person last resided.
Such record shall also contain the nature, income and prob-
able value of the person’s property and whether, in the opinion
of the mental health legal adviser, the person is unable to
care for his property adequately. If the mental health legal
adviser determines that such person is not able to care for
his property adequately, he shall (1) if he determines that
such property exceeds five hundred dollars in value or that it
would otherwise be appropriate for a guardian or conservator
for such person to be appointed, cause the appropriate pe-
titions to be filed with the probate court having jurisdiction;
or (2) if he determines that such property does not exceed
five hundred dollars in value and that it would not otherwise
be appropriate for a guardian or conservator for such person
to be appointed, arrange for the most appropriate disposition
of the property. The mental health legal adviser shall have
the power to sell, liquidate or otherwise dispose of such prop-
erty; provided, however, that not less than 30 days prior to
such disposition he shall cause a copy of the aforementioned
record together with a statement of his intended disposition
to be sent to such person, relative or other friend. If such
person, relative or other friend does not within such 30 day
period send to the mental health legal adviser a written ob-
jection to such disposition, the property may be disposed of
as hereinabove provided for the benefit of the person. If such
person, relative or friend so objects, the mental health legal
adviser shall cause the appropriate petitions for the appoint-
ment of a guardian or conservator to be filed with the probate
court having jurisdiction. Prior to taking any action under
the provisions of this section, the mental health legal adviser
shall consult with the professional staff of the hospital and
shall take into account the clinical effects of such disposition
of a person’s property, and shall determine that such dis-
position is in the best interests of the person. Funds received
as a result of such disposition shall be deposited in accordance
with the provisions of subsection (a) of section 64. The mental
health legal adviser shall make and maintain complete records
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480 of all dispositions of property made under the provisions of
481 this section and shall file a copy of each such record with the
482 other records of the department relating to the person whose
483 property has been so disposed of. The mental health legal
484 adviser may take such other steps as he deems necessary to
485 protect the financial security of such in-patient or resident.
486 Section 64- (a) The superintendent or other head of a men-
-487 tal health or retardation facility of the department may de-
-488 posit in any bank organized and existing under the laws of
489 the commonwealth funds belonging to persons who are in-
-490 patients or residents at such facility, funds deposited by rela-
-491 tives or friends of such persons, and other funds belonging
492 to such persons. Such funds shall be held in trust for or used
493 for the benefit of such persons. The superintendent or other
494 head of the facility may endorse for deposit only with such
495 funds checks not exceeding two hundred dollars in value pay-
-496 able to such persons who are unable or refuse to endorse such
497 checks for the purpose of so depositing them. Upon request
498 of any such person, or the nearest relative, guardian or con-
-499 servator of such person, the superintendent or other head of
500 the facility shall render a complete written account of all
501 funds which are held in trust for the person. Upon the dis-
-502 charge of a person, the department shall render such an ac-
-503 count of and shall pay over to such person all such funds
504 which it holds in trust for him.
505 (b) So much of any funds held in trust by the superinten-
-506 dent or other head of the facility for any persons who have
507 been discharged from or who have otherwise left any mental
508 health facility or the custody of the department, and such
509 funds amounting to less than one hundred dollars belonging
510 to persons who have died, which shall have remained un-
-511 claimed for more than seven years, shall be paid by the
512 superintendent or other head of the facility to the state treas-
-513 urer to be held subject to being paid to the person establish-
-514 ing a lawful right thereto, with interest at the rate of three
515 percent per annum from the time when it was so paid to the
516 state treasurer to the time when it is paid by him to such
517 person; provided, however, that the department shall first be
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paid from such funds for any sum due it for charges to the
person for whom such funds were originally deposited, and
provided further that if such amount does not exceed fifty
dollars, the superintendent or other head of the facility may
pay such sum to the state treasurer immediately. The balance
of such funds may, after six years from the date when such,
funds were paid to the state treasurer, be used as a part of
the ordinary revenue of the commonwealth. Any person may,
however, establish his claim to such funds after the expira-
tion of such six year period and any claim so established shall
be paid from the ordinary revenue of the commonwealth. Any
person claiming a right to funds deposited with the state
treasurer under this section may establish the same by a peti-
tion to the probate court; provided, however, that in cases
where claims amount to less than fifty dollars, the claims may
be presented to the comptroller who shall examine the same
and allow and certify for payment such as may be proved to
his satisfaction. The public administrator shall be notified
when there exist funds in excess of one hundred dollars be-
longing to a deceased person who has been an in-patient or
a resident of a mental health or retardation facility of the
department.
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540 (c) If a person is discharged from or otherwise leaves a

mental health or retardation facility of the department while
he is liable to the department for any charges and there is
in the custody of the superintendent or other head of the
facility a bank book representing a deposit account in a bank
as defined in section one of chapter one hundred and sixty-
seven in the patient’s name which is unclaimed during the
two-year period following the date of such discharge or other
leave, the superintendent or other head of the facility may
present said bank book to such bank accompanied by the
affidavit of the mental health legal adviser stating (1) the
name of such person, (2) the dates upon which such person
was admitted to and discharged from or otherwise left such
mental health or retardation facility or the supervision of the
department, (3) the amount of money for which the said
person is liable to the department, (4) that the said bank
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556 book belongs to said person, (5) that it has been in the
557 custody of the superintendent or other head of the facility
558 and has been unclaimed for more than two years, and (6) a
559 diligent search has been made to find the person or persons
560 entitled thereto; and demanding payment from the balance
561 of such bank account an amount not in excess of the amount
562 due to the department by such person. Thereupon such bank
563 shall pay the department the amount so requested in said
564 affidavit and shall endorse such payment upon such bank book,
565 with specific reference to this section and shall return such
566 bank book to the superintendent or head of the facility. Pay-
-567 ment to the department under the provisions of this section
568 shall discharge the bank of liability to the owner of said
569 property, or any person claiming under him, to the extent of
570 such payments.
571 (d) Personal property belonging to or deposited for the
572 benefit of any persons who have been discharged from or
573 who have otherwise left any mental health or retardation
574 facility or the custody of the department, or who have died,
575 which shall have remained unclaimed for more than one
576 year shall be sold, or if without sale value, otherwise disposed
577 of by the superintendent or other head of the facility: pro-
-578 vided, however, that not less than 30 days prior to such dis-
-579 position the superintendent or other head of the facility shall
580 send notice of the intended sale or disposition of such prop-
-581 erty to the person at his last known residential address, to
582 the nearest relative or guardian or conservator of such person
583 to the person with whom such person last resided. If such
584 person, relative or other person does not within such 30 day
585 period object to such sale or disposition, the department may
586 sell or dispose of the property in accordance with its regula-
-587 tions. Funds received as a result of such sale or disposition
588 shall be held and deposited in accordance with the provisions
589 of subsection (b) of this section.
590 Section 65. (a) The department shall cause to be given to
591 the patients hospitalized at each mental health facility of the
592 department instruction in such arts, crafts, manual training,
593 and other branches and lines of occupation and education as
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594 may be appropriate for such patients to undertake, especially
595 patients who are unable to engage in programs for patient-
-596 trainees.
597 (b) The department shall establish programs for patients
598 hospitalized at each mental health facility whose recovery
599 or rehabilitation would be assisted by performing certain work
600 in or about such mental health facility. Such patients shall
601 be assigned to such work and shall be known as patient-
-602 trainees. The department shall pay or credit each patient-
-603 trainee for work performed by him under said program in
604 accordance with payment schedules established by the de-
-605 partment in its regulations.
606 (c) The department may permit the sale of goods, wares
607 merchandise produced by any patient hospitalized at any
608 mental health facility on such terms and conditions and at
609 such places as it shall determine. The department shall also
610 determine the price for which said goods may be sold, and
611 the portion, if any, of the proceeds of each such sale which
612 shall be returned to the commonwealth to reimburse it for its
613 costs in connection therewith. The balance of the proceeds
614 of any such sale shall be held in trust in accordance with
615 the provisions of subsection (a) of section fourteen of this
616 chapter.
617 Section 66. The superintendent or other head of each facility
618 of the department shall furnish medicine and drugs without
619 payment therefor to any patients at the outpatient clinic of
620 such facility who, in his opinion, is a needy person and who
621 actually requires such medicine and drugs. For the purposes
622 of this section, the determination as to whether the patient
623 is a needy person shall be made by the superintendent or other
624 head of the facility or his representative and such determina-
-625 tion shall be final.
626 Section 67. Persons who are hospitalized in mental health
627 or retardation facilities of the department may retain the
628 services of physicians and other professional persons who are
629 not employed full-time by the department at any mental health
630 or retardation facility of the department. The department
631 shall encourage and facilitate the establishment and continue-
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tion of such professional relationships and may compensate
such physicians and other professional persons for services
rendered and for expenses incurred in accordance with pay-
ment schedules established by the department in its regula-
tions.
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Section 68. In order to determine the mental condition of
any person coming before any court of the commonwealth,
the presiding judge may, in his discretion, request the depart-
ment to assign a physician designated by the department as
qualified for such purposes, which physician shall make such
examinations as the judge may deem necessary.
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643 Section 69. (a) If after the indictment of or the issuance

of a criminal complaint against any person, the criminal
court having jurisdiction has reason to believe that the de-
fendant may be incompetent to stand trial or that the de-
fendant may not be criminally responsible for the crime of
which he has been accused by reason of mental illness, men-
tal retardation or other mental disability, it may at any stage
of the proceedings order an examination of the defendant to
be conducted by a qualified physician. In each such instance,
the court shall provide the qualified physician with the legal
criteria for competence to stand trial and criminal responsi-
bility. The prosecuting attorney shall not, on his own motion,
raise either the issue of the competence of the defendant to
stand trial or the issue of the criminal responsibility of the
defendant.
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658 (b) Such examination shall be conducted, whenever practi-

cable, at the court house or place of detention where the de-
fendant is being held. If no qualified physician is available
to conduct such examination outside of a mental health fa-
cility, such person shall, except in an emergency, be brought
before the court before an order for hospitalization is made. In
the case of a complaint, the court shall determine whether there
is justification for the complaint. If after such examination,
the court has reason to believe that the defendant may be
incompetent to stand trial or may lack criminal responsibility
for the crime of which he has been accused by reason of
mental illness, mental retardation or other mental disability,
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670 it may order that the defendant be taken to a mental health
671 facility or, if a male, to the Bridgewater State Hospital if the
672 court determines that strict security is required, to be received
673 for examination and observation for a period not to exceed 20
674 days. If, before the expiration of such 20 day period, the
675 examining physician believes that observation for more than
676 20 days is necessary, he shall so notify the court and shall
677 request in writing an extension of the 20 day period, specify-
-678 ing the reason for which such further observation is neces-
-679 sary. Upon receipt of such request, the court may extend such
680 observation period, but in no event shall such period exceed
681 40 days from the date of the initial court order of such
682 examination.
683 (c) Before the expiration of such observation period, the
684 examining physician shall give a written report thereof to the
685 court. Such report shall be signed by the physician who
686 actually conducts such examination and shall contain an
687 opinion, supported by clinical findings, of whether the de-
-688 fendant is incompetent to stand tried and whether the de-
-689 fendant lacked criminal responsibility for the crime of which
690 he is accused by reason of mental illness, mental retardation
691 or other mental disability. Such report shall also contain an
692 opinion, supported by clinical findings, of whether the de-
-693 fendant is in need of the treatment and care offered by the
694 department.
695 (d) Within five days after the receipt of such report, the
696 court shall make a finding on the issue of whether the de-
-697 fendant is competent to stand trial; provided, however, that
698 thereafter the defendant shall be accorded reasonable notice
699 and an opportunity for a hearing on such finding; and pro-
-700 vided further that the court on its own motion by notice to
701 the defendant may order such hearing at any time. A copy
702 of such notice shall also be sent to the nearest relative or
703 guardian of and to counsel for the defendant and to the mental
704 health legal adviser. If the court orders or if the defendant
705 or any other person on his behalf requests such hearing, it
706 shall be given by the court within 10 days of such finding
707 or request as the case may be. In all such hearings, the de-
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708 fendant shall be represented by counsel and may present in-
-709 dependent medical testimony. If the defendant is found to be
710 indigent, such counsel shall be appointed by the court and an
711 independent psychiatric examination, if requested by coun-
-712 sel for the defendant, shall be provided by the court. The de-
-713 fendant shall have the right to be present at the hearing, sub-
-714 ject to the discretion of the court.
715 (e) In like manner to the proceedings under subsections (a),
716 (b) and (c) of this section the court may order a psychiatric
717 examination or a period of observation in a mental health
718 facility of the department to aid the court in its disposition
719 after a finding of guilty on a criminal charge and prior to
720 sentencing, but in no case shall such period of observation ex-
-721 ceed 40 days.
722 Section 70. (a) After a hearing under the provisions of
723 section 69 of this chapter or if no hearing is ordered or re-
-724 quested, if the court finds that the defendant is competent to
725 stand trial, the court shall cause the defendant to be returned
726 to criminal custody and shall continue with the original pro-
-727 ceedings. If the court finds that the defendant is incompetent
728 to stand trial, the court may order that the defendant be hos-
-729 pitalized at a mental health facility or, if a male, at the Bridge-
-730 water State Hospital if the court finds that the defendant is so
731 dangerous to others by reason of mental illness or other mental
732 disability that strict security is required. Such defendant shall
733 have a periodic clinical and legal review of his case between
734 the 150th and 180th day of such hospitalization and at least
735 once each year thereafter. Such review shall include an ex-
-736 amination by the mental health legal adviser and shall in-
-737 elude his opinion with regard to the defendant’s competence
738 to stand trial. The mental health legal adviser shall give notice
739 to the defendant of his right to petition for a hearing in the
740 court ordering such hospitalization on the issue of competence
741 to stand trial and shall assist the defendant to so petition if
742 he so elects. In addition, the mental health legal adviser fol-
-743 lowing such examination or at any other time may, on his own
744 motion, petition for such hearing. If such hearing is requested
745 it shall be given by the court within 10 days of such request
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in the same manner and with the same rights as specified
hereinbefore for original hearings on such issue. If after such
hearing the court finds that the defendant is still incompetent
to stand trial it may order the continued hospitalization of
such defendant and during the next six months no new hear-
ing on the issue shall be required except by request of the
superintendent or other head of such mental health facility of
the department or the medical director of the Bridgewater
State Hospital or by order of the court. Such finding of in-
competence to stand trial shall be a final judgment for pur-
poses of appeal.
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(b) If at any time during such hospitalization, it shall ap-
pear that the defendant is competent to stand trial, the super-
intendent or other head of the mental health facility at which
such defendant is hospitalized shall notify the court and the
court shall forthwith return the defendant to the court for
continuance of the criminal proceedings.
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(c) If at any time during such hospitalization the superin-
tendent or other head of the mental health facility at which
such defendant is hospitalized determines that it would be in
the best interest of the defendant to place him on out-patient
care, day or night care or on some other patient status and
that to do so would not create a substantial likelihood of seri-
ous harm to the defendant himself or to other people, he shall
so notify in writing the court having jurisdiction and the
prosecuting attorney. If the court does not within 30 days
thereafter send written notice to the superintendent or other
head of the mental health facility of its objection to the change
of status of the defendant, the superintendent or other head
may place the defendant on such other patient status and
subject to such restrictions as he may determine to be proper.
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(d) In the case of a court order for hospitalization under
the provisions of subsection (a), the clerk of court shall enter
the date of the expiration of the period of time equal to the
time of imprisonment which the defendant would have had
to serve prior to becoming eligible for parole if he had been
convicted of the most serious crime with which he was charged
in court prior to such hospitalization and sentenced to the
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784 maximum sentence he could have received therefor. The pro-
-785 visions of sections 129, 129A, 1298 and 129 C of chapter 127
786 shall be applied to reduce such period of time. On the final
787 date of such period, the court shall dismiss the criminal
788 charges against such person or in the case of a nolle prosequi
789 of such charges such person may be discharged from the treat-
-790 ment and care of the department; provided, however, that if
791 the superintendent or other head of the mental health facility
792 at which the defendant has been hospitalized determines that
793 the discharge of the defendant would create a substantial
794 likelihood of serious harm to the defendant himself or to other
795 people by reason of the defendant’s mental illness or other
796 mental disability, he may retain the defendant as an in-patient;
797 and provided further that no person shall be retained at the
798 Bridgewater State Hospital as an in-patient unless the medi-
-799 cal director thereof shall determine that such person is so
800 dangerous by reason of mental illness or other mental disability
801 that strict security is required. In the event that the patient
802 is so retained either at the mental health facility or the Bridge-
-803 water State Hospital as hereinabove provided, he shall have
804 and within 10 days shall be given due notice by the mental
805 health legal adviser of all of the rights of persons other than
806 defendants in pending criminal proceedings or prisoners under
807 sentence.
808 Section 71. (a) If counsel for a defendant who under the
809 previous section has been found to be incompetent to stand
810 trial believes that he can establish a defense of not guilty to
811 the charges pending against the defendant other than the de-
-812 fense of not guilty by reason of mental illness, mental re-
-813 tardation or other mental disability, he may request an op-
-814 portunity to offer a defense thereto on the merits. The court
815 may require counsel to support his request by affidavit or
816 other evidence. If the court grants such a request, the evidence
817 of the defendant and of the commonwealth shall be heard by
818 the court sitting without a jury. After hearing such petition,
819 the court may, in appropriate cases, dismiss the indictment or
820 other charges or find them defective or insufficient and order
821 the release of the defendant from criminal custody; provided,
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however, that if the court deems that discharge of the de-
fendant would create a substantial likelihood of serious harm
to the defendant himself or to other people by reason of the
defendant’s mental illness, mental retardation or other mental
disability, it may order that the defendant be taken to a mental
health facility for hospitalization in accordance with the pro-
cedures, and with the same rights and status, established by
this chapter and the regulations of the department for per-
sons other than defendants in pending criminal actions or
prisoners under sentence.
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(b) Notwithstanding any provision in this section or the
previous two sections, a court at any stage of criminal pro-
ceedings may allow a defendant to be released on bail or may,
if it determines that the defendant is in need of the treatment
and care offered by the department, dismiss the criminal
charges against a defendant and permit the defendant to be
hospitalized at a mental health facility in accordance with the
procedures and with the same rights and status established by
this chapter and the regulations of the department for persons
other than defendants in pending criminal proceedings or
prisoners under sentence.
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843 Section 72. (a) In lieu of sentencing a person convicted of

common drunkenness, as provided in section 53 of chapter 272,
or of any crime involving the illegal use of alcohol or addicting
drugs, or in lieu of conviction of any crime to which alco-
holism or drug addiction may be allowed as a defense, the
criminal court having jurisdiction may order such person to
be hospitalized for a period of time not to exceed six months
at a facility designated by the department for such purpose
or, in the case of a male person, to the Massachusetts Correc-
tional Institution at Bridgewater or, in the case of a female
person, to the Massachusetts Correctional Institution at
Framingham; provided, however, that prior to issuing such
order the court has made a finding, based upon competent
medical testimony, that such person is addicted to the in-
temperate use of alcohol or addicting drugs and that failure
to restrain such person would create a substantial likelihood
of serious harm to the person himself or to other people by
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860 reason of such addiction. Such hospitalization may be termi-
-861 nated at any time by the superintendent or other head of the
862 facility or institution under such conditions, including au-
-863 thorized leave of absence, as the superintendent or other head
864 of the facility determines to be in the best interest of such
865 person.
866 (b) At the time of the issuance of the court order for hospi-
-867 talization under subsection (a), the person to whom the order
868 applies shall have and shall be given reasonable notice of the
869 right to a hearing on such order. Should such hearing be re-
-870 quested, such person shall be entitled to counsel and, if in-
-871 digent, the court shall provide counsel and, if requested by such
872 defense counsel, an independent medical opinion shall be ob-
-873 tained.
874 (c) Nothing in this section shall preclude either the vol-
-875 untary admission of any person to the facilities and institutions
876 described above in lieu of complaint, prosecution, conviction
877 or as a condition of probation for offenses involving the in-
-878 temperate or illegal use of alcohol or addicting drugs or the
879 change of status of persons admitted under the provisions of
880 subsection (a) to a voluntary or other status under such reg-
-881 ulations as the department or the department of correction
882 shall provide.
883 Section 73. If a person who has been a defendant in any
884 criminal proceeding is found not guilty by reason of mental
885 illness, mental retardation or other mental disability, the court
886 having jurisdiction may order that such person be hospitalized
887 at a mental health facility of the department or, if a male, at
888 the Bridgewater State Hospital if the court has determined
889 that the person is so dangerous by reason of mental illness or
890 other mental disability that strict security is required. In the
891 case of such finding in which the charge was murder or man-
-892 slaughter such hospitalization at a mental health facility or
893 the Bridgewater State Hospital shall be mandatory and for
894 an indefinite period of time. Such person shall be restricted
895 in his movements to the buildings and grounds of the insti-
-896 tution at which he is hospitalized.
897 At any time after such person has been hospitalized for six
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898 months he shall have the right to petition the court which
899 ordered such hospitalization for a hearing on the question of
900 whether he may be discharged from the care of the depart-
-901 ment or the Bridgewater State Hospital; provided, however,
902 that no such person shall be discharged without such hearing
903 and the court shall be satisfied that such discharge is not
904 likely to cause danger to others before such order of discharge
905 is rendered. The mental health legal adviser may assist in the
906 preparation of such petition for discharge. The court need
907 not grant such hearing for discharge at intervals of less than
908 one year between such hearings. The finding of the court on
909 such petition for discharge shall be final for purposes of ap-
-910 peal.
911 From time to time the superintendent or other head of the
912 mental health facility wherein such person is hospitalized or
913 the medical director of Bridgewater State Hospital if such per-
-914 son is confined therein, may in writing request that the court
915 which ordered such hospitalization modify the restrictions
916 hereinabove provided in the interest of the rehabilitation of
917 such person and the court may grant such modification by
918 court order with or without a hearing in the issue; provided,
919 however, that no such modification shall be granted unless
920 the court is satisfied that such modification is not likely to
921 cause danger to others. Such restrictions may be reimposed
922 at any time by the court having jurisdiction or by the super-
-923 intendent or other head of the mental health facility or the
924 medical director of the Bridgewater State Hospital, which-
-925 ever has the responsibility for the care of such patient, if
926 there is reason to believe that such modification is resulting in
927 danger to other persons, unless such person has been dis-
-928 charged from the care of the department by the court or by
929 action of the governor as hereinbelow provided.
930 In addition to the discharge from the care of the depart-
-931 ment as provided above, the governor may discharge such per-
-932 son from the care of the department when he is satisfied after
933 an investigation by the department and such other investiga-
-934 tion as he may order that such discharge will not cause danger
935 to others.
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936 Section 7lh If the person in charge of any place of detention
937 within the commonwealth has reason to believe that any pris-
-938 oner under sentence therein is in need of hospitalization at a
939 mental health facility by reason of mental illness or other
940 mental disability, he shall cause such prisoner to be examined
941 at such place of detention by a physician designated by the
942 department as qualified to perform such examination. The
943 qualified physician shall report the results of his examination
944 to the district or superior court having jurisdiction over the
945 place of detention. Such report shall include an opinion with
946 reasons therefor as to whether the prisoner is in need of hos-
-947 pitalization at a mental health facility by reason of mental
948 illness or other mental disability. The court which receives
949 such report may order the prisoner to be taken to a mental
950 health facility or to the Bridgewater State Hospital to be re-
-951 ceived for examination and observation for a period not to ex-
-952 ceed 30 days. After completion of such examination, a writ-
-953 ten report shall be sent to such court. Such report shall be
954 signed by the physician who actually conducts such examina-
-955 tion and shall contain an evaluation, supported by clinical find-
-956 ings, of whether the prisoner is in need of further treatment
957 and care at a mental health facility or the Bridgewater State
958 Hospital by reason of mental illness or other mental dis-
-959 ability. Within 10 days of the receipt of such report the
960 court shall make a finding on whether the prisoner is in need
961 of further hospitalization and may order such hospitalization;
962 provided, however, that no order for further hospitalization
963 shall be final unless and until the prisoner is accorded rea-
-964 sonable notice and an opportunity for a hearing on such order.
965 A copy of such notice shall also be sent to the nearest relative
966 or guardian of the prisoner. If the prisoner requests such
967 hearing, it shall be given by the court within 10 days of such
968 request. In all such hearings, the prisoner shall be represented
969 by counsel and may present independent medical testimony.
970 If the prisoner is found to be indigent, counsel shall be ap-
-971 pointed by the court, and an independent psychiatric examina-
-972 tion, if requested by counsel for the prisoner, shall be pro-
-973 vided by the court. The prisoner shall have the right to be



[Feb.SENATE —No. 1129.42

974 present at the hearing, subject to the discretion of the court.
975 After such hearing, or if no hearing is requested, if the court
976 finds that the prisoner is not mentally ill or otherwise men-
977 tally disabled or is not in need of hospitalization at a mental
978 health facility the court shall forthwith cause the prisoner to
979 be returned to the place of detention from which he was trans-
980 ferred. If at any time during such continued hospitalization
981 under the provisions of this section it shall be determined by
982 the superintendent or other head of the mental health facility
983 or the medical director of the Bridgewater State Hospital, as
984 the case may be, that the prisoner is no longer in need of
985 hospitalization he shall so notify the court. He shall also
986 notify the person in charge of the place of detention from
987 which the prisoner had been transferred, who shall thereupon
988 and within 10 days cause the prisoner to be returned to such
989 place of detention, there to remain pursuant to the origi-
990 nal sentence, computing the time of his residency in the
991 mental health facility of the Bridgewater State Hospital as
992 time served under such sentence.
993 Section 75. At the commencement of hospitalization un-
994 der the provisions of section 74 of this chapter the depart-

995 ment of corrections shall enter in the patient record of such
996 prisoner the date of the expiration of the sentence of the pris-
997 oner. Where appropriate, the provisions of sections 129, 129A,
998 1298 and 129 C of chapter 127 shall be applied to reduce such
999 sentence, and on such date the prisoner shall be discharged;
1000 provided, however, that if the superintendent or other head
1001 of a mental health facility determines that the discharge of
1002 the prisoner would create a substantial likelihood of serious
1003 harm to the prisoner himself or to other people by reason of
1004 the prisoner’s mental illness or other mental disability, he
1005 may retain the prisoner as an in-patient beyond such expira-
-1006 tion date. If such patient is so retained he shall have and
1007 shall receive notice from the mental health legal adviser
1008 within 10 days of such date of his right to leave such facility
1009 and of his right to judicial review of any decision to retain
1010 him as an in-patient.
1011 No prisoner shall be retained as an in-patient at the Bridge-
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1012 water State Hospital beyond the date of the expiration of his
1013 sentence unless it shall be determined by the medical director
1014 that such patient is so dangerous by reason of mental illness
1015 or other mental disability that strict security is required.
1016 Such person shall be entitled to and shall receive notice by the
1017 mental health legal adviser within 10 days after such date
1018 of expiration of his right to a hearing in the district court
1019 of Brockton on the necessity for his retention at the Bridge-
-1020 water State Hospital, and of all other rights accorded to
1021 him by this chapter.
1022 Except as hereinabove provided, any person who is re-
-1023 tained or hospitalized at a mental health facility or the
1024 Bridgewater State Hospital under the provisions of this sec-
-1025 tion shall have the same rights and status established by this
1026 chapter and the regulations of the department for persons
1027 other than defendants in pending criminal proceedings or
1028 prisoners under sentence.

1 Section 26. (a) Any person whose criminal sentence has
2 expired and who is held at Bridgewater state hospital or any
3 mental health facility unlawfully by reason of a failure to
4 have notice or an opportunity to protest in court against such
5 hospitalization or by reason of the inapplicability of the or-
-6 der of commitment under section 51 of chapter 123 to his
7 hospitalization at Bridgewater state hospital, he having been
8 committed directly there by the court, shall be entitled to pe-
-9 tition to a district or superior court as hereinafter set forth

10 for a hearing in regard to his discharge from such institution.
11 Upon a finding that the person has been unlawfully hospi-
-12 talized, the court shall order him discharged forthwith; pro-
-13 vided, however, that if the court finds that the person is
14 mentally ill or otherwise mentally disabled and so dangerous
15 to others that strict security is required, he shall order him
16 hospitalized at Bridgewater state hospital under civil status
17 in accordance with subsection (c) of this section; provided
18 further, however, that if the court finds that the person is
19 mentally ill or otherwise mentally disabled and in need of care
20 and treatment but is not so dangerous to others as to require
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confinement to Bridgewater state hospital, the court shall or-
der such person hospitalized at another mental health facility
of the department where he shall be entitled to all rights and
privileges of other civilly admitted patients at such facility.
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(b) Any person held at Bridgewater state hospital or any
mental health facility awaiting trial on a criminal charge, or
who has been committed to any such facility under sections
100 and 105 of chapter 123, and who is being held unlawfully
by reason of a failure to have notice and an opportunity to
protest his hospitalization shall be entitled to petition to the
district or superior court which so hospitalized him for a
hearing in regard to his competency to stand trial of his con-
tinued hospitalization. If charges are still pending against
him, the court shall determine whether or not he is competent
to stand trial. If he is competent, he shall be transferred to an-
other place of detention or placed on bail awaiting trial as de-
termined by the court. If he is found incompetent, the court
may order him retained at any mental health facility or at
Bridgewater state hospital for further care and treatment.
For retention at Bridgewater state hospital, he must be found
so dangerous as to require strict security. Such person may
be retained for a six-month period after which he may peti-
tion for a rehearing on his competency to stand trial. In any
petition under this section where (1) the charges are still
pending and the person has been hospitalized for a period of
time longer than the time he would have had to serve prior
to becoming eligible for parole or release if he had been con-
victed of the most serious crime with which he was charged
and sentenced to the maximum sentence he could have re-
ceived therefor, or (2) the charges against such person have
been dismissed or nol pressed, such person shall be discharged
forthwith; provided, however, that if the court finds that the
person is mentally ill or otherwise mentally disabled and so
dangerous to others that strict security is required, he shall
order him hospitalized at Bridgewater state hospital under
civil status in accordance with subsection (c) of this section;
provided further, however, that if the court finds that the per-
son is mentally ill or otherwise mentally disabled and in need
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59 of care and treatment but is not so dangerous to others as to
60 require confinement to Bridgewater state hospital, the court
61 shall order such person hospitalized at another mental health
62 facility of the department where he shall be entitled to all
63 rights and privileges of other civilly admitted patients at such
64 facility.
65 (c) Any person hospitalized at Bridgewater state hospital
66 on court order under subsections (a) and (b) of this section
67 shall be discharged from such facility at any time it is de-
-68 termined by the medical director that the person is no longer
69 mentally ill or otherwise mentally disabled and no longer so
70 dangerous to others that strict security is required. The per-
-71 son may also at any time, subject to the approval of the de-
-72 partment of mental health as provided in section 22A of chap-
-73 ter 123, be transferred to another mental health facility of the
74 department when it is determined by the medical director
75 that the person is no longer so dangerous as to require strict
76 security, but is still mentally ill or otherwise mentally dis-
-77 abled and is in need of further care and treatment. If so
78 transferred, the person shall be entitled to all rights and privi-
-79 leges of other civilly admitted patients in such facilities. After
80 six months, any person hospitalized at Bridgewater state hos-
-81 pital under this subsection may petition to the court which
82 hospitalized him for discharge or transfer to another mental
83 health facility of the department on the same grounds as set
84 forth above for the action of the medical director. All such
85 persons shall be given written notice by the mental health
86 legal adviser of their right to petition the court at least 10
87 days prior to the end of such six-month period. When re-
-88 quested by the person, the legal adviser shall assist such per-
-89 sons in making such an appeal. In all such hearings under this
90 section, the persons shall be represented by counsel and may
91 present independent testimony as to his mental condition. If
92 the person is found to be indigent counsel shall be appointed
93 by the court and an independent psychiatric examination, if
94 requested by counsel for such person, shall be provided by the
95 court. After such hearing such person shall not be entitled to
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96 petition for another hearing for a period of at least six
97 months.
98 (d) All persons hospitalized at Bridgewater state hospital
99 or at any mental health facility who are subject to subsec-

-100 tions (a) and (b) of this section shall be seen by a mental
101 health legal adviser and, if he has no legal counsel, the
102 adviser shall review his case to advise and assist the person in
103 exercising his rights under this section. If such person wishes
104 to petition the court under this section, the legal adviser shall
105 file such petition. The court shall appoint legal counsel to
106 represent the person in such proceeding. If requested by coun-
-107 sel, the court shall provide an independent psychiatric exami-
-108 nation of the person to aid counsel in presenting his case. Peti-
-109 tions for redress under this section may be filed in the dis-
-110 trict or superior court which originally ordered the hospitaliza-
-111 tion of such person or to the district court for the judicial dis-
-112 trict within which the institution is located.

1 Section 27. Sections one hundred thirteen to one hundred
2 and twenty-four of Chapter 123 are hereby repealed, and all
3 commitments in accordance with such sections shall be null
4 and void and of no further force and effect. Each person com-
-5 mitted in accordance with sections 113 to 124 of Chapter 123
6 to the Massachusetts Correctional Institution at Bridgewater
7 or the Massachusetts Correctional Institution at Framingham
8 prior to the enactment of this act shall be examined by a
9 qualified physician designated by the department for purposes

10 of this section, who shall have access to all records of the de-
ll partment of correction pertaining to the persons being ex-
-12 amined. A written report of each such examination shall be
13 sent to the department and to the commissioner of correction.
14 Such examinations shall be performed within six months of
15 the enactment of this act. If the qualified physician determines
16 that any such male person is so dangerous by reason of men-
-17 tal illness or other mental disability that strict security is
18 required, such person, if a male, shall forthwith be transferred
19 to and hospitalized at the Bridgewater State Hospital, such
20 person to be so hospitalized under a civil status. If the
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21 qualified physician determines that discharge of the person
22 would create a substantial likelihood of serious harm to the
23 person himself or to other people by reason of such person’s
24 mental illness or other mental disability such person shall be
25 transferred to and hospitalized at a mental health or retarda-
-26 tion facility of the department. If it is determined by the quali-
-27 tied physician after the completion of such examination that
28 discharge of the person would not create a substantial likeli-
-29 hood of serious harm to the person himself or to other people
30 by reason of mental illness or other mental disability, such
31 person shall be discharged. All such persons shall be so trans-
-32 ferred or discharged within nine months of the enactment of
33 this act. Except as hereinabove provided, any person who is
34 retained or hospitalized at a mental health or mental re-
-35 tardation facility of the department or the Bridgewater State
36 hospital under the provisions of this section shall have the
37 same rights and status established by this chapter and the
38 regulations of the department for persons other than de-
-39 fendants in pending criminal proceedings or prisoners under
40 sentence.

1 Section 28. Any person committed under chapter 123 on
2 a prolonged care basis in accordance with section 51 or sec-
-3 tion 69 as repealed by this act, and hospitalized at any men-
-4 tal health facility, public or private, other than Bridgewater
5 State Hospital on the date on which this act becomes effective
6 shall, within six months, be given written notice by the super-
-7 intendent or other head of the facility of his right to leave
8 such institution upon giving to the superintendent or other
9 head of the facility three days written notice of his inten-

-10 tion to leave such facility under the provisions of section 52
11 of chapter 123 as herein enacted. Such right to leave the
12 facility shall become effective on the date said person receives
13 such notice. The superintendent or other head of the facility
14 may distribute such notices at his discretion throughout the
15 six month period in order to assure an orderly transition of
16 such patients to their appropriate status under the new law.
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2 following new section:
3 Section 118. There shall be in the department of the at-
-4 torney general a Division of Mental Health. The attorney
5 general shall designate an assistant attorney general as di-
-6 rector of said division. Said director shall, subject to the

approval of the attorney general, appoint and may remove per-
8 sons who shall serve as mental health legal advisers. The
9 director may appoint a sufficient number of mental health legal

10 advisers as is necessary to carry out and implement the du-
ll ties required by law. Persons appointed to the position of
12 mental health legal adviser shall be members of the Massa-
-13 chusetts bar and shall possess such other qualifications as may
14 be required by regulations adopted by the attorney general.
15 The mental health legal advisers shall perform all duties as-
-16 signed under the appropriate provisions of chapter 123 and
17 such other duties as may be assigned from time to time by the
18 director. The mental health legal adviser shall assist and ad-

-19 vise patients and residents in mental health and retardation
20 facilities of the department, patients at the Bridgewater State
21 Hospital, and patients under court order at other public and
22 private facilities, concerning their legal rights as provided
23 under the laws of the commonwealth. The mental health legal
24 adviser may examine all necessary patient records, records
25 of the facility, and records of the department of mental health
26 and make such ether inquiry as may be necessary to carry
27 out his duties. Except where disclosure is for the welfare or
28 benefit of the patient, all information obtained in the course
29 of such inquiry shall be confidential and not otherwise dis-
-30 closed.

1 Section 30. (a) In the 14th sentence of section 71 of chap-
-2 ter 111 of the general laws, delete the final clause which reads
3 “except an institution caring exclusively for cases of mental
4 diseases and licensed by, or under the general supervision of,
5 the Department of Mental Health”, and substitute therefor
6 “and shall include hospitals, schools, clinics, training centers
7 and other institutions or facilities which may provide services

1 Section 29. In chapter 12 of the General Laws add the
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8 for the treatment and care of persons who are mentally ill,
9 mentally retarded or otherwise mentally disabled”.

10 (b) In section 71 of chapter 111 of the general laws, delete
11 the 18th sentence which reads “Nursing institutions licensed
12 by the Department of Mental Health for mental cases shall
13 not be licensed or inspected by the Department of Public
14 Health.”
15 (c) After the first paragraph and before the second para-

-16 graph of section 71 of chapter 111 of the general laws, insert
17 the following paragraph:
18 “Notwithstanding any of the foregoing provisions of this
19 section, no hospital, sanatorium, infirmary, rest home, school,
20 clinic, training center, convalescent home, nursing home or
21 other institution or facility the superintendent or other head
22 of which is licensed by the department under the provisions
23 of this section shall provide services for the treatment and
24 care of persons who are mentally ill, mentally retarded or
25 otherwise mentally disabled unless it has first obtained a
26 license from the Department of Mental Health under the pro-
-27 visions of section 33 of chapter 123 of the general laws.
28 (d) At the end of section 72 of chapter 111 of the general
29 laws, add the following paragraph:
30 “Whenever the department or its agents has reason to be-
-31 lieve that any hospital, sanatorium, infirmary, rest home, school
32 clinic, training center, convalescent home, nursing home or
33 other institution or facility is providing services for the treat-
-34 ment and care of persons who are mentally ill, mentally re-
-35 tarded or otherwise mentally disabled and is not licensed in ac-
-36 cordance with the provisions of section 33 of chapter 123 of
37 the general laws it shall forthwith notify in writing the de-
-38 partment of mental health. Such notice shall include the name
39 of the institution or facility, the address of the institution or
40 facility and the name of the person licensed under the provi-
-41 sion of section 71 of chapter 111 of the general laws to estab-
-42 lish and maintain such institution or facility.”

1 Section 31. Chapter 119, Section 23C of the general laws
2 is hereby amended to read as follows:
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3 The department may seek and shall accept on order of a pro-
-4 bate court the responsibility for any child under twenty-one
5 years of age who is without proper guardianship due to the
6 death, unavailability, incapacity or unfitness of the parent or
7 guardian, or on the consent of the parent or parents. Such re-
-8 sponsibility shall include the right to determine the child’s
9 place of abode, medical care, education; to control visits to

10 the child; to give consents to enlistments, marriages and other
11 contracts requiring parental consent, such responsibility to
12 include the right to consent to adoption only when it is ex-
-13 pressly included in the order of the court. If such child is in
14 the care of the department of mental health, the responsibility
15 enumerated above and all rights threin contained shall con-
-16 tinue in the department. The department shall continue to
17 have such responsibility for a mentally retarded person not-

-18 withstanding the fact that such person has reached the age
19 of twenty-one years, if the department has accepted responsi-

-20 bility for such person prior to his reaching the age of twenty-
-21 one years and such person has been declared to be legally in-
-22 competent. Such responsibility shall continue in the depart-
-23 ment until such person shall be declared to be no longer legally
24 incompetent.

1 Section 32. Section 16 of chapter 277 of the General Laws
2 is hereby repealed.

1 Section 33. Section 13 of chapter 278 of the General Laws
2 is hereby repealed.






