No. 1284

SENATE
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Senate, June 21, 1967.

The committee on Public Welfare, to whom was referred so
much of the message from His Excellency the Governor recommending legislation relative to civil commitment of certain mentally ill persons to Bridgewater State Hospital and establishing
special procedures for persons allegedly committed or confined
unlawfully at said hospital and other state hospitals under the
jurisdiction of the Department of Mental Health as relates to
establishing special procedures for persons allegedly committed
or confined unlawfully at Bridgewater State Hospital and state
hospitals under the jurisdiction of the Department of Mental
Health (House, No. 4918, App. B.), report the accompanying bill
(Senate, No. 1284).
For the committee,

BERYL W. COHEN.
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(EommnmupaUh of HflaßßarhitßPlla
In the Year One Thousand Nine Hundred and Sixty-Seven

An Act

establishing special procedures for persons allegedly
CONFINED UNLAWFULLY AT BRIDGEWATER STATE
HOSPITAL AND STATE HOSPITALS UNDER THE JURISDICTION OF

COMMITTED OR

THE DEPARTMENT OF MENTAL HEALTH.
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Whereas, The deferred operation of this act would tend to
defeat its purpose, which is to provide forthwith an opportunity to immediate relief to certain persons allegedly committed or confined unlawfully at Bridgewater State Hospital and state hospitals under the jurisdiction of the department of mental health, and to accomplish this in a manner
consistent with the public safety, therefore it is hereby dedared to be an emergency law, necessary for the immediate
preservation of the public safety and convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1
Section 1. The word patient as used in this act, shall
2 mean any person confined at Bridgewater state hospital pur-3 suant to section fifty-one, sections one hundred and three or
4 one hundred and four, or sections one hundred and one hun-5 dred and five of chapter one hundred and twenty-three of the
6 General Laws, or any person confined at a state hospital un-7 der the jurisdiction of the department of mental health pur-8 suant to sections one hundred and one hundred and five, or
9 sections one hundred and three or one hundred and four of
10 said chapter one hundred and twenty-three. Any patient who
11 believes or has reason to believe that his commitment or
12 confinement to any such institution is unlawful, or any other
13 person on his behalf, may petition in writing the superior
14 court for the county in which he is confined for a hearing
15 relative to his alleged unlawful commitment or confinement.
16 Such petition shall state that the petitioner believes or has
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reason to believe that such patient’s commitment or confinement is unlawful, and shall set forth such facts and grounds
of the alleged unlawful commitment or confinement as may
be deemed pertinent thereto, and the name and last known
address of the patient’s nearest relative or guardian, if any.
Notice of the filing of the petition and a true copy thereof
23 shall be sent by the court by registered mail to the superin-24 endent of the institution at which the patient is confined.
25
The court shall appoint counsel to represent such patient
26 if he is not so represented, whether or not such petition
27 contains a prayer therefor. The court then shall order a
28 hearing to take place without delay; provided, however, that
29 no such hearing shall be held less than seventy-two hours
30 after notice of such hearing has been received by such patient.
31 The hearing may be held at the institution or at any other
32 suitable place, in the court’s discretion. Written notice of
33 the time and place of the hearing shall be sent by the court
34 to the patient; his counsel; his nearest relative or guardian,
35 if any is named in the petition; the petitioner, if other than
36 the patient; the superintendent of the institution at which
37 such patient is confined; and such other persons as the court
38 considers proper. Such patient shall have the right to be
39 present at the hearing. The court shall, if necessary to insure
40 such patient’s right to be present at the hearing, issue an
41 appropriate writ upon such terms and conditions as it deems
42 necessary and appropriate to accomplish this purpose. At
43 all other times during the pendency of proceedings under this
44 act, the patient shall continue to be confined at the institu-45 tion wherein he is allegedly unlawfully committed or con-
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-46 fined. Any hearing under this act shall be held by the court
47 sitting without a jury.

1 Section 2. The court acting pursuant to section one of this
2 act, shall determine whether or not such patient’s commit-3 ment or confinement is unlawful. If the court determines
4 that such patient is not unlawfully committed or confined,
5 the court shall dismiss the petition. If the court determines
6 that the patient’s commitment or confinement is unlawful,
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the court then shall receive evidence of his current mental
condition and take such action as is hereinafter provided.
(a) In the case of a patient found pursuant to this act to
be unlawfully confined at Bridgewater state hospital under
sections fifty-one, one hundred and three or one hundred and
four of chapter one hundred and twenty-three of the general
13 laws, or at a state hospital under the jurisdiction of the de14 partment of mental health pursuant to sections one hundred
15 and three or one hundred and four of chapter one hundred
16 and twenty-three of the general laws, the court, acting in
17 compliance with the provisions of chapter one hundred and
18 twenty-three of the general laws, shall determine whether
19 such patient is a proper subject for civil commitment to any
20 institution pursuant to any provision of said chapter one
21 hundred and twenty-three.
22
If the court determines that said patient is not such a proper
subject,
23
it shall order that he be discharged forthwith. If
24 the court determines that said patient is such a proper sub25 ject, it shall order that he be committed to an appropriate
26 institution under the jurisdiction of the department of mental
27 health; provided, however, that the court may order any such
28 male patient to be committed to Bridgewater state hospital
29 if after consideration of all the evidence, it makes further
30 written findings and causes them to be entered upon the order
31 of commitment and the record of the proceeding that such
32 patient is both (1) so dangerous to himself or others that
33 strict security is required for his confinement and (2) not
34 a proper subject for confinement at an appropriate institution
35 under the jurisdiction of the department of mental health.
36
(b) In the case of a patient confined at Bridgewater state
37 hospital, or at a state hospital under the jurisdiction of the de38 partment of mental health, pursuant to sections one hundred
39 and one hundred and five of said chapter one hundred and
40 twenty-three the court shall determine whether the complaint
41 or indictment referred to in said section one hundred is still
42 outstanding.
43
If the court determines that such complaint or indictment
44 is not outstanding, and if the court determines that the
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45 patient is not a proper subject for civil commitment to any
46 institution pursuant to any provision of said chapter one
47 hundi’ed and twenty-three, it shall order that he be discharged
48 forthwith. If the court determines that such complaint or
49 indictment remains outstanding and that the patient is com-50 petent to stand trial, it shall order that he be returned to
51 the custody from which he was taken at the time of his
52 commitment under said section one hundred. If the court
53 determines that such complaint or indictment remains out-54 standing and that such patient is incompetent to stand trial,
55 or that such complaint or indictment is not outstanding, and
56 that such patient is a proper subject for civil commitment
57 under any provision of said chapter one hundred and twenty-58 three, the court shall order that he be committed to an ap-59 propriate institution under the jurisdiction of the department
60 of mental health; provided, however, that the court may
61 order any such male patient to be committed to Bridgewater
62 state hospital if, after consideration of all the evidence it
63 makes further written findings and causes them to be entered
64 upon the order of commitment and the record of the pro-65 ceeding that such patient is both (1) so dangerous to himself
66 or others that strict security is required for his confinement
67 and (2) not a proper subject for confinement at an appropri-68 ate institution under the jurisdiction of the department of
69 mental health.
70
In any case in which the court determines that the com-71 plaint or indictment remains outstanding, and that the max-72 imum sentence the patient could have received had he been
73 found guilty of every count alleged in such complaint or in-74 dictment would have been no more than six months, and
75 that such patient has been confined for a period in excess of
76 said maximum sentence, the complaint or indictment shall
77 be deemed to be dismissed, and the court shall either dis-78 charge the patient forthwith, or order that he be committed
79 to an appropriate institution under the jurisdiction of the
80 department of mental health if it determines that he is a
81 proper subject for civil commitment under any provision of
82 said chapter one hundred and twenty-three.
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Section 3. The superintendent of the institution to which
1
2 a patient allegedly is unlawfully confined or committed shall
3 permit any expert witness on such patient’s behalf to exam-4 ine him and his complete record on file at the institution.
5 Such record, or any part thereof, shall be admissible in evi-6 dence in any proceeding under this act.
The court, if requested by a patient petitioning for relief
7
8 under this act or by his counsel, shall, or upon its own motion
9 may, appoint a physician, other than one holding any office
10 or appointment in the department of mental health or in the
11 institution to which such patient is committed or confined
12 and other than a physician certifying as to the mental ill-13 ness of the patient, to examine such patient and provide ex-14 pert testimony concerning such examination in any proceed-15 ing under this act. Such physician shall meet the qualifica-16 tions for physicians certifying mental illness prescribed by
17 section fifty-three of chapter one hundred and twenty-three
18 of the general laws. Each physician so appointed shall re-19 ceive an amount not to exceed $25.00 per hour as compensa-20 tion for his services.
21
All expenses incurred under this section shall be allowed
22 and certified by the appointing judge and presented to the
23 department of mental health, which shall examine and audit
24 the same. All expenses so certified, examined and audited
25 shall be paid by said department of mental health.
Section 4. Any patient confined on the effective date of
1
2 this act who is required to be discharged by section two of
3 this act or who is determined by the court to be a proper
4 subject for civil commitment to any institution under the
5 jurisdiction of the department of mental health pursuant to
6 section two of this act, may at his request, be permitted by
7 the court, in any proceeding under section two of this act, to
8 remain at the institution at which he is confined or at an
9 appropriate institution under the jurisdiction of the depart-10 ment of mental health, if such court finds such permission
11 to be in the best interests of the patient in that he would be
12 unable to adapt to any other environment. Such court may
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enter such orders as may be necessary to carry out the
purposes of this section; provided, however, that any person
confined pursuant to the provisions of this section who at
the time he was so confined was entitled to be discharged
pursuant to section 2 of this act shall be released immediately
upon his request therefor.

Section 5. The status of any person committed to Bridge-2 water state hospital pursuant to the provisions of this act
3 shall be reviewed within sixty days of his commitment by
4 the medical director of Bridgewater state hospital who shall
5 within said period cause the department to transfer such
6 person to an appropriate institution under its jurisdiction;
7 provided, however, that such person shall remain confined
8 at Bridgewater state hospital if the medical director determ-9 ines that such person is both (1) so dangerous to himself
10 or others or both that strict security is required for his con-11 finement and (2) not a proper subject for confinement at an
12 appropriate institution for the mentally ill under the jurisdic-13 tion of the department. Such determination shall be in writ-14 ing and shall be entered upon such person’s hospital record.
15 The status of any person who shall remain so confined at
16 Bridgewater state hospital shall be reviewed by the medical
17 director within eight months of the date of his commitment
18 and within said period the medical director shall repeat the
19 procedure set forth above under the same terms and condi-20 tions. Thereafter, such review shall be made and such pro-21 cedure followed by the medical director at least as frequently
22 as every six months. Every such review shall include a
23 thorough clinical examination of such person by the medical
24 director or his designee. Written notice of every determina-25 tion of the status of such person made by the medical direc-26 tor under this section shall be given forthwith to such person
27 and to his nearest relative or guardian, if any, and to the
28 superintendent of Massachusetts Correctional Institution,
29 Bridgewater.

1

1

Section 6. (a) Any retired chief justice or associate justice
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2 of the superior court may, subject to his consent, be recalled
3 for active service in that court as an associate justice to pre-4 side over proceedings instituted under this act. Such recall
5 shall be made by the chief justice of the superior court.
6
(b) A chief justice or associate justice recalled for such
active
service shall be compensated as follows:
For each
7
8 day of service he shall be paid a per diem amount determined
9 on the basis of the annual salary of an associate justice of
10 the court. In calculating such per diem compensation Sun-11 days and holidays shall be excluded. From the amount of
12 per diem compensation thus determined there shall be de-13 ducted a similarly determined per diem on the pension pay-14 able to him. He shall also be reimbursed for expenses
15 incurred while sitting pursuant to this act in any place other
16 than his residence. Such compensation and expenses shall be
17 paid by the commonwealth.
(c) The fact of such active service by a retired chief just18
-19 ice or associate justice shall be stated on the records of the
20 court, but need not be separately stated in the record or
21 docket of any cause or proceeding acted upon by him.
22
(d) No retired chief justice or associate justice serving
23 under the provisions of this act shall be counted in the num-24 ber of justices authorized or required for the court by any
25 applicable statute.
1
Section 7. Notwithstanding the provisions of section
2 thirty-four D of chapter two hundred and twenty-one of the

3 General Laws, the Massachusetts defenders committee is
hereby authorized to provide counsel for patients at any stage
of any judicial proceeding instituted pursuant to this act;
provided, that such patient is unable to obtain counsel by
reason of his inability to pay.
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Section 8. The provisions of this act shall be construed
1
be in addition to, and not in limitation of, any other proto
2
vision
of law intended to provide relief for persons unlawfully
-3
4 confined or

committed within the commonwealth.

