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As a result of our investigation into “the manner by which
communications by wire, radio, and word of mouth may be over-
heard or otherwise intercepted without the knowledge, consent or
authorization of either or all parties to a communication,” the
Commission has great concern over the inability of private citizens
to receive proper compensation and damages of any kind as a re-
sult of the invasion of their personal privacy.

As reported previously, the availability of instruments for over-
hearing secretly private conversations is immense. The devices are
available at low cost and do not have to be specially manufactured
and can be used by ordinary people without special training or
there are devices available of a very sophisticated nature requiring
more skillful operation.

The result is a problem of immense dimensions in terms of
control with which the Commission is continuing to deal and con-
cerning which it hopes to offer concrete recommendations in the
very near future.

However, at the present time the problem raised by the motion
picture produced at the Bridgewater State hospital brings to im-
mediate attention the need for protective legislation in the area of
invasion ofprivacy.

Your Commission staff has prepared a study concerning the
present state of the law of invasion of privacy in Massachusetts and
in other states. A copy of this study is attached hereto as an ap-
pendix.

In summary, the study indicates that compensation for invasion
of privacy has been handled by the states by statute or some courts
of higher jurisdiction have recognized invasion of privacy as a tort
within the meaning of the common law. The Supreme Judicial
Court of the Commonwealth of Massachusetts in its latest decision
on the subject namely Frick V. Boyd 214 N.E. 2d 460, (1966,) has
failed to state until this time whether or not a cause of action for
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invasion of privacy exists at common law. It is the opinion of this
Commission that there should be the right to compensation for in-
vasion of privacy.

Although we recognize that a civil action to allow persons to be
compensated for an invasion of their privacy is not a completely
effective control of the use of devices to overhear conversations
we do feel it is a minimum remedy which should be available to all
citizens of Massachusetts due to the tremendous expansion of the
problem created by the new technology. In addition, our studies
of the laws of Massachusetts make it clear that there are other
areas such as those which were raised by the current investigation
over the production of the new “Titicut Follies” which cry out
for statutory treatment for protection. It is our hope that the de-
velopment of the law of invasion of privacy will be some aid in
compensating persons in the situation of the inmates of Bridge-
water State Hospital to some degree for the intrusions made to
their privacy. We also see the need for detailed study to produce
legislation to more clearly define the areas of confidentiality &

invasion of privacy.

Our survey of the present state of the law of invasion of privacy
is not meant to imply that it is our intention to limit by our bill,
an action of invasion of privacy to the current state of the law.
It is our desire that the Supreme Judicial Court shall develop the
action of invasion of privacy in the tradition of the Common Law
to meet the needs and dangers of the technological society in which
we live. Yet, we feel this should be done on a case by case basis
rather than to attempt to spell out all the possible situations in
legislation.
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Subject; Invasion of Privacy: The Nature of the Tort and Its
Development as a Cause of Action.

Nature of the Tort

The law of privacy as it exists today comprises four distinct
types of invasion of four different interests of the plaintiff. All
four are designated by the term “invasion of privacy,” but in fact
they have nothing in common other than that each represents an
interference with the right of the plaintiff to be let alone.

One of these torts consists of a trespassory intrusion into a pri-
vate area as by an illegal search and seizure 1

, an illegal search of
a shopping bag in a store2

, an invasion of his home3
, and illegal

eavesdropping. 4

The key to this tort is that there must be something in the na-
ture of prying or intrusion. It is clear also that the intrusion or
prying must be something which would be offensive or objection-
able to a reasonable man.5 Also for a cause of action to lie it must
be established that the intrusion or prying was into a private area. 6

A second group of cases allow recovery in tort where there has
been publicity of a highly objectionable kind to private informa-
tion, even though it is true and so no action for defamation would
Me. A writing is not required for publicity.7 Once again the mat-

[APPENDIX A]

I

Griswald v. Connecticut, 381 U.S, 479 (1964)

2 Sutherland v. Kroger Co., 144 W. Va. 673, 110 S.E. 2d 716 (1959).
3 Walker v. Whittle, 83 Ga. App. 445, 64 S.E. 2d 87 (1951); Ford Motor Go. v

Williams, 108 Ga. App. 21, 132 S.E. 2d (1963).
4 La Crone v. Ohio Bell Tel. Co., 114 Ohio App. 299, 182 N.E. 2d 15 (1961);

Roach v. Harper, 143 W. Va. 869, 105 S.E. 2d 564 (1958).
Horstman v. Newman, Ky., 291 S.W. 2d 567 (1956); Harms v. Miami New
Inc., Fla., 127 So. 2d 715 (1961).

6 Gotthelf v. Hillcrest Lumber Co., 280 App. Div. 668, 116 N.Y.S. 2d 873 (1952);
Voelker v. Tyndall, 226 Ind. 43, 75 N.E. 2d 548 (1947).
Linehan v. Linehan, 134 Cal. App. 2d 250 P. 2d 326 (1955).
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ter made public must be offensive or objectionable to a man of
ordinary sensibilities.8

The third form of invasion or privacy consists of publicity which
places the plaintiff in a false light in the public eye. Examples are
wrongfully attributing to the plaintiff authorship of books or arti-
cles.9 Other instances are false testimonials in advertising, and
a picture of an honest man in a newspaper expose of gangsters.
Again the published matter must be offensive or objectionable to a
reasonable man of ordinary sensibilities.10

The final defined area where a cause of action will lie for inva-
sion of privacy consists of the appropriation for the benefit of the
defendant of the name or picture of the plaintiff. This most fre-
quently occurs where the plaintiff is falsely portrayed in an adver-
tisement as approving of a product. 11 Other examples include
posing as plaintiff’s wife and using plaintiff’s identity to obtain
credit. The key to recovery under this tort theory is that the de-
fendant must gain some benefit from the appropriation and this
usually consists of some economic return.

Its Development as a Cause of Action
In many jurisdictions12 a cause of action lies for invasion of pri-

vacy based on common law decisions. Four states13 have statutes

II

Samuel v. Curtis Pub. Co., 122 F. Supp. 327 (N.D. Cal., 1954);
Meetze v. Associated Press, 230 S.C. 330, 95 S.E. 2d (606 (1956).
D’Altomante v. New York Herald Co., 154 App. Div. 453, 139 N.Y. S. 200
(1913); Kerby v. Hal Roach Studios, 53 Cal. App. 2d 207, 127 P. 2d (557)
(1942).

Carlisle v. Fawcett Publications, Inc., 201 Cal. App. 2d 733, 20 Cal. Reptr.
405 (1962).

11 Lane v. F. W. Woolworth Co., 174 Misc. 66, 11 N. Y. S. 2d 199 (1939); Sels-
man v. Universal Books, Inc., 18 App. Div. 2d 151, 238 N.Y. S. 2d 686 (1963).

12 Alabama, Alaska, Arizona, Arkansas, California, Connecticut, Delaware,
the District of Columbia, Florida, Georgia, Illinois, Indiana, lowa, Kansas,
Kentucky, Louisiana, Maryland. Michigan, Mississippi, Missouri, Montana,
Nevada, New Hampshire, New Jersey, North Carolina, Ohio, Oregon,
Pennsylvania, South Carolina, South Dakota, Tennessee and West Virginia.

13 New York, N. Y. Civil Rights Law SS 50-51; Oklahoma, Okla. Stat. Ann.,
Title 21, SS 839-40; Utah Code Ann. 1953, S 76-4-8 and S 76-4-9; Virginia,
Va. Code Ann, 1957, S 8-650.
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expressly dealing with invasion of privacy. These laws are all quite
similar; each providing for a civil cause of action where there has
been wrongful use of a plaintiff’s name or picture.

Massachusetts has been slow in developing any common-law tort
for invasion of privacy. The first case in the area, Thayer v.
Worcester Post Co., 284 Mass. 160, 187 N.E. 292 (1933) mentions
the fact that the right to be free from such invasion existed under
the common law in various other jurisdictions but felt it unneces-
sary to decide the question as to Massachusetts, since the plain-
tiff there had given consent to any invasion. In the next case
dealing with the law of privacy, Marek v. Zanal Products, 298
Mass. 1, 9 N.E. 2d 393 (1937) consent was again presumed so that
the court again declined to decide the issue. In Themo v. New
England Newspaper Pub. Co., 306 Mass. 54, 27 N.E. 2d 753 (1940)
the court still again refused to come to grips with the problem by
holding there that certain material published in a newspaper was
not private matter and so that even if a right to privacy existed,
there could be no recovery under the facts presented. A Federal
case, Wright v. R.K.O. Radio Pictures, 55 F. Supp. (D. Mass., 1944)
seizing on diota in Themo, supra, construed the state of the law in
Massachusetts to be that an actionable invasion of privacy existed
but only such an invasion that would amount to libel. The Massa-
chusetts court rejected this interpretation of its decisions in Kelly
v. Post Publishing Co., 327 Mass. 275, 98 N.E. 2d 286 (1951) hold-
ing that Themo, supra left open the question whether there exists
a legally protected right of privacy in Massachusetts. Kelly held
that even if a right to privacy exists, to publish the gory picture
of a dead child is not an invasion of the privacy of the parents.
The latest Massachusetts decision on the subject is Frick v. Boyd,

Mass. , 214 N.E. 2d 460 (1966) also declines to answer the
issue.

Massachusetts, then, has failed to take a position on the matter,
since the courts have felt that no fact pattern before it has shown
any invasion of privacy.
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In the Year One Thousand Nine Hundred and Sixty-Seven.

An Act creating a civil action for invasion of privacy

Chapter 231 of the General Laws of the Commonwealth
Shall be Amended by Inserting Therein the

Following as Section 90A:

There is a cause of action for invasion of privacy. Compen-
satory damages, punitive damages, reasonable attorney’s fees and
other litigation costs reasonably incurred may be awarded. Not-
withstanding any provisional law relating to limitations of action,
an action for invasion of privacy may commence within two (2)
years after the plaintiff learns of the facts upon which the action
is grounded.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

| APPENDIX B]
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