
SENATE No. 3

To the Honorable the Senate of the Commonwealth of Massachusetts:
The justices of the Supreme Judicial Court respectfully

submit these answers to the questions propounded in the
order of May 25, 1921, copy whereof is hereto annexed.

1. The purpose of House Bill No. 1612, to which the
questions refer, is set forth in its title in these words: “An
Act to carry into effect, so far as the Commonwealth of
Massachusetts is concerned, the Eighteenth Amendment to
the Constitution of the United States.” One distinguishing
characteristic of that bill is that, in several sections, it in-
corporates by reference laws made and to be made by the
Congress of the United States and regulations made and to
be made thereunder for the purpose of establishing offenses
to be punished by fine or imprisonment or both, by prose-
cutions to be instituted in the courts of this Commonwealth.
See §§ 1 (b), 3, 6, 34, 37 of the proposed chapter 138. It is
attempted by these sections, and possibly by other sections,
to make the substantive law of the Commonwealth in these
particulars change automatically so as to conform to new
enactments from time to time made by Congress and new
regulations issued pursuant to their authority by subsidiary
executive or administrative officers of the United States. It
purports to create offenses and impose punishments therefor,
not by definition and declaration, but by reference to what
may hereafter be done in these particulars by the Congress
of the United States and those by it authorized to establish
regulations.
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We are of opinion that legislation of that nature would be
contrary to the Constitution of this Commonwealth. Legis-
lative power is vested exclusively in the General Court except
so far as modified by the initiative and referendum Amend-
ment. It is a power which cannot be surrendered or dele-
gated or performed by any other agency. The enactment of
laws is one of the high prerogatives of a sovereign power.
It would be destructive of fundamental conceptions of gov-
ernment through republican institutions for the representa-
tives of the people to abdicate their exclusive privilege and
obligation to enact laws. Boston v. Chelsea, 212 Mass. 127.
Opinion of the Justices, 160 Mass. 586. Knickerbocker Ice
Co. v. Stewart, 253 U. S. 149.

This firm general principle is not affected by the fact that
by the Eighteenth Amendment to the federal Constitution
“Concurrent power” to enforce national prohibition “by
appropriate legislation” is vested in the Congress and in the
several states. The words “concurrent power” do not imply
a surrender by either to the other of the power to legislate.
The Amendment establishes and recognizes the existence of
the function of making laws for its enforcement both in the
Congress and in the several states. It is a making of laws
in the ordinary sense, which thus is established and recog-
nized. It does not create any hitherto unknown kind of
legislative faculty to be exercised either by the Congress or
by the several states. That Amendment bounded a common
field within which concurrently each law-making power might
be put forth toward the common end of enforcing national
prohibition. It goes no further. Its words are that the
states as well as the Congress may “enforce this article by
appropriate legislation.” These words have the signification
derived from the constitutional history of the country and
are well understood. Legislation means the enactment of
laws in that thoroughly settled sense.

The proposed act, with relation to its subject matter,
comprehends a description of acts declared to constitute
crimes, a statement of the penalties to be imposed for the
commission of such crimes, means for enforcing the act not
included within other general provisions of law, rules of evi-
dence to be observed in the trial of cases arising under the
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act, and other ancillary and subsidiary provisions. The
words “appropriate legislation,” as used in the Amendment,
do not override settled principles of constitutional law con-
cerning the enactment of statutes. They afford no founda-
tion for any kind of legislative action by the states, except
such as heretofore has been understood and practised. Com-
monwealth v. Nickerson, 236 Mass. 281.

There are no exceptions to the principle that the General
Court cannot delegate, surrender or transfer to any other
power the function of enacting statutes general in their
scope and operation. There are numerous instances where
power to establish local ordinances, Commonwealth v. Slocum,
230 Mass. 180, 190, or administrative regulations, Brown v.
Boston & Maine Railroad, 233 Mass. 502, 510, may be
vested by statute in a subsidiary governmental division or in
a board or commission. Local option, reciprocal legislation
and statutes founded upon local conditions, within proper
limits, are permissible. Graham v. Roberts, 200 Mass. 152.
Bliss v. Bliss, 221 Mass. 201. Clark Distilling Co. v. Western
Maryland Railway, 242 U. S. 311. But these and other
similar examples of legislation differ in kind from that here
proposed. No discussion is required to demonstrate that
the Congress of the United States cannot be treated as a
subsidiary board or commission by the General Court. The
subject matter of the proposed statute is state wide and not
local in operation.

By several sections of the proposed statute, compliance
with certain provisions of an act of Congress or valid regula-
tions made pursuant to its authority is made a condition to
the performance of conduct permitted by the proposed bill.
Such conditions, even though the act of Congress may be
changed, involve no modification of the law of Massachu-
setts. That stands as enacted. In this class fall §§ 11, 17,
19 and 23 of the proposed bill, which do not contravene any
constitutional guaranty.

We advise that § 1 (b) and §§ 3, 4, 5, 6, 34 and 37 of the
proposed chapter 138 or parts thereof violate the principle,
which we have stated, and if enacted, would be unconstitu-
tional. The first question is answered in the affirmative.

2. There is no objection in a constitutional sense to enact-
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ment by the General Court of a law embodying in the same
words any test, standard, definition or rule prescribed by
federal law or adopted under its authority. As already has
been stated, no statute would be valid whereby it should be
attempted to make operative as a statute of this Common-
wealth such test, standard, definition or rule to be enacted or
adopted in the future. This is as far as we feel justified in
making answer to the second question without a fuller state-
ment of facts to which it is directed.

3. The third inquiry, although in form a question, presents
no specific or definite point. It asks us to examine a long
and complicated bill, proposed under a recent Amendment to
the federal Constitution, in order to ascertain whether we
can discover questions to be raised as to the validity of every
clause and, if any are found, then to discuss and express an
opinion in advance upon every such question. The practice
always has been for the justices to confine their answers to
the particular questions of law submitted to them. Opinion
of the Justices, 145 Mass. 587, 592. See Opinion of the
Justices, 217 Mass. 607. There is nothing at variance with
this view in Opinion of the Justices, 211 Mass. 620, where,
expressly reserving the propriety of making answer on another
ground, an opinion was expressed as to the constitutionality
of a very short bill. Therefore we feel constrained to ask to
be excused from answering the third question further than
to say that, for the reasons already stated, the bill, if enacted
into law, would be unconstitutional.

The order requesting this opinion was received after the
adjournment of the Honorable Senate. It therefore was not
given precedence over other pressing work of the court.
This opinion is returned before the reconvening of the
Honorable Senate.

By reason of illness Mr. Justice Pierce has not participated
in this opinion

ARTHUR P. RUGG.
HENRY K. BRALEY
CHARLES A. DeCOURCY.
JOHN C. CROSBY.
JAMES B. CARROLL.
CHARLES F. JENNEY.

November 21, 1921.
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Senate .

Whereas, There is pending before the General Court a bill
printed as House, No. 1612, as amended, entitled “An Act
to carry into effect, so far as the Commonwealth of Massa-
chusetts is concerned, the Eighteenth Amendment to the
Constitution of the United States,” a copy of which is here-
with submitted, and

Whereas, Doubt exists as to the constitutionality of the
said bill if enacted into law; therefore be it

Ordered, That the Senate require the opinions of the Jus-
tices of the Supreme Judicial Court on the following impor-
tant questions of law:

1. Is any provision of the bill unconstitutional as delegat-
ing the legislative power of the Commonwealth to the Federal
Congress or to any other branch of the Federal government?

2. As to matters placed by the Federal Constitution within
the concurrent legislative jurisdiction of both the Federal
government and the states, may a state legislature adopt or
incorporate by reference in its own legislation any test, stand-
ard, definition or rule prescribed by Federal law or adopted
under its authority?

3. If enacted into law, would said bill be in any respect
unconstitutional?

Clerk.
HENRY D. COOLIDGE,

Ci)t (Commontoealtl) of Massachusetts.




