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REPORT OF THE COMMISSION APPOINTED UNDER
CHAPTER 50 OF THE RESOLVES OF 1921, RELA-
TIVE TO THE EXPEDIENCY AND NECESSITY OF
FURTHER LEGISLATION RELATING TO MUTUAL
INSURANCE COMPANIES.

The Commission, appointed under the provisions of chapter
50 of the Resloves of the year 1921, to investigate relative to
certain matters of insurance, submits the following report
with reference to so much thereof as relates to mutual insur-
ance companies

Several hearings were held and testimony taken both in
support and in opposition. The propositions advanced by the
advocates of legislation were two: (1) permitting mutual com-
panies to issue non-assessable policies; and (2) authorizing
mutual companies to transact classes of business other than
those now authorized by law. These questions will be dis-
cussed in order.

The contingent mutual liability of policyholders in a mutual
company is by no means inseparably connected with the theory
of mutual insurance. It is not a feature of mutual life insurance,
nor is it at all clear that the law requires it as a feature of
mutual marine insurance. It has, however, long been a feature
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of mutual fire insurance in this Commonwealth, and has been
carried over from this to mutual companies formed to transact
the classes of business set forth in the third, fifth and sixth
clauses of section 47 of chapter 175 of the General Laws.

Mutual fire insurance companies have been incorporated in
Massachusetts under two different plans:

(a) The assessment plan, which is primarily a loss-sharing
plan. Under this the policyholder pays in cash a deposit,
which is designed to meet the company’s expenses, and gives
a note for the balance of his premium. As losses accrue as-
sessments are made on this note. This plan is adapted either
to very small companies or to companies which write a select
class of risks, for the collection of a number of small assess-
ments would be difficult if not impracticable in case of a large
and diversified business. This plan is now permitted by law
only to companies which were actually transacting business
under this plan in the year 1887. Two such companies are
still operating thereunder.

(b ) The full mutual premium plan. This calls for a full
mutual premium in cash or in notes absolutely payable. This
premium is intended to be sufficient for the payment of losses,
and in practice has proven ample, the great majority of the
mutual companies having been able to accumulate substantial
surpluses besides making return of unabsorbed premiums in
the form of dividends. There is also a contingent mutual lia-
bility which, according to law, must be at least equal to the
premium written in the policy. This contingent mutual lia-
bility is very seldom resorted to. It was originally fixed by
charter and by-laws rather than by a general law. The first
general statutory regulation was in the Acts of 1877, chapter
198, in which it was provided that a mutual company might
take notes for as many times the cash premium as the charter
and by-laws provide, but not less than three times nor more
than ten times the cash premium. In Acts of 1887, chapter
214, section 45, the law was enacted in its present shape,
namely, requiring companies to provide for a mutual contin-
gent liability not less than the premium written in the policy.
The giving of a note for the contingent liability was thereby
rendered unnecessary.
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Hie contingent liability has two uses; (a) as an emergency
reserve which may be utilized in the event of a catastrophe
loss; and {b) as a means of extending the power of the com-
pany to write single risks. The law provides that no company
shall write in a single risk more than one-tenth of its net as-
sets. Ihe contingent liability is, however, regarded as an
asset for the purpose of determining the net assets, and there-
fore it has played an important part in the scheme of the
factory mutuals, which scheme involves the writing of large
single risks. Among these mutuals the contingent mutual lia-
bility may run from two to five times the premium. We
have also a mutual boiler company where the contingent lia-
bility is ten times the premium.

The request for authority to write policies without contingent
mutual liability comes from certain mutual companies writing
liability and workmen’s compensation insurance, and certain
companies writing fire insurance. In all cases the real reason
appears based on competition, particularly competition outside
the Commonwealth. In competing with stock companies the
mutual company has a very real advantage in its dividends,
these effecting a net cost of insurance materially lower than
in the case of its rivals. The stock companies are compelled
to meet this through the excellence of their agency organiza-
tion, through arguments of superior service, and through em-
phasizing the possibility of assessments involved in mutual
insurance. Outside the State there are mutual companies
which are authorized to write non-assessable policies, and those
constitute an additional competitive factor.

The opposition appears also based mainly on competitive
considerations. There is no necessity for this legislation in
the sense that the companies could not get along without it.
Massachusetts mutual companies have shown a high degree
of prosperity, and a portion of the bitterness of the opposition
is doubtless due to the success which certain of the companies
have had, particularly in the field of workmen’s compensation
insurance. If enacted, the legislation in some quarters might
result in a considerable increase in business, as undoubtedly
the spectre of assessment, even though the probability of
assessment is slight, is not without its effect. We take it the
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question of expediency, however, turns rather upon whether
the proposition is sound in principle and can be so framed as
to properly protect the interests of policyholders. As between
two conflicting interests, both of which are entitled to con-
sideration at the hands of the General Court, it is the part of
equity to adhere to a policy of logic and sound principle.
Each side should have what is rightfully theirs. The General
Court should act as arbiter, and neither give an advantage
nor impose a handicap beyond what appears necessary and
just.

Up to a certain point of a mutual company’s development
the contingent mutual liability is essential to secure the com-
pany’s stability. Once, however, the company has reached
the point where it has a volume of business sufficient to enable
it to transact business at a reasonable cost, where that busi-
ness is well distributed and where a good working surplus
has been accumulated, the company’s policyholders may re-
gard the chance of assessment as negligible, even in the field
of fire insurance which is subject to notable catastrophe losses.
In the field of liability and workmen’s compensation insurance
the chance of assessment is even less, the possibility of a ca-
tastrophe loss not only being small, but the law requiring
mutual companies to reinsure the catastrophe hazard. An
assessment under those circumstances would be heralded by
several preceding years of shrinkage of surplus. It would ap-
pear, therefore, that a mutual company which has accumulated
a surplus to policyholders of sufficient size may, so far as safety
is concerned, so long as that surplus is maintained, issue a
non-assessable policy with no substantial danger to policy-
holders. It must be borne in mind, too, that while the con-
tingent mutual liability is nominally large in amount, it is an
asset which a large company having widely scattered risks
would find it difficult to realize upon. A required guaranty
capital as indicated in the proposed bill or a required surplus
might readily be a more effective guarantee to the company’s
policies than the contingent mutual liability. So far as safety
is concerned, we are of the opinion that the omission of the
contingent liability is possible under proper provisions as to
the required margin for the protection of policyholders. What
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that margin shall be is a matter not easy to settle with pre-
cision. It should be at least as large as the minimum capital
required by law for stock companies. As indicated above,
the companies must go through a certain initial stage of de-
velopment before the contingent mutual liability ceases to be
needed, and the minimum standard of capital required by law
for stock companies is probably entirely adequate as the mini-
mum standard here. This is, however, as applied to stock
companies, a test for companies newly incorporated. No com-
pany could safely be allowed to issue policies which is not
provided with a surplus in addition, nor could a company be
safely admitted to do business here without a surplus sufficient
to render its speedy impairment unlikely. Capital and surplus
must have some relation to the volume of business. This
problem in the normal course of business adjusts itself, but
the present proposition is to take a going concern and fix a
statutory minimum standard of safety. A company writing
an annual business of from five to ten million dollars would
conceivably require more than the bare $200,000 as a margin
of safety.

Doubtless, the bill referred to us did not contemplate that
a mutual company should have no surplus beyond the bare
guaranty capital. As a matter of practice, it may be assumed
that the company would desire to maintain a sufficient surplus,
and undoubtedly it would have grave difficulties in raising its
proposed guaranty capital in case it had no surplus. It does
not follow, however, that the company might not fall upon
evil days and reduce its surplus to the vanishing point. In
this contingency the right to issue non-assessable policies
should be cut off while there still remains a goodly margin
of safety.

The proposition establishing the required surplus to policy-
holders by means of a guaranty capital appears unwise. Guar-
anty capital is a device familiar to the mutual insurance law T,
but the amount which can be issued has been restricted and
provision made for its compulsory retirement when the sur-
plus of the company reached a certain figure. In other words,
it is not the contemplation of the law that guaranty capital
should become a major factor in the finance or in the control
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of a mutual company except, possibly, in its initial stage.
The proposed bill authorizes the issue of guaranty capital to
an unlimited amount, and apparently intends it to be per-
manent. If the voting privilege is annexed, as is the case
with ordinary guaranty capital, it is easy to see that a stock
influence might readily be established wr hich would to all in-
tents and purposes control the company. This is to be avoided.
The policyholders’ control is the true essence of mutuality,
and an augmentation of the present limits of guaranty capital
is in our opinion unwise. The x-equirement should not be so
high as to be out of reach; otherwise, the act is useless. The
requirement suggested by us in the case of fire or fire-marine
companies is the maintenance of a surplus, including guaranty
capital, if any, not less in amount than 60 per cent of the
liabilities other than guaranty capital, and in no case less than
the minimum capital required by law. In the case of other
mutuals it is thought that a surplus of not Jess than 10 per
cent of the liabilities will be sufficient.

We assume that the General Court would not have referred
the matter to us had it conceived the principle involved to
be violently counter to public policy. It involves, of course,
a change in the policy that has prevailed since 1877, and in-
volves also the writing of mutual insurance in this Common-
wealth upon a somewdiat different system than has heretofore
prevailed. It is by no means certain that it is generally de-
sired by the mutual companies, the proponents and most
active advocates being certain of the large mutuals. It in-
volves nothing, hoxvever, which is not common enough outside
the Commonwealth, and, in fact, there was at one time legis-
lation upon our own statute books authorizing the issue of
non-assessable policies by mutual companies.

The Commission has undertaken to draft a bill which will
in its opinion enable the issuance of a non-assessable policy
with a margin of safety sufficient for the protection of the
policyholders should the General Court decide in favor of
giving this authority.
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2. Shall Mutual Companies be permitted to transact

Mutual companies may at present be formed to transact
classes of business set forth in the first, second, third, fifth
and sixth clauses of section 47 of chapter 175 of the General
Laws, or, to use words more generally descriptive, fire insur-
ance, marine insurance, steam boiler and flywheel insurance,
accident, health and liability, workmen’s compensation and
automobile insurance. A company which is authorized to
transact liability insurance may also transact fidelity insur-
ance, and a company authorized to transact fire insurance
may also transact sprinkler leakage insurance, but mutual
companies cannot be formed to transact fidelity insurance
alone or sprinkler leakage insurance alone. The classes which
a mutual company cannot transact are suretyship (section 47,
fourth clause, paragraph h), plate glass (seventh clause), ele-
vator, bicycle and vehicle (ninth clause), credit insurance
(tenth clause), title insurance (eleventh clause), burglary and
theft insurance (twelfth clause) and live stock insurance (thir-
teenth clause). There would seem to be no reason why plate-
glass insurance and live-stock insurance should not be written
by mutual companies. These are all classes of property in-
surance presenting no greater difficulties than those arising
under fire insurance and marine insurance. In the case of
suretyship, credit insurance and title insurance there may be
some question. Title insurance is, after all, not really insur-
ance, and is not permitted to be written by insurance com-
panies authorized to transact other classes of insurance business.
The successful transaction of suretyship business would neces-
sitate carrying very large net assets. Credit insurance is written
at present by a very limited number of companies, and would,
in all probability, be of no particular advantage to mutual
companies if authority were given. There would appear to
be nothing, however, contrary to reason in permitting these
classes of business to be transacted by a mutual company
should the General Court desire to give extended authority to
mutual companies.

ized ry Law?
( lasses of Business Other than those now author-
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The Commission submits for the consideration of. the Gen-
ourt a bill authorizing mutual companies to transact all

> of business set forth in section 47, except title insurance.
eral C
classe

Respectfully submitted,

CLARENCE W. HOBBS.
FREDERIC C. NICHOLS.
JOHN E. OLDHAM.
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A.n Act to authorize Mutual Insurance Companies Other
than Life to issue Policies without Contingent Lia-
bility.

Be it enacted, etc., ats' follow
A mutual insurance company other than life which has a sur-

plus, inclusive of guaranty capital, if any, in case of a company
transacting the classes of business set forth in the first and sec-
ond clauses of section forty-seven of chapter one hundred and
seventy-five of the General Laws, of at least sixty per cent of
the total liabilities, and in the case of companies transacting
other classes of business of at least ten per cent of the total lia-
bilities, but in no case less in amount than the minimum capital
required by law of stock insurance companies transacting the
same classes of business, may, subject to the approval of the
commissioner of insurance and if their by-laws so provide, is-
sue policies without the mutual contingent liability provided
by section eighty-one of said chapter one hundred and seventy-
five. If at any time the surplus is reduced below the limits set
by this act, the commissioner may, and if the impairment is in

shall, withdraw his approval,
company’s authority to issue

nt liability shall cease and de-

excess of twenty-five per cent
and upon such withdrawal the
policies without mutual contingi
termine.

An Act to authorize M al Insurance Companies to

Classes of Businitransact Additional
Be it enacted, etc., as foil

Section 1. Section forty-seven of chapter one hundred and
seventy-five of the General Laws is hereby amended by striking
out, in the first lines of the first, second, fifth and sixth clauses
thereof, the words “upon the stock or mutual plan”, so that
said clauses will read as follow

First, to insure against losi
explosion, fire ensuing; expk

or damage to property by fire;
•ion, no fire ensuing, except ex-

PROPOSED LEGISLATION.
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plosion of steam boilers and flywheels; lightning, hail, or tempest
on land; earthquake, bombardment; invasion, foreign enemies,
insurrection, riot, civil war or commotion, military or usurped
power; a rising of the waters of the ocean or its tributaries; or
by any two or more of said causes; and against loss of use or
occupancy caused thereby.

Second, To insure vessels, freights, goods, money, effects, and
money lent on bottomry or respondentia, against the perils of
the sea and other perils usually insured against by marine in-
surance; risks of inland navigation and transportation; also to
insure against loss or damage to and loss of use of motor vehicles,
their fittings and contents, whether such vehicles are being
operated or not, and wherever the same may be, resulting from
accident, collision, and any of the perils usually insured against
by marine insurance, or from risks of inland navigation and
transportation; and against loss or damage caused by teams,
automobiles, or other vehicles, except rolling stock of railways,
to the property of another, for which loss or damage any per-
son is liable.

Fifth, To insure against loss or damage to property of the
insured, and loss or damage to the life, person or property of
another for which the insured is liable, caused by the explosion of

eptacles under pressure, or their
or rupture of machinery or fly-
and occupancy caused thereby.
;ainst (a) bodily injury or death
against loss or damage on ac-

steam boilers, tanks or other rec
connections, or by the breakage
wheels, and against loss of use

Sixth, To insure any person a
by accident, or (b) any person
count of the bodily injury or death by accident of any person,
or against damage caused by teams, automobiles or other vehi-
cles, except rolling stock of railways, to the property of another,
for which loss or damage such person is liable; or (c) against
loss or damage to, or loss of use of, motor vehicles designed to
operate on land, their fittings and contents, whether such vehi-
cles are being operated or not, and wherever the same may be,
resulting from collision or accident, except loss or damage by
fire or while being transported in any conveyance by land or
water; and ( d ) to make insurance upon the health of individuals.

Section 2. Section forty-eight of said chapter is hereby
amended by adding at the end thereof the following: Com-
panies may be formed under this section on the mutual plan
(a) to transact the business set forth in any one of the clauses
of the preceding section except the eleventh; (b ) to transact the
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business set forth in any two or more of the fourth, fifth, sixth,
seventh, eighth, ninth, tenth, twelfth and thirteenth clauses.

Section 3. Section fifty-four of said chapter is hereby
amended by striking out said section and substituting the fol-
lowing: Section 54■ No domestic mutual company shall trans-
act any other kind of business than is specified in its charter or
agreement of association, except that it may in addition trans-
act the kinds of business specified below by reference to the
several clauses of section forty-seven as follows:

(a) The second, if authorized to transact the first, and it has
two million dollars of insurance in force in not less than eight
hundred separate risks. Any business transacted under said sec-
ond clause shall be subject to all laws now or hereafter in force
relating to the transaction of business by a mutual fire company.

(b) Any one or more of the fourth, fifth, sixth, seventh, eighth,
ninth, tenth, twelfth and thirteenth, if authorized to transact
any one of said clauses, provided that before transacting any
additional clause it shall have application for insurance of like
kind and amount necessary to qualify a company organized
under such clause to issue policies, or in lieu thereof a surplus
of one hundred thousand dollars for each additional clause,
which surplus shall be maintained so long as the company trans-
acts business under such clause.

(c) The sixth, if authorized to transact life insurance, whether
or not it has a capital stock, provided it has a surplus of not less
than four hundred thousand dollars, but it shall not be author-
ized hereunder to transact workmen’s compensation insurance.

d) The eighth, if authorized to transact the first
The first, if authorized to transact fire insurance

(/) Any form of insurance not included in the provisions of
section forty-seven, provided that such form of insurance is not
contrary to law and shall be transacted only upon express license
of the commissioner and upon such terms and conditions as he
may from time to time prescribe.

Section 4. Section ninety of said chapter one hundred and
seventy-five is hereby amended by striking out the words “three,
five or six”, in the second line, and substituting the words:
three, four, five, six, seven, eight, nine, ten, twelve and thirteen;
and by striking out the words “ninety-two and ninety-three”,
in the third line, and inserting in place thereof the words;
ninety A, ninety-two, ninety-three, and ninety-three A, so as
to read as follows: Section 90. Mutual companies transacting
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the business specified in clauses three, four, five, six seven,
eight, nine, ten, twelve and thirteen of section forty-seven
shall, except as provided in sections ninety A, ninety-two,
ninety-three and ninety-three A, be subject to the provisions of
this chapter relating to mutual fire companies so far as applicable.

Section 5. Said chapter one hundred and seventy-five is
further amended by inserting two new sections as follows: —■
Section 91A. No policy shall be issued by a mutual company
formed to transact business under the fourth clause until it has
established a guaranty capital of two hundred thousand dollars,
and in addition thereto has applications for insurance upon not
less than four hundred separate risks in this commonwealth the
premiums on which shall amount to not less than fifteen thou-
sand dollars.

Section 9SA. No policy shall be issued by a mutual company
formed to transact business under' the seventh, eighth, ninth,
tenth, twelfth or thirteenth clauses until it has applications for
insurance upon not less than one hundred separate risks in this
commonwealth, the premiums on which shall amount to not
less than ten thousand dollars.


