
No. 408SENATE

Department of the Attorney General.
Boston, April 4, 1922.

Hon. Frank G. Allen, President of the Senate.
Dear Sir: I have the honor to acknowledge the follow-

ing order adopted by you this day:

•‘Ordered, That the Senate request the opinion of the Attorney Gen-
ral as to the constitutionality, if enacted into law, of Senate Bill No.
159, entitled “An Act to prevent discriminatory admission charges
by theatres and places of public amusement.”

Said Senate Bill No. 159 reads as follows

“Chapter one hundred and forty of the General Laws is hereby
amended by inserting after section one hundred and eighty-one the
following new section: Section 181A. Licenses granted under the

ied to be subject to the condition
uniform throughout the week, and
.turday or a holiday shall not exceed
Drmance on any other day. The

■ license of any licensee for violation
iolation shall also be punished by a

preceding section shall be expres
that prices for admission shall be
that the price for admission on a Sf
that charged for the same perf
licensing authority shall revoke tin
of the foregoing condition. Said a
fine of not more than five hundred dollar

This bill does not directly fix the prices to be charged for
theatre tickets, nor directly forbid an increase of price on
Saturdays or holidays. Instead, it provides that there shall
be inserted in the license a condition that the price charged
on a Saturday or a holiday shall not exceed the price charged
for the same performance on any other day, and violation
of this condition requires revocation of the license. Two
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questions are presented: Can the Legislature directly regu-
late the price of theatre tickets to the extent above in-
dicated? If such direct regulation is not within the scope of
legislative power, can the result be lawfully achieved through
the exercise of the licensing power?

1. A theatre is not a public enterprise affected with a
public use, but is, on the contrary, a private business.
People v. Flinn, 189 N. Y. ISO; Collister v. Hayman, 183
N. Y. 253; People v. Steele, 231 111. 340; People v. Powers,
231 111. 560; Ex -parte Quarg, 149 Cal. 70; 111 Op. Atty.
Gen. 491; IV Op. Atty. Gen. 519. Ordinarily the Legisla-
ture has no power to regulate the price to be charged by a
private business. 1920 Op. Atty. Gen. 74. On the other
hand, an unusual emergency such as, the shortage of
houses - may so affect the health and welfare of the people
that an unusual measure of regulation, appropriate to the
emergency, may be proper during the continuance of such
emergency. Marcus Brown Holding Co. v. Feldman, 256
U. S. 170; Edgar A. Levy Leasing Co., Inc. v. Siegel, IT. S.
Sup. Ct., March 20, 1922. The present act discloses no
emergency which in any constitutional sense so affects the
health, safety, morals or, in a limited sense, the welfare of
the people as to justify special regulation of the character
proposed in this bill. I am unable to perceive any reason-
able ground upon which the sale of theatre tickets can create
an emergency of the kind held sufficient to sustain the ex-
traordinary rent regulations upheld in the Marcus Brown
case, supra. The subject matter excludes it from the grounds
which sustain a regulation of the sale of goods reasonably
adapted to check monopolies. Commonwealth v. Strauss, 191
Mass. 545; Federal Trade Commission v. Beechnut Packing
Co., U. S. Sup. Ct. Jan. 3, 1922. In my opinion, the sale of
theatre tickets is governed by the ordinary rule that in a
private business the price to be charged must be fixed by
agreement of the parties themselves. 11l Op. Atty. Gen.
491; IV Op. Atty. Gen. 519. See also 1920, Op. Atty. Gen.
74. I am constrained to advise you that a direct regulation
of the kind provided in this bill would be unconstitutional.

2. It may be assumed that theatres are subject to a
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reasonable measure of regulation under the police power. It
is not beyond the scope of that power to require a license
upon appropriate conditions reasonably adapted to secure
the health, safety, morals and, in a limited sense, the general
welfare of the people. Mutual Film Co. v. Industrial Com-
mission of Ohio, 236 U. S. 230; Brazee v. Michigan, 241
U. S. 340. Opinion, Attorney General to Committee on Mer-
cantile Affairs, March 23, 1921. But the power to license
cannot be invoked in order to impose by indirection restric-
tions or regulations which would be unconstitutional if
directly imposed. Such use of the licensing power could be
made as efficient as direct regulation to deprive the citizen of
those rights of liberty and property guaranteed to him both
by the Constitution of Massachusetts and by the Fourteenth
Amendment. Wyeth v. Cambridge Board of Health, 200
Mass. 474. IV Op. Atty. Gen. 207. The present bill cannot
be distinguished in principle from a bill proposed in 1914,
which made it a condition of the theatre license that the
license should not sell theatre tickets to any other person
with intent or knowledge that such tickets should be resold
at an advanced price. In advising that such an act would be
unconstitutional, the then Attorney General said (IV Op.
Atty. Gen. 207):

“The Legislature has Certain powers of regulation and has not
certain other powers of regulation, and the distinction between these
two sorts of powers remains the same, regardless of the manner in
which the Legislature seeks to enforce them. Direct statutory pro-
hibition by means of conditions in licenses if merely a method of
enforcement, and does not go to the root of the question of legislative
power. ”

With this opinion I agree.
I am therefore constrained to advise you that the present

bill, if enacted, would infringe upon the right of property
and of liberty of contract guaranteed by the Constitution of
this Commonwealth and by the Fourteenth Amendment.
See Wyeth v. Cambridge Board of Health, 200 Mass. 474.

Yours very truly,

4 ltornev General.
I. WESTON ALLEN




