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March 14, 1927

To the Honorable House of Representative

In response to an order adopted by the House January
17, 1927, as follows:

Ordered, That the Department of Public Utilities tabulate the maximum or lighting rates

now charged by the several gas and electric companies and municipal plants serving communities within the Commonwealth; and that the department consider whether, taking into account
present earnings and any other pertinent factors, reductions in rates,
with particular reference to the maximum or lighting rates, may now be
reasonably requested, and what additional legislation, if any, is required
to enable the department to review and modify any such rates which
appear to be excessive; and that the department file a report of its

findings and recommendations on said matters, together with any further recommendations it may care to make with reference to the present
rates charged by said companies for lighting, with the Clerk of the
House of Representatives not later than February 15, 1927; and be it
further
Ordered, That after a hearing the department consider what changes,
if any, in the laws of the Commonwealth are desirable in order to permit the raising by said companies of new capital as needed, at a rate of
capital charge no greater than necessary, and which will at the same
time be fair to the companies and their stockholders, and also prevent
inflation of valuations for rate-making purposes; and that the department file with the Clerk of the House of Representatives a report of its
findings and recommendations relative to this question not later than

March

15, 1927.
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The Department of Public Utilities, on that part of the
order requesting it to report its findings and recommendations not later than March 15, 1927, reports as follows;
The Department held public hearings on February
16,
17 and 25, 1927, on that part of the order which required
the Department to consider what changes, if any, in the
laws of the Commonwealth are desirable in order to permit
the raising by said companies of new capital as needed,
at a rate of charge no greater than necessary, and which
will at the same time be fair to the companies and their
stockholders, and also prevent inflations of values for ratemaking purposes. At these hearings representatives of the
gas and electric companies advocated the passage of statutes
that would (1) authorize the capitalization of the premiums
heretofore paid in upon their capital stock; (2) repeal the
statutes which require stock in gas and electric companies
to be offered at a price approved by this Department as
not so low as to be inconsistent with the public interest,
i.e., the premium law; and (3) authorize the issuance by the
companies of non-par stock. It was also suggested that it
would be desirable to authorize the capitalization to a
reasonable extent of existing surpluses.
On behalf of the capitalization of the paid-in premiums,
it was urged that the capitalization of the premiums would
operate to lower the market value of the shares of the
company and thus tend to widen the market for the shares
of public utilities stock, would bring such stock within the
means of small investors, and thus tend to make a wider
local distribution thereof and would lessen substantially
the disparity between the rate of dividend now paid upon
the par value of the stock and the rate of return upon the
value of the property. It was further urged that an economic advantage would ensue from the elimination of the
fixing of the issue price of
7 issues of utilities shares,
in that the intrinsic difficulty of setting the price, as now
required, would be obviated, and that it w7 ould remove any
influence upon the Department in rate proceedings to so
fix rates that the price of shares in the market would not
substantially fall below the price at which shares had been
authorized by the Department to be sold in the market.
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Very little argument was addressed to this Department
at the hearings in advocacy of the issuance of non-par
stock by public utility companies, and from what was said
we gathered the impression that the companies did not
desire to press this suggestion at this time.
This Department, in a report to the Legislature in January, 1922, upon a resolve passed by the General Court in
1921 (chapter 51 of the Resolves of 1921), considered the

advisability of statutes authorizing the capitalization of
premiums paid in to the treasury of these companies on
the capital stock, the repeal of the so-called premium law,
and the issuance by the companies of non-par stock. In
that report none of the commis doners were in favor of the
capitalization of the premiums paid in upon the capital
stock and none were in favor of the passage of statutes
authorizing the issuance by the companies of stock without
par value. A majority of the commissioners favored the
repeal of the premium law. Two of the commissioners who
participated in the report of January, 1922, are no longer
members of this Department and their successors have had
no occasion, up to the present time, to express their views
upon the questions dealt with in that report. As a consequence, we have attempted to review the questions
raised as if none of us had participated in the report of
1922.

After consideration, we are unanimously of the opinion
that no such substantial benefit to the public, the companies,
or the stockholders of the companies would result as to
warrant the passage of a statute authorizing the capitalization of the premiums heretofore paid into the treasury of
the companies on account of the capital stock. We doubt
if it would effect any marked wider distribution of the
stock, and we think no real advantage would be gained
merely because the published rate of dividends upon the
par value of the stock would consequently be reduced.
While the rate of dividend would actually reflect the percentage of dividend paid upon the amount that had been
paid in to the treasury of the corporation on account of
the stock, it would not indicate the rate of interest upon
either the book cost or the fair value of the property.
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Thus, those companies which have adopted in the past

a

conservative policy and have ploughed substantial parts
of their earnings into their plants might still be subject to
the charge of paying excessive dividends, while those that
had in the past distributed all or substantially all their
earnings would receive the credit of paying only reasonable
dividends. We believe that a company that has in the
past maintained a conservative policy by conserving its
earnings and thus has improved its financial standing and
credit and its ability thereby to serve the public more
efficiently is entitled to the goodwill of the public, rather
than a company that has adopted the policy of distributing
in dividends substantially all of its earnings. No benefit
will accrue to the public by the capitalization of these
premiums unless such action improves the credit of the
company and thus assures the public of either better service or service at a lower price. Merely capitalizing the
premiums will, in our judgment, have no tendency either
to give the public better service or service at a reduced
cost.

It was also urged that a reasonable amount of the surplus
of the companies should also be capitalized, that by so doing
the capitalization would more closely reflect the fair value of
the property employed in the public service. It was urged
that under decisions of the United States Supreme Court
the companies were entitled to a fair return upon the fair
value of their property employed in the public service, and
consequently it was in the public interest that the capitalization should more closely reflect this fair value so that a
fair return upon the fair value of the property distributed
as dividends upon the capitalization would not appear to
the public as an excessive rate of return.
As was pointed out in the report of the Department of
January, 1922, the elements to be taken into account in determining the fair value, particularly as relates to Massachusetts, are still uncertain. Moreover, as financial conditions
present
are unstable, a capitalization of the surplus at the
the
time might result in years to come in a situation where
distribution of what would be a fair return upon the fair
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value of the property at that time would be inadequate to
pay dividends which would sustain the capital stock of the
company at par. If such a situation should obtain, in order
to secure capital for future development of the utility it
would be necessary to allow the utility rates in excess of a
fair return upon the fair value of the property employed in
order that the company might sell its securities at par.
Many questions in relation to determining the fair value of
the property employed in a public undertaking in Massachusetts and the fair return thereon yet remain to be determined. In this commonwealth the permits issued to gas and
electric companies to use the highways for their distribution
equipment are subject to revocation by the state at any
time. The companies have been given no permanent rights
in the highways and their use of them is at the will of the
commonwealth. Moreover, the very charters of the companies may be repealed at any time. It has not yet been determined what rule of value is to be adopted under these
conditions as to property located in or upon the public highways. In Denver v. Denver Union Water Company, 246 U. S.
178, it was held by the court, with Justices Holmes, Brandeis
and Clarke dissenting, that an ordinance adopted by the city
council had conferred upon the company rights of such a
nature that in considering the effect of the provisions limiting rates the plant “must be valued not as ‘junk’ but as
property useful and in use in the public service.” Whether
this rule would apply to the valuation of the property of gas
and electric companies located in our highways has not yet
been determined. Whether any value is to be given to the
franchises is still an open question. Thus, in Wilcox v. The
Consolidated Gas Company, 212 U. S. 19, it was held that the
value of the franchises should be included in the basis of rates
if the state had allowed the company to capitalize such
franchises. Nor, so far as we are aware, has it been definitely determined whether in the fixing of rates the fact that
the value of the property employed has been largely developed
at the expense of the public, by the expenditure of past earnings exceeding a fair return upon the capital invested, can be
taken into account. In Lincoln Gas Company v. Lincoln,
250 U. S. 256, at 267, the following appears in the opinion:
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Again, we question the propriety of the Master’s treatment of
“going value” which he seems to have estimated at less than otherwise
he would have placed it upon the theory that the company’s business
has been developed, at the expense of the public, in the expenditure of
past earnings exceeding a fair return upon the capital invested, and this
without any finding or any clear evidence to which our attention has
been called, that past earnings were excessive.
Our attention has been called to no opinion of the Supreme
Court of the United States that definitely declares that the
employment of excessive earnings in the building up of the
plant cannot be considered in the determination of rates.
The law under which public utility corporations have been
organized and regulated in Massachusetts for a long period
in its history may also have an influence in the determination as to what extent the rule applicable to public utilities
in other jurisdictions applies in this. The conception of the
people of this commonwealth of the relationship of public
utilities to the public has been in contrast to that of the public in other states. Thus, early in our history the manner in
which the capital stock of utilities should be issued and the
rates charged by the utilities were regulated. As early as
1842 Chief Justice Shaw of our Supreme Court declared, in
relation to a railroad that “the only principle, on which the
Legislature could have authorized the taking of private property for its construction, without the owner’s consent, is,
that it was for the public use. Such has been held to be the
character of a turnpike corporation, although there the
capital is advanced by the shareholders, and the income goes
to their benefit. Commonwealth v. Wilkinson, 16 Pick, 175.
It is true, that the real and personal property necessary to
the establishment and management of the railroad, is vested
in the corporation, but it is in trust for the public. The
company have not the general power of disposal, incident to
the absolute right of property; they are obliged to use it in a
particular manner, and for the accomplishment of a well
defined public object; they are required to render frequent

accounts of their management of this property, to the agents
of the public; and they are bound ultimately to surrender it
to the public at a price and upon terms established.” II orcester v. Western Railroad, 4 Metcalf, 564.
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The public utility corporations in this state are given the
right to organize to perform a public service which the
public might otherwise undertake itself. The state gives
to them permits to use the public highways; it grants to
them the privilege of taking private property by the exercise of the sovereign power of eminent domain and to a
large extent protects them from adverse and unwise competition. In exchange for these unusual privileges the
public of Massachusetts have assumed that they had the
right to regulate the utilities to such extent as would assure
their obtaining the public service furnished by the utilities
at as cheap a rate as the capital invested in the service
could reasonably be expected to produce. When the people
of this Commonwealth adopted a policy of obtaining that
public service, which the utilities are organized to furnish,
by the employment of private capital through a regulated
monopoly, which service they might otherwise have furnished directly themselves, they little dreamed that they
would be required, in the regulation of rates, to enter into
protracted investigations of the fair value of the property
employed in the undertaking, ascertained by a theoretical
calculation of what it would cost to reproduce the property,
less its actual depreciation, on each and every such occasion,
with its necessary large expenses, all of which eventually
must be paid by the ratepayer.
If, under our present statutes, it shall be determined by
the United States Supreme Court, that the gas and electric
companies of this state are entitled, as a matter of law, to
charge rates based upon the fair value of their property
employed in the public service, and that in ascertaining
such value the value of the plant and of the structures and
equipment in or upon the public highway is to be taken
at the reproduction cost less the then actual depreciation,
and that the findings of fact in relation to these values are
subject to review in each instance by the federal court, we
are confident that the people of this state will conclude that
the regulation of the rates of the gas and electric companies
under such conditions is too cumbersome, inefficient and
expensive to be tolerated. Such a method of regulating
rates will inevitably lead to conflicts between the companies
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and the public, to the disadvantage of both. If
the public
are required to pay a return upon property acquired
through
excess earnings, it will insist on paying in rates no more than

is required to be paid under the rule. This is likely to lead
to an impairment of the financial stability of some companies, as dividends will often be paid at the sacrifice of
proper reserves for depreciation. This in turn will weaken
such a company’s credit and require the payment of higher
dividends to maintain its stock at par. We must never
forget that while a company is growing, its dividends are
in effect guaranteed by the public, so long as we require
its stock to be issued at par. The public demands the extension of the company’s service. That service cannot be
given unless the company can market its stock at par.
In our judgment the people of this commonwealth will
seek a means of escape from such a situation. Two courses
will be open to them: (1) public operation of such utilities,
or (2) the operation of the utilities by private capital in
those instances where the public utilities are willing to enter
into a contractual relationship with the public whereby the
rates may be readily, efficiently and inexpensively regulated
and adjusted and the initiating of free and unlimited competition by municipalities in those areas where companies
are engaged in business which are unwilling to enter into
such contractual relationship.
Public ownership and operation of electric plants is not
an untried experiment in this commonwealth. There are
at the present time over forty municipal plants in successful
operation. In most of the municipalities where these plants
are in operation the rates for electricity are lower than the
rates of private companies operating in adjacent territory.
At the hearings it was argued by representatives of the
companies that the authorization of such competition would
be unjust to the companies which had undertaken the
public service and invested their money on the strength
of the protection which the statutes gave at the time such
money was invested. To this argument we think there is a
complete reply. When the public of this commonwealth
granted to the utilities a practical monopoly, it was under
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the assumption that it had a free hand in so far as the
federal courts were concerned, so long as in the regulation
and adjustment of such rates it acted in good faith, and it
was generally conceded by all that the public had this
assumed power. Few, we think, in this state foresaw that
the Supreme Court of the United States would construe
that provision of the Fourteenth Amendment that provides
that no state shall deprive any person of life, liberty or
property -without due process of law, when applied to the
rates of a public utility fixed by a tribunal of the state, in a
different manner than they construed the same provision
when the life or liberty of a person was involved or when
applied to controversies between private persons in relation
to property. It has been uniformly held by the Supreme
Court of the United States, when the life or liberty of a
person was involved, or in controversies between private
parties as to property rights, that the person was not deprived of life, liberty or property, as the case might be,
without due process of law, when it appeared that the
tribunal which assumed to determine the rights of the parties had jurisdiction and there had been notice and an opportunity to be heard given to the parties. See Twining v.
New Jersey, 211 U. S. 110 and cases cited; Frank v. Mangum,

237 U. S. 309.

It has only been in cases where rates of a public utility
were involved that the federal courts have undertaken to
review the findings of fact and to substitute their conclusions for those of the state tribunal, when such tribunal
had jurisdiction of the subject matter and the parties had
notice and a full opportunity to be heard. It was not
until 1890, in the case of Chicago, Milwaukee ch St. Paul
Railway Company v. Minnesota, 134 U. S. 418, that it was
determined that rates established by a state tribunal were
subject to review by the federal courts.
Moreover, the rights granted to the public utility corporations in the highways have been given subject to revocation by the state, and there would seem to be nothing
unreasonable in the state exercising this power of revocation,
which it has reserved to itself, when it finds that it cannot,
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in its judgment, adequately regulate the activities and the
rates charged for service by gas and electric companies.
We have not thought it expedient to recommend any
bill at this time providing for the operation of companies
under a contractual relation with the state. We think it
will be time enough to consider such legislation in detail
when it is definitely known to what extent we can, under
the federal constitution, regulate public utilities using our
highways. If the rules that have been made applicable to
such corporations in other states apply, we think that the
raising by companies of new capital as needed, at a rate of
capital charge no greater than necessary, and which will
at the same time be fair to the companies and their stockholders, and also prevent inflations of valuations for ratemaking purposes, can be effected only by the establishment
of a contractual relationship between the companies and
the state. In substance, we think such contractual relationship should be established by offering to the companies a
recapitalization of their properties on such basis as, after
careful consideration, should seem just, the companies giving
to the state the power to regulate their rates in such manner
as the state may determine, so long as such regulation shall
not be exercised to reduce the income of the company
below an amount which will enable it to pay dividends
necessary to sell its stock readily at par. Provision might
also be made for limited dividends. At the same time
legislation should be passed which would make those provisions of law' requiring a municipality, before entering into
the gas or electric business, to purchase the plant and
property of the company operating within its area, inapplicable to such companies as decline to enter into such
contractual relationship with the commonwealth.
We do not approve of the passage of an act authorizing
the issue of stock by public utility companies without par
value. We see no value in the suggestion, except it be conceded that the regulation of the rates of public utilities is
to be based hereafter solely on the cost of reproduction of
the property less actual depreciation. Until such time as
this becomes the accepted rule in this commonwealth, we
think the suggestion of non-par stock unwise.
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As to the so-called premium law, i.e., the statute that
requires stock to be issued at a price which, in the opinion
of this Department, is not so low as to be inconsistent
with the public interest, Messrs. Attwill and Wells adhere
to their views expressed in the report of 1922, that this
statute, in practical operation, does not tend to keep the
rates low, but rather the reverse, and that it ought to be
repealed. The other commissioners feel, however, that
whatever advantages or disadvantages may be urged in
relation to this statute, it is better to leave the statute as
it is until such time as it is determined whether or not our
method of regulation is still applicable under the decisions
of the United States Supreme Court and it is found desirable
to make some general rearrangement in relation to the
capitalization and regulation of gas and electric companies.

HENRY C. ATTWILL,
EVERETT E. STONE,
HENRY G. WELLS,
LEONARD F. HARDY
LEWIS GOLDBERG,
,

Commissioners

