
House of Representatives .

The Committee on Rules, to whom were referred the
Order presented on April 15 by Mr. Shattuck of Boston,
and the two orders presented on April 16 by Mr. Lomasney
of Boston, severally requesting the opinions of the Jus-
tices of the Supreme Judicial Court on certain important
questions of law relative to the Boston Elevated Railway
Company, report the accompanying order (House, No.
1272).

For the committee.

LEVERETT SALTONSTALI

HOUSE No. 1272

Che Commontoealth of Massachusetts
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Whereas, There is pending before the General Court a
bill entitled “An Act to Incorporate the Metropolitan
Transit System and to Authorize Such Corporation to
Acquire the Properties and Franchises of the Boston Ele-
vated Railway Company,” printed as House, No. 522, copy
of which is hereto annexed, which said bill has been used
as a basis for a bill now pending before the General Court
entitled “An Act Extending the Term of the Lease to the
Commonwealth of the Properties of the Boston Elevated
Railway Company and Continuing Public Management
and Operation thereof,” printed as Senate, No. 276, as
amended, copy of which is hereto annexed, which said bills
relate to the policy to be pursued by the Commonwealth
in regard to the continuance of the public operation and
management of the Boston Elevated Railway Company or
of a corporation authorized to acquire the properties and
franchises thereof; and

Whereas, There is also pending before the General Court
a bill entitled “An Act Providing for the Extension and
Improvement of Rapid Transit Facilities in the City of
Boston”, printed as Senate, No. 285, copy of which is hereto
annexed, which said bill relates to the construction and im-
provement of certain rapid transit routes and the leasing
of the same to the Boston Elevated Railway Company; and

Whereas, The House of Representatives is of the opinion
that the General Court ought not to proceed further in its
consideration of the issues involved in these bills until
certain grave constitutional questions involved therein are
disposed of: therefore be it

Ordered, That the opinions of the Honorable the Justices
of the Supreme Judicial Court be required on the following
important questions of law:

CJ)t Commontoealtl) of s^assadnisetts
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1. Is it constitutionally competent for the General Court,
as proposed in said bill House, No. 522, to authorize the
Boston Elevated Railway Company to sell its property,
privileges and franchises to a corporation chartered by the
General Court for the purpose of acquiring the same upon
terms and conditions set forth by the General Court, if such
sale is authorized by the holders of not less than a majority
in amount of the capital stock of the Boston Elevated Rail-
way Company, including both the preferred stock of all
classes and the common stock, voting thereon at a meeting
called for the purpose?

2. Is it constitutionally competent for the General Court
to authorize the Boston Elevated Railway Company to dis-
solve and liquidate its affairs substantially as set forth in
the provisions of said bill. House, No. 522:

(a) by other than a unanimous vote of all its stock of all
classes;

( b ) by a vote of the majority of all its stock of all classes
voting equally, regardless as to whether a majority vote is
obtained of each or any one of the three classes of preferred
stock now outstanding;

(c) by a vote of a majority of all the stock of all classes
present and voting equally, if a quorum is present;

(d) if the provisions of section 6 and other sections of said
bill, House, No. 522, giving to non-assenting stockholders
the right to have their stock valued, were eliminated?

2A. Upon such liquidation, if constitutional, may the
General Court provide that holders of preferred stock issued
under and in accordance with section 2 of chapter 740 of the
acts of 1911 and section 5 of chapter 159 of the Special Acts
of 1918 shall receive such payment in cash as is provided in
the event of liquidation in said statutes and the terms of
issue of such preferred stock, or exercise such rights of
conversion into common stock as they have, without appeal
to any judicial tribunal for a valuation of their shares?

3. Is it constitutionally competent for the General Court
to authorize or require retirement by the Boston Elevated
Railway Company of any class or classes of the company’s
stock by the exercise of the power of eminent domain, or
otherwise?
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4. Is it constitutionally competent for the General Court
to provide for the acceptance of said bill, Senate, No. 276,
as amended, by the Boston Elevated Railway Company by:

(a) other than a unanimous vote of all stock of all classes
(b) a vote of a majority of all its stock of all classes

voting equally, regardless as to whether a majority vote is
obtained of each or any one of the three classes of preferred
stock now outstanding;

(c) by a vote of a majority of all the stock of all classe
present and voting equally, if a quorum is present?

5. Would the provisions of Senate, No. 276, as amended,
if further amended by the substitution therefor of said House,
No. 522, be constitutional in every particular, if enacted
into law?

6. If said bill, House, No. 522, were enacted into law,
could the General Court thereafter, by virtue of the fifty-
ninth article of the Amendments to the Constitution of
the Commonwealth, constitutionally amend, alter or repeal
such provisions of said bill as are declared thereby to con-
stitute a contract binding upon the Commonwealth, or any
of them?

7. Would the provisions of Senate, No. 276, as amended,
providing for the acceptance of the terms of said bill by
the Boston Elevated Railway Company by affirmative vote
of a majority of each class of stock thereof given at a meet-
ing called for the purpose, be constitutional in every par-
ticular, if enacted into law?

8. Under an extension of the present system of public
operation and management of said company under said
Senate, No. 276, or under public operation and manage-
ment under said House, No. 522, would the provisions of
section 1 of the sixty-third article of the Amendments to
the Constitution of the Commonwealth apply to the receipts
from operation during the period of such operation and
management?

9. Would the enactment by the General Court of a law
extending public management of the Boston Elevated
Railway Company, a private corporation, or creating a new
contract of public management of said company, and pro-



1927.] HOUSE No. 1272. 5

vicling in certain events for the lending of the credit of the
Commonwealth under such extension or contract, as pro-
posed in said Senate, No. 276, or in said House, No. 522,
be repugnant to section 1 of Article LXH of the Amend-
ments to the Constitution of the Commonwealth on the
ground that said amendment only permits the lending of
credit to a private corporation which at the time of the
adoption of said amendment was publicly managed, or on
any other ground?

10. Do the provisions of Article LXII of the Amendments
to the Constitution apply to section 15 of Senate, No. 276,
requiring the Treasurer and Receiver-General to sign and
guarantee the bonds and other evidences of indebtedness of
the Boston Elevated Railway Company?

11. Is the joint control for operating and maintaining the
Boston Elevated Railway Company, as set forth in said
bill, Senate, No. 276, repugnant to Article LXII of the
Amendments to the Constitution of the Commonwealth?

12. Would it be a violation of the Constitution of Massa-
chusetts, and particularly of Article LXII of the amendments
thereof, for the Legislature to enact the bill printed as
Senate, No. 276, by the terms of which bill a constitutional
officer of the executive branch of the state government,
namely, the Treasurer and Receiver-General is required
upon request of the trustees mentioned in said bill, which
trustees are specifically exempted from the provisions of
section 40 of chapter 271 of the General Laws or any other
provision of law, to pledge the credit of the Commonwealth
and guarantee by endorsing the bonds, notes and other
evidences of indebtedness of the Boston Elevated Railway
Company, the money secured thereby to be used in the
operation and management of said railway company organ-
ized as a corporation with a board of directors elected by
its stockholders and given power under the provisions of
said bill, Senate, No. 276, to govern, veto and nullify the
acts of the so-called public trustees, thereby keeping within
the control of the corporation, through its stockholders and
directors, the operation and management of said railway
company as a private corporation specifically prohibited
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from receiving in any manner the aid or loan of the credit
of the Commonwealth by the terms of said Article LXII
of the Amendments to the Constitution of Massachusetts?

13. Are the provisions of section 3 of said Senate, No.
276, whereby the board of directors of the Boston Elevated
Railway Company, a private corporation, would retain in
certain cases control over the making of contracts for opera-
tion or lease of subways, elevated or surface lines or exten-
sions thereof and over the construction or purchase of
surface lines, in conjunction with section eleven of chapter
one hundred and fifty-nine of the Special Acts of nineteen
hundred and eighteen or any provision of said pending bills
providing for the loan of the credit of the Commonwealth,
repugnant to section 1 of Article LXII of the Amendments
to the Constitution of the Commonwealth as a retention
in part of private management and a failure to provide
for complete and exclusive public management, or for any
other reason?

14. Has the General Court power under the Constitution
to authorize the assessment of all or a specified part of the
cost of a public improvement or of the extension thereof,
consisting of additional facilities for rapid transit of pas-
sengers, which is to be built by a board of public officers
and owned by the commonwealth or by a municipal corpo-
ration, but leased to and operated by a private corporation,
upon the area which will receive benefit and advantage be-
yond the general advantage to the community from the
construction and operation of such improvement or exten-
sion, to an amount not in excess of such benefit and ad-
vantage, as proposed in Senate, No. 285?

15. If the answer to the next preceding question is in the
affirmative, has the General Court power to provide for the
determination of the boundaries of such area and the total
amount of such benefit and advantage by commissioners
appointed by the Supreme Judicial Court, after a hearing
of which reasonable notice by publication has been given,
and further to provide that the report of the commissioners,
after acceptance and confirmation by the court, shall be
final and conclusive as to all matters properly included
therein?
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16. If the answers to the two next preceding questions
are in the affirmative, has the General Court power to pro-
vide that the amount so assessed shall be apportioned
among the several parcels of land within such area in pro-
portion to the valuation of such parcels for purposes of tax-
ation, reserving to the owners of such parcels the right to
apply for a reduction of the valuation in the same manner
as in the case of general taxes?

17. If the answers to the three next preceding questions
are in the affirmative, and the improvement or extension
thereof is to be paid for by bonds, has the General Court
power to provide that the assessment shall be spread over
the life of the bonds by an annual payment bearing the same
relation to the sum required to meet the annual payments
for interest and sinking fund upon the bonds as the amount
of benefit to be assessed bears to the cost of the improve-
ment or extension?

18. If the answers to the four next preceding questions are
in the affirmative, has the General Court power to provide
that the area to be assessed may be divided by the commis-
sioners into zones, consisting respectively of land which will
receive a more direct and special advantage from the im-
provement or extension than the rest of the area, and land
benefited by more remote means, and that the commis-
sioners may determine the proportion of the assessment to
be levied on each zone; and further to provide that the
proportion assigned to each zone shall be apportioned among
the several parcels within such zone in proportion to valua-
tion for purposes of taxation?

19. Has the General Court power to authorize additional
transportation facilities, including equipment, which have
been acquired with money borrowed by the issuance of
bonds of the Commonwealth or of a municipal corporation,
to be leased to the Boston Elevated Railway Company, a
private corporation, for a term of years extending beyond
the fixed term of public control established by chapter one
hundred and fifty-nine of the Special Acts of nineteen
hundred and eighteen or beyond the period when said term
may be terminated as provided in said chapter, or for a
term of years beginning after the termination of public
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control or after the giving of notice to terminate, and at a
rental, as proposed in Senate, No. 285, which is less than
the interest charges on the said bonds, and to provide, as
proposed in Senate, No. 285, that the balance of the in-
terest charges and the sinking fund and serial payments
shall be met from betterment assessments or taxes, and
that after the maturity of the bonds the rental shall be
such sum only as will adequately cover the maintenance
and upkeep of the leased property and equipment?

20. Is it constitutionally competent for the General
Court, as proposed in Senate, No. 285, to assess a better-
ment on property for subway, tunnel, or rapid transit
facilities, including equipment, if such subway, tunnel, or
other facility, including equipment, is leased to the Boston
Elevated Railway Company for a term of years at a rental
less than the interest and sinking fund charges during such
term on the state or municipal bonds issued to finance
such undertaking, and if the lease provides, as specified in
lines fifty-six to fifty-nine of section five of said Senate,
No. 285, that after the maturity of the bonds the cash
rental shall be abated so that the rental will consist only of
“such a sum as will adequately cover the maintenance and
upkeep of the leased property and equipment”?

21. Is it constitutionally competent for the General Court,
as provided in Senate, No. 285, to assess and levy taxes
toward meeting in part the costs of subway, tunnel, or rapid
transit facilities, including equipment, if such subway, tunnel
or other facility, including equipment, is leased to the
Boston Elevated Railway Company for a term of years at
a rental less than the interest and sinking fund charges
during such term on state or municipal bonds issued to
finance such undertaking, and if the lease provides, as speci-
fied in lines fifty-six to fifty-nine of section five of said
Senate, No. 285, that after the maturity of the bonds the
cash rental shall be abated so that the rental will consist
only of “such a sum as will adequately cover the main-
tenance and upkeep of the leased property and equipment”?

22. Would the provisions of Senate, No. 285, be consti-
tutional in every particular if enacted into law?
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23. Is it constitutionally competent for the General Court
to require the Boston Elevated Railway Company to sell
and the Commonwealth to buy the whole assets, property
and franchises of said railway company as a going concern
if such sale is authorized by the holders of not less than a
majority in amount of the capital stock of the railway com-
pany including both the preferred stock of all classes and the
common stock voting thereon at a meeting called for the
purpose, and to authorize the Commonwealth upon thus
acquiring said assets, property and franchises of the rail-
way company to incorporate a new corporation which shall
be privately owned and shall purchase and acquire the said
assets, property and franchises from the Commonwealth
with power to operate the same either under an extension
of the present system of public operation and management
or otherwise?

24. Is it constitutionally competent for the General Court
to require the Boston Elevated Railway Company to sell
and the Commonwealth to buy the whole assets, property
and franchises of said railway company as a going concern
under the option and on the terms provided in section 16
of chapter 159 of the Special Acts of 1918 and to authorize
the Commonwealth upon the acquisition thereof to incor-
porate a new corporation which shall be privately owned
and shall purchase and acquire the said assets, property
and franchises from the Commonwealth with power to
operate the same either under an extension of the present
system of public operation and management or otherwise?








