
SPECIAL REPORT OF THE ATTORNEY GENERAL
RELATIVE TO CLAIMS OF HENRY BACON
AND DANIEL CHESTER FRENCH FOR SERV-
ICES AS ARCHITECT AND SCULPTOR IN CON-
NECTION WITH THE WAR MEMORIAL AT ST.
MIHIEL, FRANCE.

[Ways and Meani Oct. 15, 1927.]

October 14, 1927.

The Attorney General was requested by the General
Court, Resolves of 1927, chapter 35, approved April 23,
1927, to investigate and to report to the General Court
upon the claims of Henry Bacon and Daniel Chester French
against the Commonwealth.

Said chapter 35, is as follows

Resolved, That the attorney general is hereby requested to investigate
the claims of Henry Bacon and Daniel Chester French against the
commonwealth, referred to, respectively, in house documents num-
bered seven hundred and fifty-five and seven hundred and fifty-six
of the current year, and to find the facts in relation thereto and the
amount of the sum or sums, if any, which may be legally due to the
said Bacon and the said French, respectively. For the purpose of the
investigation herein directed, the attorney general, or an assistant
attorney general designated by him, may hold hearings, take evidence,
administer oaths and issue subpoenas. The attorney general is hereby
further requested to make a report of such investigation to the general
court by filing such report with the clerk of the house of representa-
tives on or before October fifteenth in the current year, and at the same
time to file a copy thereof with the budget commissioner as a part of
the budget estimates required to be submitted under section four of
chapter twenty-nine of the General Laws.
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House Document 755 reads as follows

An Act authorizing the Treasurer and Receiver General to
REIMBURSE THE ESTATE OF HENRY BACON, ARCHITECT, FOR
Work done in Reference to St. Mihiel Memorial.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

After an appropriation has been made, there shall be allowed and
paid out of the treasury of the commonwealth a sum not exceeding
eighteen thousand dollars, to be paid to the estate of Henry Bacon,
as compensation for services of Mr. Bacon as architect, already
rendered, in connection with the proposed memorial at St. Mihiel,
France.

House Document 756 reads as follows

An Act authorizing the Treasurer and Receiver General to
REIMBURSE DANIEL CHESTER FRENCH, SCULPTOR, FOR WORK
done on St. Mihiel Memorial.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

After an appropriation has been made, there be allowed and paid
out of the treasury of the commonwealth a sum not exceeding twenty
thousand dollars, to be paid to Daniel Chester French, as compensa-
tion for his services already rendered as sculptor in the preparation
of a design and working models for the proposed memorial at St.
Mihiel, France.

The Attorney General, in compliance with the foregoing
resolves, has investigated the matters therein referred to,
and respectfully reports thereon as follows:

(1) Matter of House Document 756 Claim of Daniel
Chester French.

St. 1920, c. 616, established a Commission to ascertain
the Most Appropriate Methods of Caring for the Graves of
American Dead in Foreign Soil. Commissioners were duly
appointed, and the life of the Commission has been pro-
longed by statute from year to year.

St. 1921, c. 448, which was approved May 25, 1921,
reads as follows:
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Section 1. The commission to ascertain the most appropriate
methods of caring for the graves of American dead in foreign soil,
appointed under the provisions of chapter six hundred and sixteen
of the acts of nineteen hundred and twenty, is hereby revived and
continued for the purpose of carrying out the provisions of this act.

Section 2. The commission, subject to the approval of the gover-
nor and council, may employ a competent American sculptor and a
French collaborator to make necessary plans and subjects for a Mas-
sachusetts battle monument in the vicinity of the city of Saint Mihiel
in France, and may, with like approval, acquire an appropriate site
for such monument. The chairman of the commission and the secre-
tary thereof shall visit the proper authorities in France for the purpose
of consultation in regard to the selection of said site, and shall also
investigate further the location of certain graves of soldiers not re-
turned or identified in its report already filed with the general court.

Section 3. For the purposes of this act there may be expended,
with the approval of the governor and council, such sum, not exceeding
six thousand dollars, as may hereafter be appropriated.

Section 4. The commission shall make a report of its investiga-
tions and recommendations to the next annual session of the general
court not later than the second Wednesday in January.

St. 1921, c. 502, item 152% (p. 655), of the supple
mental appropriation bill for that year is as follows:

For expenses of the commission required to report on a memorial
in France to Massachusetts soldiers who lost their lives in the late war,
and relative to the advisability of certain graves, as authorized by
chapter four hundred and forty-eight of the acts of the present year,
a sum not exceeding six thousand dollars (S6,000.00).

Immediately after the passage of these acts the members
of the said Commission entered into an oral agreement
with Mr. French for his employment as an American sculp-
tor thereunder. The terms of his employment were not
definitely agreed upon at that time. His selection was
formally approved by the Governor and Council on August
10, 1921. From that time on Mr. French proceeded with
the work of making the model for the monument. It was
finished in its original form in February, 1922, met with
the desires of the Commission and was informally approved
by the Art Commission and by Governor Cox.

In March, 1922, the Commission made a further report
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to the Legislature, embodied in House Document 1500 of
that year, detailing the progress of the work. St. 1922,
c. 455, provided for the continuation of the proposed me-
morial and the acquisition of a site, and St. 1922, c. 546,
item 150c, made an appropriation of $20,000. The Com-
mission has acquired land in France as a site for the pro-
posed memorial, and in various years has recommended
to the Legislature the completion of the memorial accord-
ing to the plans and designs made by Mr. French. No
action has been taken by the General Court to provide a
sum for the completion of the work. Mr. French to date
has received only seven hundred fifty-nine and 52/100
(759.52) dollars, to cover certain expenses actually incurred
in proceeding with the work which he has already per-
formed. This was paid him on or about February 20,
1924, but no payment has been made him on account of
services. Mr. French has been at all times, and still is,
ready and willing to complete his work and furnish the
completed work of art.

Various estimates upon the cost of the whole work have
been made from time to time, from over $300,000 down.
A careful estimate made by General Logan, formerly a
member of the Commission, on May 20, 1926, fixed the
probable total cost at slightly less than $lOO,OOO, and it is
not seriously disputed by the claimant that this estimate
is approximately correct as the minimum sum for which
the memorial can be finished.

It is customary in dealing with sculptors to have the
determination of their commission rest, in part at least,
on the total cost of the work, and I find that a figure of
$lOO,OOO is a proper figure to use in estimating the com-
pensation. This figure of $lOO,OOO, as it stands in General
Logan’s estimate, contains an item of $lB,OOO for the com-
mission of Mr. French, as sculptor. Mr. French is one of
the most eminent sculptors in America, the work which he
has done to date has been well done, and it would not be
considered unreasonable in the ordinary dealings with his
profession if Mr. French were paid a commission of 30
or even 35 per cent on the estimated total cost of work
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which he undertook. I find that the figure of $lB,OOO
allowed Mr. French as compensation and included in Gen-
eral Logan’s estimate is a reasonable and proper sum to be
paid Mr. French if the work is to be carried to comple-
tion, and such sum is to cover Mr. French’s share in the
work from beginning to end. I find, however, that where
work is not to be completed and where the sculptor has
proceeded as far with his particular part of the work as
Mr. French has already proceeded in this case, and a
payment is then to be made by reason of the cessation of
the work, less than half of the estimated commission on
the completed work is a fair price to pay for the work
done to date. If the Legislature determines that the
memorial is not to be erected and that Mr. French is not
to proceed further as a sculptor in connection with the
employment of the Commonwealth on this project, he is
fairly entitled, for the work which he has done to date, to
the sum of $B,OOO. If the Legislature determines that it
is proper to make a part payment to Mr. French covering
the value of the work which he has done up to the present
time, regardless of whether or not the memorial is to be
completed and future payments made on an estimated
commission of $lB,OOO, the fair amount due from the Com-
monwealth to Mr. French to pay for his services to date
is eight thousand (8,000) dollars. Mr. French has per-
formed this work under a specific appointment and is
legally entitled to be paid for what he has done. He has
been entitled to this payment since 1922, and the sum of
$B,OOO is still fairly and legally due him from the Com-
monwealth at this time.

2) Matter of House Document 755 Claim of
Henry Bacon

The claim of the estate of Henry Bacon, as set forth in
House Document 755, stands on a somewhat different basis
from that of Mr. French, the sculptor. Henry Bacon, a
leading American architect, was employed immediately
after the passage of St. 1921, c. 448, by the said Com-
mission as an architect to collaborate with Mr. French,
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the sculptor, in making the necessary plans and subjects
for the Massachusetts battle monument. Chapter 448
authorized the Commission to employ a French collabo-
rator with the sculptor. It was not found advisable to
do that and incur further expense in that manner, and no
such collaborator was ever selected. The Commission found
that it would be necessary to employ an architect to make
plans and specifications for the memorial as a whole and
to advise as to the necessary site of the monument and
work to be done in connection with its preparation for the
erection of the memorial; and further found that it would
be impossible for the sculptor to proceed with his work
without the services of an architect who would furnish him
with the plans and specifications of the setting in which
the work of the sculptor was to be placed. The Commis-
sion was of the opinion that it had an implied authority
from the provisions of chapter 448 to employ the services
of an architect, which were necessary to the performance
of the work of the sculptor, whose appointment was spe-
cifically authorized by the statutes, and at the same time
as the engagement of employment was made with Mr.
French it entered into an oral agreement to employ Mr.
Bacon as architect. At that time no figure was mentioned
by any of the parties interested in connection with Mr.
Bacon’s compensation. The fact that he had been ap-
pointed architect was made known by the Commission to
the Governor, and Mr. Bacon immediately entered on the
discharge of his duties. He visited France and expended
a great deal of time and energy in assisting the Commis-
sion in selecting a suitable
the architect’s plans and
completed them. They are

ite. He then began work on
specifications, and eventually
atisfactory to the Commission

and Mr. French, the sculptor, are now in the possession
of Mr. French, the duly appointed sculptor for the Com-
mission, and are available for use if the work is to be
carried farther.

The employment of Mr. Bacon and the character of the
work which he was doing and had done were made known
to the Legislature by the report of the Commission in



HOUSE No. 5.1928.] /

1922, embodied in House Document 1500. A further ap-
propriation for the work of the Commission was made by
the Legislature in that year, amounting to $20,000. Of
this amount $1,300 was expended by the Commission in
reimbursing Mr. Bacon in part for actual expenses of
travel, which he had disbursed in the work of selecting
the site and securing title thereto. In the estimate of
$lOO,OOO for the entire work, made by General Logan, the
sum of $lO,OOO is allocated as a commission to the archi-
tect. Architects’ commissions are ordinarily based on a
percentage of the entire expense, and an allocation of
$lO,OOO, or 10 per cent of the estimated cost of construc-
tion, would have been a reasonable and fair sum to pay
if Mr. Bacon had lived to finish his labors and the memo-
rial had been completed. Inasmuch as Mr. Bacon is no
longer living, but has completed the working drawings,
specifications and plans, and done all that was required
of an architect up to the present time, and the Com-
monwealth has had the advantage of his services and now
has the actual results of his work in tangible form for its
use, Mr. Bacon’s estate is entitled to be paid therefor.
According to the practice relative to architects and the
schedule of charges of the American Institute of Archi-
tects, a payment of three-fifths of the estimated commis-
sion on the total work is a basis for a fair payment. In
this instance that sum would be six thousand (6,000)
dollars, and I find that Laura Calvert Bacon, the execu-
trix of the will of said Henry Bacon, is fairly and legally
entitled to such sum, if in the judgment of the General
Court payment should be made for the work.

ARTHUR K. READING,
Attorney General.

By ROGER CLAPP,
Assistant Attorney General.




