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I. Voting Control of Public Utilities.
During the past year the voting control of several of our

public utilities has been obtained by holding trusts or asso-
ciations, some of which trusts or associations are controlled
by interests outside of the Commonwealth, In order to
obtain control of the local companies the stock has been
purchased by these trusts or associations at a very high
figure and the dividends now paid by the local companies
represent a small return upon the purchase price. These
holding associations or trusts issue and sell trust shares to
the general public, the price of which is dependent largely,
if not entirely, upon the dividends paid by the local com-
panies, or compensation received from them for services
rendered by the association or trust in the management of
the local companies. We believe that the purchase of the
control of the local companies would ordinarily not take
place except that the purchasers believed that they would
be able to increase the rates for service and the dividend
payments of the local companies, and that they would be
protected in this increase by the Supreme Court of the
United States under its construction of the Federal Con-
stitution.

On the third day of June the Department made an order
effective on the fifteenth day of June, 1927, reducing the net
maximum price at which the Worcester Electric Light Com-
pany could sell electricity to 5 cents a kilowatt hour. The
Company has refused to comply with the order, has brought
proceedings in the Federal courts to set the order aside, and
pending the determination of the case has secured a pre-
liminary injunction restraining the enforcement of the
order.

In a special report of the Department made to the honor-
able House of Representatives on March 14, 1927, this
Department pointed out that it might be advisable in the
future to enact legislation authorizing the operation of gas
and electric companies under a contractual relationship
with the public whereby the rates charged for service may
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be readily, efficiently and inexpensively regulated and
adjusted. In that report the Department expressed the
opinion that it would be time enough to consider such
legislation in detail when it was definitely known to what
extent we can under the Federal Constitution regulate public
utilities using our highways.

The trend of events since the making of that report has
caused us to change our views in regard to legislation at
this time. Since the making of that report the Department
has been constantly confronted in the determination of the
fixation of rates with long, involved and expensive hearings
in which the electric utilities have seriously presented the
value of the property based upon the cost of reproduction
less depreciation as a base upon which they were entitled
to receive a return.

As pointed out above, in the Worcester Electric Light
Company case, which was the largest and most important
case heard during the year, the Company refused to obey
the order of the Commission and resorted to the Federal
courts. In addition the selling out of electric companies to
combines, as above referred to, has proceeded at a con-
stantly accelerated pace. The indications are that practi-
cally every company whose rates are substantially reduced
will resort to the Federal courts.

Common experience demonstrates that when such cases
go to the Federal courts several years usually elapse before
the matter is finally determined and in the meantime rates
fixed by the Department, as has already been done in the
Worcester case, may be suspended during that time. While
it is true that, if the United States Supreme Court in the
respective cases should finally uphold the order of the De-
partment, the Company would be compelled to return the
excess charges to the customers, it is a fact commonly known
that customers move away or many of them do not obtain
or attempt to obtain the refund due them.

The danger of the so-called United States Supreme Court
doctrine being enforced in this Commonwealth is so great
that we think that we should at this time make preparations
to avoid the results of such a doctrine. This doctrine pro-
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motes greed and gluttony upon the part of the owners of
public utilities. It asserts that the owners of the public
utilities are entitled to retain and earn a profit upon exces-
sive earnings which they may have exacted from the public.
It asserts that the public has no real control over these
utilities other than an ineffectual method of regulating
rates, notwithstanding that the public gives to them exclu-
sive rights in the highways and confers upon them the
sovereign power to take private property by eminent do-
main. Moreover it asserts that the property of the utility
is increased in value by improvements in the public high-
ways and that the owners of the utility are entitled to
increased earnings by reason of these improvements and of
the enhanced value upon its property resulting from the
growth of the communities. It also asserts that the owners
of the utility are entitled to earnings upon the reproduction
value of the property less depreciation, notwithstanding the
service performed by it could be performed as well, if not
better, by property that would cost much less.

As a consequence we feel that the time is now ripe to
enact legislation by which the companies engaged in the
sale of gas and electricity in this Commonwealth shall enter
into a contract with the Commonwealth so that their rates
may be speedily and effectually regulated with fairness both
to the company and the public, and whereby the investor
will be guaranteed that in no event shall rates be so regu-
lated that he cannot sell his securities to obtain his original
investment. We accordingly recommend the enactment of
a bill to accomplish this result.

Our proposed bill provides for a readjustment of the
capital of any company which applies for such readjustment
upon a basis which permits the capitalization of the pre-
miums heretofore paid in and any earnings that have been
plowed into the property at the expense of the stockholder
who has not received on the average a return on his invest-
ment of 7 per cent, provided also that it shall not be
capitalized beyond its fair value as determined by the De-
partment or beyond the amount expended for its property
used and useful in the transaction of its business. The
adjustment of its capital in accordance with the bill shall
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effect a contract with the Commonwealth by which the
company agrees that it may be regulated by the Common-
wealth in such manner as the Commonwealth may deter-
mine, so long as such regulation does not prevent it from
paying dividends upon its stock adequate to maintain such
stock at par.

The bill also provides that as to those companies which
do not take advantage of the bill, the provisions of our
statutes which require a municipality to purchase, if the
company elects to sell, the latter’s property located in the
town before it can engage in the business of the sale of gas
or electricity, shall not apply.

In addition the bill provides that as to such companies as
do not elect to come under its provision, they shall not be
given the power to take property by eminent domain and
they shall not have the power to increase their capital stock
and bonds beyond what they are at present.

The bill also provides that all companies hereafter or-
ganized shall be subject to the provisions of the act and that
their organization shall effect a contract with the Common-
wealth to that effect.

The Department calls attention to the fact that the
immunity given to street railways since 1919 from the pay-
ment of any commutation or excise tax under the provisions
of sections 62 to 65 of chapter 63 of the General Laws, will
expire at the end of the year 1928, and that therefore, unless
some action is taken by this year’s Legislature in respect to
this matter, the tax will again come into effect at the
beginning of the year 1929. Such relief from the payment
of the commutation or excise tax was first granted by
chapter 370 of the Acts of 1919, which relieved the street
railway companies from the payment of such tax during
the years 1920 and 1921. By chapter •406 of the Acts of
1921, the relief was continued for another two years, that is
during the years 1922 and 1923. Chapter 452 of the Acts
of 1923 continued the relief for a further period of five
years, namely, from 1924 to 1928, inclusive.

11. Repeal of Street Railway Commutation Tax.
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In February, 1919, the Public Service Commission of the
Commonwealth filed a special report to the Legislature
relative to the street railway situation of the Common-
wealth, pursuant to an order of the Legislature. Among
other things, this report recommended the abolition of the
commutation tax and submitted a draft of a bill including
that among other forms of relief.

Later in the same year a special commission called the
Street Railway Commission was appointed by Governor
Coolidge under the provisions of chapter 359 of the Acts
of 1919 to make an investigation and study of the street
railway situation in the Commonwealth, and to report its
recommendations to the Legislature. Hon. Charles G.
Washburn was Chairman of this Commission, which filed
its report on November 15, 1919, and among other things
recommended the abolition of the commutation or excise
tax. A special session of the Legislature was convened in
November, 1919, to deal with the street railway situation,
and among other forms of relief, enacted the first act,
chapter 370, Acts of 1919, relieving street railways for a
period of two years from this tax.

This Department on April 1, 1921, in a special report to
the Legislature (House, No. 1495), recommended the aboli-
tion of the tax, and that recommendation was repeated in
a report of this Department to the Legislature of 1923,
House, No. 133.

This Department now renews its recommendation that
the commutation or excise tax should be permanently
abolished. All the reasons that actuated the Department
in its previous recommendations still have the same force,
and in addition the Department feels that after the street
railways have had immunity from the tax for nine years,
it will be doubly hard upon them to be again required to
pay the tax, especially in view of the fact that with nearly
all street railways this period of nine years has been one of
diminishing gross income.

Historically the excise or commutation was imposed by
the Legislature upon all street railways except the Boston
Elevated Railway Company by the provisions of chapter
578 of the Acts of 1898. Previous to that time street rail-
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ways had been subject to an obligation, among other things,
to maintain and keep in repair that portion of the highway
occupied by their rails and 18 inches outside thereof. This
obligation originated in the days of horse cars, when the
horses undoubtedly wore out the portion of the highway
between the rails. The provision about 18 inches was due
to the fact that in going around curves the horses fre-
quently went outside the space between the rails, and in
going up hills a third horse was used which traveled just
outside one of the rails. The Legislature in 1898, following
recommendations of a special committee appointed to con-
sider the relations between street railways and municipali-
ties, of which Charles Francis Adams ivas chairman, relieved
the street railways of this obligation of highway maintenance
except in the case of original locations, but in Commutation
thereof imposed the commutation or excise tax.

In fact the burden of highway maintenance for which this
tax was a substitute very shortly became out of date,
because with the rapid increase in electrification and the
consequent substitution of electric power for horses there
was soon very little if any wear upon the portion of the
highway occupied by the rails.

The Department recommends the passage of an act sub-
stantially in the form herewith submitted for the repeal of
sections 62 to 65, inclusive, of chapter 63 of the General Laws.

111. Gas Inspector and Assistant Gas Inspectors.

Section 13 of chapter 25 of the General Laws and so
much of section 103 of chapter 164 of the General Laws as
relates to the appointment of inspectors and assistant in-
spectors are now, in our judgment, obsolete. They are a
relic of the time when the gas inspector was an independent
official. Under section 76 of chapter 164 of the General
Laws and section 9 of chapter 25 of the General Laws this
department has ample authority to control the inspection
°f gas and to appoint agents and employees to perform the
work. Consequently, we recommend that section 13 of said
chapter 25 and so much of section 103 of said chapter 164
as relates to the appointment of inspectors and assistant
inspectors be repealed.




