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SPECIAL REPORT OF THE DEPARTMENT OF
PUBLIC WORKS AND THE ATTORNEY
GENERAL RELATIVE TO ACQUIRING A
RIGHT OF WAY FOR PUBLIC ACCESS TO
FLAX POND IN THE TOWN OF BREWSTER.

[Harbors and Public Lands. Dec. 30, 1927.]

Department of Public Works,
State House, Boston, December 30, 1927.

To the Honorable Senate and House of Representatives of the Common-
wealth of Massachusetts.

Statutes 1923, chapter 453, provide:

Cfie Commontocaltf) of

Chapter ninety-one of the General Laws is hereby amended by in-
serting after section eighteen the following new section: Section ISA.
Uponpetition of ten citizens of the commonwealth that in their opinion
public necessity requires a right of way for public access to any great
pond within the commonwealth, the division of waterways and public
lands of the department of public works and the attorney general or a
representative designated by him sitting jointly shall hold a public
hearing and receive such evidence thereon as may be presented to
them. The joint board may make such additional investigation as
it deems desirable and if it appears to said board that such a right of
way exists it shall present a petition to the land court for registration
of the easement. If it appears that no right of way exists it shall
submit a report, together with recommendations thereon, to the
general court on or before January first of the following year. This
section shall not apply to any body of water used as a source of water
supply by the commonwealth or by any town or district, or water
company, nor shall it affect the right of the commonwealth or any
town or district or water company to the use and control of the waters
of any such pond for the purpose of a water supply, nor shall it affect
or diminish any existing right to the use of the water of any such pond
for mercantile or manufacturing purposes.
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Pursuant to this statute a petition, suitably signed, was
filed with the Division of Waterways and Public Lands of
the Department of Public Works on January 6, 1927, in
regard to Flax Pond in the town of Brewster.

The petition read as follow

The undersigned, ten citizens of Massachusetts, respectfully rep-
resent that in their opinion public necessity requires a right of way
for public access to the shores of Flax Pond, a great pond in the town
of Brewster, and request that a public hearing be held by the Joint
Board under the provisions of chapter 453 of the Acts of 1923, and
such further action taken by said Board as may be necessary under
the provisions of said statute.

The Attorney General designated Assistant Attorney
General Roger Clapp to represent him in the Joint Board
created by the above statute.

A public hearing, duly advertised, was held on February
3, 1927, at which all persons were given full opportunity to
present evidence and argument.

An examination of the pond was made by one of the
engineers of thq Department.

From the evidence presented at the hearing and other
investigations made by the Department it appears that
Flax Pond is a natural pond having no artificial control
works and apparently no outlet. Its area is about 40 acres.
The land around the pond is owned by a Mrs. Addie
Nickerson, and is used by her as a private deer park. The
entire area is surrounded with a high wire fence with gates
which are kept locked. A caretaker is kept on the prop-
erty. There is a private roadway direct to the shores of the
pond entering from the main State highway at East Brew-
ster, just south of the railroad track. This private way
skirts the pond at varying distances, the nearest part being
about 150 feet from the shore of the pond.

The pond is not used as a source of public water supply
or for any mercantile or manufacturing purpose.

The owner stated to the Joint Board that the area around
the pond was enclosed some thirty-five years ago in order
to establish a deer park, the pond being a necessary part
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of the park. Numbers of the deer are allowed to escape
each year. The owner feels that if a public right of way is

be abandoned. Cliff pond,
200 acres in area, is situ-

same owner. This pond is
roads that lead to it. No
this pond or the boats upon

established the deer park must
a great pond of approximately
ated on the property of the
unenclosed, and there are four
objection is raised to the use of
it.

the pond is enclosed, theAlthough the land around
public rights in the pond itself are not forfeited. Land for
a public way to reach the pond may be taken by eminent
domain at any time by the county or town. If for any
reason the fence or part of it is removed, the public has a
reasonable right of access across private land for fishing
purposes. The Board is unable to find that public necessity
requires the establishment of a right of way.

Upon careful consideration of all the evidence the Board
finds that no right of way for public access to Flax Pond
exists, and that public convenience and necessity do not
require that such right of way be established.

In accordance with this finding the Board recommends
that no legislation is necessary.

Respectfully submitted,

THE DEPARTMENT OF PUBLIC WORKS.

William F. Williams,
Commissioner,

Richard K. Hale,
Frank E. Lyman,

Associate Commissioners.

Roger Clapp,
Assistant Attorney General.




