
HOUSE No. 580
By Mr. Leonard of Watertown, petition of Arnold Leonard that

the probate courts be given jurisdiction in libels for divorce and for
affirming and annulling marriages. Legal Affairs. Jan. 16.

In the Year One Thousand Nine Hundred and Twenty-Eight.

An Act relieving the Superior Court of Original Juris-
diction in Divorce and Like Matters and vesting the
same in the Probate Courts.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Chapter two hundred and eight of the
2 General Laws, as amended in section six by section
3 one of chapter four hundred and sixty-six of.the acts
4 of nineteen hundred and twenty-one, by section five
5 of chapter five hundred and thirty-two and section one
6 of chapter five hundred and forty-two, both of the
7 acts of nineteen hundred and twenty-two, is hereby
8 further amended by striking out said section six and
9 inserting in place thereof the followin

10 Section 6. Libels for divorce and for affirming or
11 annulling marriage shall be filed, heard and deter-
12 mined in the probate court in and for the count
13 where one of the parties lives, except that, if the
14 libellant has left the county where the parties lived
15 together and the libellee still lives therein, the libel

Trained in the probate16 shall be heard
17 for that count
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1 Section 2. Said chapter two hundred and eight
2 as amended by section six of chapter five hundred and3 thirty-two of the acts of nineteen hundred and twentv-
-4 two and by section three of chapter three hundred
5 and sixty-three of the acts of nineteen hundred and
6 twenty-six, is hereby further amended by striking out
7 section six A.

1 Section 3. Section eight of said chapter two
2 hundred and eight, as amended by chapter sixty of the
3 acts of nineteen hundred and twenty-three and by
4 chapter one hundred and ninety-three of the acts of
5 nineteen hundred and twenty-four, is hereby further
6 amended by striking out the word “clerk” in the
7 first line and also in the seventh line, and inserting in
8 place thereof, in each instance, the word: register,—
9 also by striking out, in the second and third lines,

10 “at the court having jurisdiction of the cause” so as

11 to read as follows: Section 8. The court or register
12 may order the libellee to be summoned to appear and
13 answer, by the publication of such a form of notice, as
14 it or he may require, in one or more newspapers to be
15 designated in the order, or by delivering to the libellee
16 an attested copy of the libel and a summons, or in
17 such other manner as it or he may require. If such
18 order is made by the register, the court may order an

19 additional notice. If the libellee does not appear and
20 the court considers the notice defective or insufficient,
21 it may order further notice. Personal service of the
22 libel may be made upon the libellee, if outside of the
23 commonwealth, by a sheriff or deputy sheriff of the

24 commonwealth or by any duly constituted public
25 officer qualified to serve like process in the place in
26 which service is made, and when so made no publica-
-27 ticn shall be reouired.
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1 Section 4. Section ten of said chapter two hun-
-2 dred and eight is hereby amended by striking out, in
3 line six, the words “justice of the superior court” and
4 inserting in place thereof the words; judge of pro-
-5 bate, also by striking out, in line eight, the word
6 “justice” and inserting in place thereof the word:
7 judge, —so as to read as follows: Section 10. In
8 a libel for divorce, wherein the commission of adultery
9 by either party is alleged as ground for the divorce or

10 as the ground for contesting the divorce, no libel, cross
11 libel or answer at the time of filing shall name any
12 person as co-respondent. The party alleging such
13 adultery may by motion, after the libel has been
14 entered, upon an ex parte hearing before a judge of
15 probate, obtain permission to amend his libel, cross
16 libel or answer by inserting the name of the co-respond-
-17 ent if the judge finds probable cause has been shown
18 that such accused person has committed adultery as
19 alleged, and thereupon notice shall be sent to said co-

-20 respondent and to the other party to the libel.

1 Section 5. Section eleven of said chapter two
2 hundred and eight is hereby amended by striking out,
3 in the fourth line, the words “clerk of the court” and
4 inserting in place thereof the words: register of
5 probate, also by striking out the words “clerk of
6 the court for the county where the divorce proceedings
7 are brought” in the eighth and ninth lines, and insert-
-8 ing in place thereof the words: register of probate,
9 —so as to read as follows; Section 11. The evi-

-10 dence produced at such ex parte hearing shall not be
11 reported or made a part of the rpcord in the case and
12 the motion for said amendment shall not be read to the
13 court during the divorce proceedings, but the register of
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14 probate shall make an entry in the docket of “Motion15 to insert name of co-respondent allowed”, or “Motion16 to insert name of co-respondent denied”, as the case17 may be. If the amendment is allowed upon affidavits,18 they shall be retained by the court and placed in the
19 custody of the register of probate, and shall be open
20 for the purposes of inspection, and taking copies
21 thereof, to counsel of record, or the libellee or any co-
-22 respondent named in the amended libel.

1 Section 6. Section sixteen of said chapter two
2 hundred and eight is hereby amended by striking out
3 the words “justice of the superior court” in the first
4 line, and inserting in place thereof the words: judge
5 of probate, also by striking out the words “justice
6 thereof ’ in the ninth line, and inserting in place thereof
7 the words: judge of probate, sitting in and for the
8 county, —so as to read as follows; Section 16.
9 Any judge of probate may appoint an attorney to

10 investigate and report to the court in relation to any
11 libel for divorce or to have a marriage declared void,
12 and may direct such attorney, or any other attorney,
13 to defend it. The attorney may be appointed either
14 before or after a decree of divorce nisi has been granted,
15 and may enter objections to such decree nisi becoming
16 absolute in the same manner as the libellee. His com-
-17 pensation shall be fixed by the court, and shall be paid
18 by the county where the libel is pending, together with
19 any expenses approved by the court, upon certificate
20 by a judge of probate, sitting in and for the county, to
21 the county treasurer. The state police, local police
22 and probation officers shall assist the attorney so

23 appointed, upon his request.
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1 Section 7. Section eighteen of said chapter two
2 hundred and eight is hereby amended by striking out,
3 in line one, the words “sitting in any county”, so
4as to read: Section 18. The court may, upon pe-
-5 tition of the wife, prohibit the husband from imposing
6 any restraint upon her personal liberty during the
7 pendency of the libel.

1 Section 8. Section twenty of said chapter two
2 hundred and eight is hereby amended by striking out
3 the word “probate” in the seventh line and by
4 striking out the word “said” in the ninth line and
5 inserting in place thereof the word: the, so as to
6 read as follows: Section 20. The court may, with-
-7 out entering a decree of divorce, order the libel con-

-8 tinued upon the docket from time to time, and during
9 such continuance may make orders and decrees relative
10 to a temporary separation of the parties, the separate
11 maintenance of the wife and the custody and support
12 of minor children. Such orders and decrees may be
13 changed or annulled as the court may determine, and
14 shall, while they are in force, supersede any order or
15 decree of the court under section thirty-two of chapt15

16 two hundred and nine and may suspend the right ofine and may
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8 friend in behalf of the children, after notice to both
9 parents, may make like decrees relative to their care

10 custody, education and maintenance as if the divorce
11 had been decreed in this commonwealth.

1 Section 10. Section thirty of said chapter two
2 hundred and eight is hereby amended by striking out,
3 in the third line, the word “superior”, —so as to
4 read as follows: Section SO. A minor child of di-
-5 vorced parents who is a native of or has resided five
6 years within this commonwealth and over whose
7 custody and maintenance the court has jurisdiction
8 shall not, if of suitable age to signify his consent, be
9 removed out of this commonwealth without such

10 consent, or, if under that age, without the consent of
11 both parents, unless the court upon cause shown
12 otherwise orders. The court, upon application of
13 any person in behalf of such child, may require
14 security and issue writs and processes to effect the
15 purposes of this and the two preceding sections.

1 Section 11. Said chapter two hundred and eight
2 is hereby further amended by striking out section
3 thirty-two and inserting in place thereof the follow-
-4 ing: Section 32. In any proceeding in which the
5 care and custody of any child is drawn in question, the
6 court may issue a writ of habeas corpus to bring
7 before the court by which it is issued, and, upon

8 its return, said court may make any appropriate
9 order or decree relative to the child who may thus be

10 brought before it.

1 Section 12. Section thirty-three of said chapter

2 two hundred and eight is hereby amended by striking
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3 out the word “superior” in the first line,— so as to
4 read as follows: Section 33. The court may, if
5 the course of proceeding is not specially prescribed,
6 hear and determine all matters coming within the
7 purview of this chapter according to the course of
8 proceedings in ecclesiastical courts or in courts of
9 equity, and may issue process of attachment and

10 execution and all other proper and necessary pro-
-11 cesses.

1 Section 13. Section thirty-four of said chapter
2 two hundred and eight is hereby amended by striking
3 out the word “superior” in the second line, —so as
4 to read as follows: Section 3J+. Upon a divorce, or
5 upon petition at any time after a divorce, the court
6 may decree alimony to the wife, or a part of her estate,
7 in the nature of alimony, to the husband.

1 Section 14. Section forty-five of said chapter two
2 hundred and eight is hereby amended by striking out
3 the words “clerk of the court” in the fifth line and
4 inserting in place thereof the words; register of
5 probate, —so as to read as follows: Section J+s.
6 If a divorce is granted for a cause constituting a
7 crime, other than adultery, committed within the
8 commonwealth and within the time provided by law
9 for making complaints and finding indictments there-

to for, the court granting the divorce may, in its discre-
-11 tion, cause notice of such facts to be given by the
12 register of probate to the district attorney for the
13 county where such crime was committed, with a list
14 of the witnesses proving such crime and any other
15 information which it considers proper; but if the
16 divorce is granted because of adultery the court shall
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17 cause notice of such facts, information and list of wit--18 nesses to be given to the district attorney, and there--19 upon the district attorney may cause complaint there--20 for to be made before a magistrate having jurisdiction
21 thereof, or may present the evidence thereof to the
22 grand jury.

1 Section 15. Section forty-six of said chapter two
2 hundred and eight is hereby amended by striking out,
3 in the first and second lines, the words “The clerks of
4 the courts and the clerk of the superior court for civil
5 business in Suffolk county” and inserting in place
6 thereof the words: The several registers of probate,
7 —soas to read as follows: Section 46. The several
8 registers of probate shall annually, in February,
9 make returns for the last preceding calendar year to

10 the state secretary, upon suitable blank forms provided
11 by him, of the number of libels pending at the be-
-12 ginning of the year, the number of libels filed within
13 the year, the number of divorces granted, the number
14 of divorces refused, the number of libels contested,
15 the number of libels uncontested, the alleged cause
16 for divorce in each case, the sex of the libellant and
17 the length of time the parties have been married, and
18 the number of cases in which notice has been given to
19 the district attorney for prosecution under the pre-
-20 ceding section and the crime for which divorce has
21 en granted in such cases.

1 Section 16. Section three of chapter two hundred
2 and fifteen of the General Laws, as amended by
3 section three of chapter four hundred and sixty-six
4 of the acts of nineteen hundred and twenty-one, by
5 section seven of chapter five hundred and thirty-two
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6 and by section two of chapter five hundred and forty-
-7 two, both of the acts of nineteen hundred and twenty-
-8 ttvo, is hereby further amended by striking out, in
9 the tenth and eleventh lines, the words “brought in

10 the probate court”,— so as to read as follows:
11 Section 3. Probate courts shall have jurisdiction of
12 probate of wills, of granting administration on the
13 estates of persons who at the time of their decease
14 were inhabitants of or residents in their respective
15 counties and of persons who die out of the common-
-16 wealth leaving estate to be administered within their
17 respective counties; of the appointment of guardians
18 and conservators; of all matters relative to the
19 estates of such deceased persons and wards; of peti-
-20 tions for the adoption of children, and for change of
21 names; of libels for divorce or for affirming or an-
-22 nulling marriage; and of such other matters as have
23 been or may be placed within their jurisdiction.

1 Section 17. The taking effect of this act shall
2 not affect any proceeding pending in the superior
3 court at the time it takes effect, nor shall it impair
4 the authority of the superior court sitting in any
5 county to alter, amend or enforce any of its decrees.








