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In the Year One Thousand Nine Hundred and Twenty-Eight.

An Act Conferring Rights on Surviving Spouse to
elect to have Real Estate set off where there are no
Surviving Issue.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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1 Section one of chapter one hundred and ninety of
2 the General Laws is hereby amended by inserting in
3 the eleventh line after the words “one half of the
4 remaining real property.”, the words;—-but such
5 surviving husband or wife may in such case by a
6 statement in writing filed in the probate court within
7 six months from the date of the approval of the
8 bond elect to have set off to him or her certain of
9 the real estate as specified in said writing, the

10 same to be in lieu of or as a part of said five thou-
-11 sand dollars and if the court so decides also as a
12 part of the one half of the remaining property but
13 in any such case the probate court shall first de-
ll termine whether there are sufficient other assets to
15 warrant this action and if so shall also determine
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tlie value of said specified property and set the same1' off ( to said survivor,—so as to read as follows:-18 Section 1. A surviving husband or wife shall,19 after the payment of the debts of the deceased and20 the charges of his last sickness and funeral and of
-1 the settlement of his estate, and subject to chapter
22 one hundred and ninety-six, be entitled to the fol-
-2o lowing share in his real and personal property not
24 disposed of by will :

25 (1) If the deceased leaves kindred and no issue,
26 and it appears on determination by the probate
27 court, as hereinafter provided, that the whole es-
-28 tate does not exceed five thousand dollars in value,
29 the surviving husband or wife shall take the whole
30 thereof; otherwise such survivor shall take five
31 thousand dollars and one half of the remaining per-
-32 sonal and one half of the remaining real property;
33 but such surviving husband or wife may in such
34 case by a statement in writing filed in the probate
35 court within six months from the date of the ap-
-36 proval of the bond elect to have set off to him or
37 her certain of the real estate as specified in said
38 writing, the same to be in lieu of or as a part of said
39 five thousand dollars and if the court so decides
40 also as a part of the one half of the remaining prop-
-41 erty but in any such case the probate court shall
42 first determine whether there are sufficient other
43 assets to warrant this action and if so shall also de-
-44 termine the value of said specified property and set
45 the same off to said survivor. If the personal prop-
-46 erty is insufficient to pay said five thousand dollars,
47 the deficiency shall, upon the petition of any party
48 in interest, be paid from the sale or mortgage, in
49 the manner provided for the payment of debts or
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50 legacies, of any interest of the deceased in real
51 property which he could have conveyed at the time
52 of his death; and the surviving husband or wife shall
53 be permitted, subject to the approval of the court, to
51 purchase at any such sale, notwithstanding the fact
55 that he or she is the administrator of the estate of
56 the deceased person. A further sale or mortgage
57 of any real estate of the deceased may later be made
58 to provide for any deficiency still remaining. When-
-59 ever it shall appear, upon petition to the probate
60 court of any party in interest, and after such notice
61 as the court shall order, and after a hearing-
-62 thereon, that the whole amount of the estate of the
63 deceased, as found by the inventory and upon such
61 other evidence as the court shall deem necessary,
65 does not exceed the sum of five thousand dollars
66 over and above the amount necessary to pay the
67 debts and charges of administration, the court shall
68 itself by decree determine the value of said estate,
69 which decree shall be binding upon all parties. If
70 additional property is later discovered, the right or
71 title to the estate covered by such decree shall not
72 be affected thereby, but the court may make such
73 further orders and decrees as are necessary to ef-
-71 feet the distribution herein provided for.




