
House of Repeesentatives, April 25, 1928.

The committee on Ways and Means, to whom was re-
ferred the Bill establishing the metropolitan transit
district for the purpose of taking over and operating the
transportation system of the Boston Elevated Railway
Company (House, No. 1129), report that the same ought
to pass with an amendment substituting for a part of
said bill the accompanying bill (House, No. 1259).

For the committee,

HENRY L. SHATTUCK.

Representative Lomasney of Boston dissenting.
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In the Year One Thousand Nine Hundred and Twenty-Eight.

An Act extending the Term of the Lease to the Common-
wealth of the Properties of the Boston Elevated Rail-
way Company and continuing Public Management and
Operation Thereof.

Be it enacted by the Senate and Bouse of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Chapter one hundred and fifty-nine
2 of the special acts of nineteen hundred and eighteen
3 is hereby amended by striking out section one and
4 inserting in place thereof the following:
5 Section 1. The board of trustees of the Boston
6 Elevated Railway Company is hereby created, to con-

-7 sist of five persons to be appointed by the governor,
8 with the advice and consent of the council. The per-

-9 sons so appointed shall be sworn before entering upon

10 the performance of their duties; shall own no stock or

11 other securities of the Boston Elevated Railway Com-
-12 pany or of any company owned, leased or operated by
13 it; shall serve until July first, nineteen hundred and
14 twenty-eight, and until their successors are duly ap-

-15 pointed and qualified, and each shall receive from the
16 company as compensation for his services five thou-

-17 sand dollars annually. In case of any vacancy in said
18 board by reason of death, resignation or otherwise, the

19 governor, by and with the consent of the council, shall
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20 fill the vacancy. The board shall designate one of the
21 trustees so appointed to serve as chairman. Any mem-
-22 ber of the board may be removed for cause by the
23 governor, with the advice and consent of the council.
24 Said trustees shall not be considered public officers
25 within the meaning of section forty of chapter two
26 hundred and seventy-one of the General Laws, but
27 shall be subject in all other respects to the provisions
28 of said section to the same extent as are the directors
29 of the Boston Elevated Railway Company, but said
30 section shall not apply to recommendations by the
31 governor to said trustees. The provisions of section
32 three of chapter twelve of the General Laws shall not
33 apply to the said board.
34 As soon as practicable, after October fifteenth, nine-
-35 teen hundred and twenty-eight, the governor, with the
36 advice and consent of the council, shall designate and
37 assign to the five trustees then in office terms of two,
38 four, six, eight and ten years, respectively, from July
39 first, nineteen hundred and twenty-eight, and the
40 term of office of each trustee appointed as of July first,
41 nineteen hundred and twenty-eight shall terminate
42 in accordance with such designation or assignment.
43 As the terms of the trustees thus designated and as-
-44 signed and the terms of succeeding trustees expire,
45 their successors shall be appointed by the governor
46 with the advice and consent of the council for terms of
47 ten years each, and until their successors are appointed
48 and qualified but not exceeding the period of public
49 management and operation. Each trustee so ap-
-50 pointed shall take office upon his appointment and
51 qualification.
52 After January one, nineteen hundred and twenty-
-53 nine the chairman shall receive a salary of six thou-
-54 sand dollars.
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1 Section 2. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out section
3 two and inserting in place thereof the following:
4 Section &. Said board of trustees and their suc-
-5 cessors, hereinafter called the trustees, shall manage
6 and operate the Boston Elevated Railway Company,
7 hereinafter called the company, and the properties
8 owned, leased or operated by it, until July first, nine-
-9 teen hundred and forty-eight, and, subject to the

10 provisions of this act, shall take and have possession
11 of said properties on behalf of the commonwealth
12 during the period of public operation, and, for the
13 purposes of this act, shall, except as is otherwise pro-

-14 vided in this act, have and may exercise all the rights
15 and powers of said company and its directors, and,
16 upon behalf of said company, shall receive and dis-
-17 burse its income and funds. They shall have the right
18 to appoint and remove in their discretion the presi-
-19 dent, treasurer and clerk of the corporation, and all
20 officers of the company other than the board of di-
-21 rectors. They shall have the right to regulate and
22 fix fares and charges for all services furnished or

23 operated, including the issue, granting and with-
-24 drawal of transfers, and the imposition of charges
25 therefor, and shall determine the character and ex-

-26 tent of the service and facilities to be furnished, and
27 in these respect their authority shall be exclusive and
28 shall not be subject to the approval, control or direc-
-29 tion of any other state board or commission.
30 In the management and operation of the said
31 company and of the properties owned, leased or

32 operated by it, as authorized by this act, the trustees
33 and their agents, servants and employees shall be
34 deemed to be acting as agents of the company and not
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35 of the commonwealth, and the company shall be
36 liable for their acts and negligence in such manage-
-37 ment and operation to the same extent as if they were
38 in the immediate employ of the company, but said
39 trustees shall not be personally liable. A majority
40 of the board shall constitute a quorum for the trans-
-41 action of business, and the action of a majority of
42 those present at any meeting shall be deemed the action
43 of the trustees.
44 Nothing herein contained shall be held to affect the
45 right of the commonwealth or any subdivision thereof
46 to tax the company or its stockholders in the same
47 manner and to the same extent as if the company had
48 continued to manage and operate its own property.

1 Section 3. Chapter one hundred and fifty-nine
2 is hereby further amended by striking out section
3 three and inserting in place thereof the following:
4 Section 3. The trustees shall have authority to
5 make contracts in the name and on behalf of the
6 company and to issue stocks, bonds and other evi
7 dences of indebtedness of the company. No contracts
8 for the operation or lease of any subways, elevated
9 or surface lines shall be entered into for a term ex-

-10 tending beyond the period of public operation unless
11 authorized by the general court, and no contracts for
12 the operation or lease of any subways, elevated or sur-
-13 face lines in addition to those now owned, leased or
14 operated by the company or any extensions thereof
15 beyond their present limits shall be entered into which
16 shall involve the payment of any rental or other
17 compensation by the company beyond the period of
18 public operation without the consent of the directors
19 of the company, provided, however, (a) surface lines
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20 may be constructed, leased or purchased beyond the
21 limits of existing surface lines after consent of the
22 directors has been refused if the trustees shall deter-
-23 mine after a public hearing that public necessity and
24 convenience require such construction, lease or pur-
-25 chase; except that if the commonwealth shall elect
26 under the provisions of section twelve to discontinue
27 the public management and operation of the com-
-28 pany’s property, no such surface lines shall thereafter
29 be constructed, leased or purchased without the
30 consent of the directors; and provided, still further,
31 (6) that if the consent of the directors is refused to
32 any contract for the operation or lease of any subway
33 or elevated lines involving the payment of rental or
34 compensation by the company beyond the period of
35 public operation, the matter shall be referred to the
36 department of public utilities, and if, after hearing,
37 said department shall find that such contract is in
38 the public interest and will not in its opinion be detri-
-39 mental to the company, such contract may be entered
40 into by the trustees without the consent of the di-
-41 rectors of the company.
42 The trustees shall cause to be paid all amounts
43 which may from time to time become due from the
44 company and shall declare dividends at the appointed
45 times upon the stock of the company and may provide
46 for the payment of the same.

1 Section 4. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out sec-

-3 tion six and inserting in place thereof the following:
4 Section 6. The trustees shall from time to time in
5 the manner hereinafter provided fix such rates of
6 fare and schedules of charges for all services furnished



1928.] HOUSE —No. 1259. 7

7 or operated as will reasonably insure sufficient income
8 to meet the cost of service, which during public con-
-9 trol shall include operating expenses, taxes, rentals,

10 interest on bonds, notes and other indebtedness, in-
-11 eluding the income bonds to be issued under section
12 twenty and annual sinking fund payments amounting
13 to such sum not less than eight hundred and sixty
14 thousand dollars as shall be required to provide a
15 sinking fund sufficient to pay off all of said bonds at
16 maturity, such allowance as they may deem neces-
-17 sary or advisable for depreciation of the property
18 and for obsolsecence and losses in respect to property
19 sold, destroyed or abandoned, an annual payment of
20 six hundred thousand dollars into an account to be
21 known as the “New Rapid Transit Reserve,” the
22 first such payment to be made for the year beginning
23 on July one, nineteen hundred and twenty-nine, all
24 other expenditures and charges which under the laws
25 of the commonwealth now or hereafter in effect may
26 be properly chargeable against income or surplus, a
27 sum during the period of public control sufficient to
28 cover any deficit hereafter created in the cost of
29 service within not exceeding two years from the time
30 the same is incurred, fixed dividends on all preferred
31 stocks of the company from time to time outstanding
32 and dividends on the common stock of the company
33 from time to time outstanding at the rate of four and
34 one-half per cent per annum on the par value thereof.
35 Dividends upon the common shares shall be payable
36 quarterly, but no dividends shall be paid upon such
37 common shares in excess of the rate herein specified.
38 Said “New Rapid Transit Reserve” shall, so long
39 and so far as may be necessary therefor, be used to
40 repay to the commonwealth the balance of the amount
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41 paid by it prior to July first, nineteen hundred and
42 twenty-eight under the provisions of section eleven
43 of said chapter one hundred and fifty-nine for dis-
-44 tribution, as provided in section fourteen of said chap-
-45 ter among the cities and towns which were assessed
46 therefor; and after said amount has been paid in full
47 shall be used for the payment of rentals of new rapid
48 transit lines and rapid transit extensions in addition
49 to those operated at the date of the acceptance of
50 this act, and rentals of improvements upon rapid tran-
-51 sit lines then operated. Any surplus of said “New
52 Rapid Transit Reserve” not required in any year for
53 the above purposes shall be paid into the sinking fund
54 provided for in subdivision (5) of section eighteen as
55 an additional payment to said sinking fund, unless
56 the general court shall otherwise determine, and when
57 all income bonds authorized by said section eighteen
58 have been paid off or provided for by a sufficient
59 sinking fund, any such surplus shall be disposed of
60 in such manner as the general court shall hereafter
61 determine.

1 Section 5. Said chapter one hundred and fifty-
2 nine is hereby further amended by striking out section
3 seven and inserting in place thereof the following:
4 Section 7. The trustees shall from time to time
5 fix and put in operation rates of fare and schedules of
6 charges for all services furnished or operated which
7 in their judgment will produce sufficient annual in-
-8 come to meet the cost of service, as defined in section
9 six, without impairment of the amount of the reserve

10 fund as originally established.
11 If at any time the trustees shall be of opinion that
12 said rates of fare or schedules of charges should be
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13 changed either with regard to the method or basis
14 upon which the fares and transfer privileges or
15 schedules are established, or because the same or
16 any of them are too small or too great, or for any other
17 reason, the trustees may adopt and put into effect
18 new schedules of charges or rates of fare which in their
19 judgment will provide sufficient annual income to
20 meet the cost of service, as defined in section six
21 without impairment of the amount of the reserve
22 fund as originally established.

1 Section 6. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out sec-
-3 tion eight and inserting inplace thereof the following:—
4 Section 8. The reserve fund shall be used only for
5 the purpose of , making good any deficiency in income
6 as provided in section nine, and until such use may
7 be invested in income-producing securities in the dis-
-8 cretion of the trustees, and all income or interest re-
-9 ceived thereon shall be treated as part of the general
10 income of the company.

1 Section 7. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out section
3 nine and inserting in place thereof the following:
4 Section 9. Whenever the income of the company is
5 insufficient to meet the cost of service as herein defined,
6 the reserve fund shall be used as far as necessary to
7 make up such deficiency, and whenever, on the other
8 hand, such income is more than sufficient to meet the
9 cost of service, the excess shall be transferred to and

10 become part of the reserve fund. Should the reserve
11 fund be exhausted before the deficiency in income has
12 been overcome by such new rates of fare as the trustees
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13 shall establish, the trustees shall immediately notify
14 the department of public utilities. Thereupon said
15 department shall as soon as may be make such exami-
-16 nation of the affairs, earnings, expenses and accounts
17 of the company and of the policy and conduct of the
18 board of trustees as it deems to be in the public in-
-19 terest, and shall hold a public hearing, after notice to
20 the mayors and selectmen of the cities and towns
21 served, and make report to the governor and council
22 of its findings and recommendations. Said depart-
-23 ment may also, after such examination and hearing,
24 authorize the trustees to borrow on notes of the com-
-25 pany maturing in not over one year such sums as may
26 be necessary to make good such deficiency, and may
27 authorize a renewal of said notes from time to time for
28 a period or periods not exceeding in the aggregate
29 two years from the date of the original borrowing, and
30 in no event maturing at a period beyond the termina-
-31 tion of public control.
32 In the event of termination of public operation and
33 of a deficit at that time in the reserve fund as carried
34 on the books of the company, the department of public
35 utilities, after notice to the mayors and selectmen of
36 the cities and towns served and to the company, and
37 after a public hearing, shall determine the actual de-
-38 ficit up to the amount by which the reserve fund has
39 been impaired, incurred in the operation of the property
40 of the company to the date of such termination. The
41 department in determining such deficit, if any, shall
42 consider additions and improvements made to the
43 property, and retirements of property, if any, the
44 depreciation and obsolescence of the property of the
45 company and such other factors as may be pertinent
46 in the determination of the question, and the actual
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47 deficit, if any, so certified, when paid by the common-
-48 wealth to the company shall be a full discharge of all
49 claims of the company against the commonwealth
50 under section thirteen of said chapter one hundred
51 and fifty-nine.

1 Section 8. Said chapter one hundred and fifty-
-2 nine, as amended in section ten by chapter two hun-
-3 dred and forty-five of the Special Acts of nineteen
4 hundred and nineteen, is hereby further amended
5 by striking out said section and inserting in place
6 thereof the following:
7 Section 10. If as of the last day of June in any
8 year the amount of the reserve fund shall exceed the
9 amount originally established by not less than two

10 million dollars and the income shall have exceeded
11 the cost of service in each of the two preceding twelve
12 months’ periods by not less than one million dollars,
13 the trustees shall within three months thereafter put
14 into effect a reduction in the schedules of charges or
15 rates of fare; and if as of such date the amount of the
16 reserve fund shall be less than thirty per cent of the
17 amount originally established and during the preced-

-18 ing twelve months the income has been less than the
19 cost of service, the trustees shall within one month
20 thereafter put into effect a higher schedule of charges
21 or rate of fare. Nothing herein shall impair the
22 authority given by section seven.

1 Section 9. Said chapter one hundred and fifty-
-2 nine is hereby amended further by repealing section
3 eleven.

1 Section 10. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out sec-
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3 tion twelve and inserting in place thereof the fol-
-4 lowing:
5 Section 12. Notwithstanding anything contained
6 in this act, the public management and operation of
7 the railway system of the company shall continue
8 after July first, nineteen hundred and forty-eight-
-9 upon the terms and conditions herein specified until

10 such time as the commonwealth shall elect to dis,
11 continue such public management and operation.
12 The commonwealth shall have the right to terminate
13 such public management and operation, either on
14 said date or at any time thereafter, by appropriate
15 legislation passed not less than two years before the
16 date fixed for such termination.

1 Section 11. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out section
3 fourteen and inserting in place thereof the follow-
-4 ing:
5 Section 14. In case the commonwealth shall be
6 called upon to pay to the company any amount under
7 the provisions of section thirteen, such amount with
8 interest or other charges incurred in borrowing money

9 for the purpose shall be assessed upon the cities and
10 towns in which the company operates by an addition
11 to the state tax next thereafter assessed in proportion
12 to the number of persons in said cities and towns using
13 the service of the company at the time of said pay-

-14 ment, said proportion to be determined and reported
15 to the treasurer and receiver general by the trustees
16 from computations made in their discretion for the

17 purpose.
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1 Section 12, Said chapter one hundred and fifty
2 nine is hereby further amended by repealing section
3 fifteen.

1 Section 13. The acceptance of this act by the
2 Boston Elevated Railway Company shall constitute
3 an agreement upon its part to sell to the common-
-4 wealth or any political subdivision thereof at any time
5 prior to the termination of public management and
6 operation its whole assets, property and franchises as
7 a going concern upon the assumption by the com-
-8 monwealth or by the political subdivision thereof
9 which exercises this option of all said company’s

10 outstanding indebtedness and liabilities, the surrender
11 for cancellation of any and all preferred stock held by
12 the commonwealth or to which it may be entitled un-

-13 der the provisions of section eighteen, and the pay-
-14 ment of an amount'in cash equal to the amount paid
15 in in cash by its stockholders for stock then outstanding.
16 The provisions of this section shall not preclude the
17 commonwealth or any political subdivision thereof
18 from acquiring the property and franchises of the
19 Boston Elevated Railway Company at any time
20 through the exercise of the power of eminent domain
21 and in the event of such taking the compensation to
22 be paid to the company shall not be enhanced or
23 diminished by reason of the passage of this act or of
24 any amendments thereof.

1 Section 14. If this act is accepted by the com-
-2 pany as hereinafter in section nineteen provided, the
3 trustees in the name and on behalf of the company
4 shall within thirty days after this act takes effect
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5 notify each registered holder of each class of pre-
-6 ferred stock of such action and of the provisions of this
7 act relating to the exchange or acquisition of said stock.
8 The notice to the first and second preferred stock-
-9 holders shall notify them that such of them as are not

10 “assenting” stockholders may present their cer-
-11 tificates to be stamped “non-assenting” as provided in
12 section nineteen and, if this is done, that they may, not
13 later than six months after the limiting date for such
14 stamping or within six months of the taking hereinafter
15 authorized, whichever is later, bring action as pro-
-16 vided in section sixteen to have the value of their
17 stock determined and upon such determination that
18 they will be entitled to receive in cash the value of
19 their shares thus determined.
20 All notices to stockholders required by sections
21 fourteen and fifteen of this act shall be given by regis-
-22 tered letter addressed to each stockholder as his ad-
-23 dress appears upon the records of the company, and by
24 publication once each week for three successive weeks,
25 in two daily newspapers published in the city of
26 Boston, but the taking, call or retirement of any
27 stock of any class shall not be invalidated nor shall the
28 time within which stock may be presented to be
29 stamped “non-assenting” under section nineteen nor

30 the time within which a petition under section sixteen
31 may be filed be extended by reason of any defect
32 therein nor by failure to give or receive such notice.
33 Whenever they deem practicable after this act takes
34 effect the trustees in the name and on behalf of the
35 company shall file with the secretary of the common-
-36 wealth a certificate or certificates to the effect that all
37 first and second preferred stock except such as is “as-

-38 senting” is taken by right of eminent domain and all
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39 preferred stock except such as is “assenting” is called
40 for retirement as of such date as may be fixed in such
41 certificate, and upon the filing of such certificates with
42 reference thereto such preferred stock shall be deemed
43 to be called and retired and the first and second pre-
-44 ferred stock, except such as is “ assenting,”as defined
45 in section nineteen, shall be deemed to be taken by
46 right of eminent domain, and the rights of the holders
47 of the respective classes of the preferred stocks of the
48 company shall thereafter be only such as are provided
49 by this act. Upon the filing of such certificate or
50 certificates dividends on the classes of preferred
51 stocks dealt with therein shall cease.
52 The trustees in the name and on behalf of the com-
-53 pany either prior to or after the filing of each of such
54 certificates shall notify each registered holder of stock
55 so taken or called of the date of such taking or call in
56 the manner hereinbefore provided, but the taking,
57 call or retirement of any stock of any class shall not
58 be invalidated nor shall the time within which a peti-
-59 tion for damages may be filed be extended by reason
60 of any defect therein nor by failure to give or receive
61 such notice.
62 The notification to preferred stockholders owning
63 stock issued under section five of chapter one hundred
64 and fifty-nine of the acts of nineteen hundred and
65 eighteen of said call shall direct those who are not
66 “assenting stockholders” on or before the date of call
67 to deposit their stock with the treasurer of the com-
-68 pany or the bank or trust company specified in the
69 notice and receive in exchange for each share de-
-70 posited one hundred and five dollars in cash, together
71 with accrued dividends in cash at the rate of seven per



HOUSE —No. 1259. [Apr.16

72 cent per annum from the last dividend date to the date
73 on which said stock is called.
74 Owners of stock taken by eminent domain shall
75 be entitled to reover the value thereof from the com-
-76 pany in the manner and subject to the limitations pro-
-77 vided in sections sixteen and seventeen.

1 Section 15. Dividends upon all classes of preferred
2 stock of “assenting stockholders” shall cease on the
3 last day of the month in which this act takes effect
4 and such stockholders shall be entitled to receive in
5 exchange for their stock bonds issued under section
6 eighteen, bearing date the first day of the following
7 month, with interest therefrom, on the following
8 basis: for each share of first preferred stock income
9 bonds to the face value of one hundred and twenty

10 dollars; for each share of second preferred stock
11 income bonds to the face value of one hundred and
12 twelve dollars; for each share of the preferred stock
13 income bonds to the face value of one hundred and
14 five dollars; together with accrued dividends in cash
15 at the rates fixed for each of said classes from the
16 last dividend date thereof to the last day of the
17 month in which this act takes effect; provided that
18 bonds for fractional parts of one hundred dollars shall
19 not be issued, but where such fractional part otherwise
20 would be due it shall be paid in cash (to the end
21 that bonds shall be issued only of a face value of one
22 hundred dollars and such multiples thereof as the
23 trustees may determine under the provisions of clause

24 (g) of section eighteen.
25 Owners of preferred stock of all classes which shall
26 not be stamped “non-assenting” as provided in sec-
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27 tion nineteen shall be entitled to exchange their
28 stocks on the same basis.
29 The board of trustees shall as soon as they deem
30 practicable after this act takes effect notify preferred
31 stockholders whose stock shall not have been stamped
32 “non-assenting” as provided in section nineteen that
33 “assenting” stockholders shall, and that preferred
34 stockholders whose stock is not stamped “non-
-35 assenting” may, surrender to the treasurer of the
36 company or such bank or trust company as may be
37 designated by the trustees, on or after a date to be
38 fixed by the trustees in such notice, their certificates
39 of stock and receive in exchange therefor bonds and
40 cash on said basis; provided that pending the prepa-
-41 ration of permanent bonds temporary certificates or
42 receipts may be issued by the company and delivered
43 in exchange for stock so surrendered, entitling the
44 bearer thereof to receive such permanent bonds when
45 engraved and executed.
46 The trustees may in their discretion permit stock-
-47 holders who fail to take any action necessary to pre-
-48 serve their rights hereunder to exchange their stocks
49 for the income bonds of the company on the basis of
50 valuation set forth above or such lower valuation in
51 income bonds or cash as they shall deem equitable
52 and just.
53 Such provision for cases of stock certificates alleged
54 to have been lost or destroyed may be made as the
55 trustees may determine.

1 Section 16. Any stockholder of the company who
2 owns any share or shares of its first or second preferred
3 stock, the certificates evidencing which are stamped
4 “non-assenting” as herein provided, may not later
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5 than six months after the limiting date for such stamp-
-6 ing, as set in section nineteen, or within six months of
7 the taking authorized by section fourteen, whichever
8 is later, request that his said shares be valued in the
9 manner following: The stockholder may file a petition

10 in the supreme judicial court within and for the county
11 of Suffolk, setting forth the material facts and asking
12 that the value of his shares be determined. There-
-13 upon, and upon such notice to all parties concerned
14 as it may deem proper, the court shall pass an order
15 requiring the certificate or certificates evidencing such
16 shares, duly endorsed, to be deposited with the clerk
17 of the court, and shall, unless application for trial by
18 jury is made in said petition, appoint three commis-
-19 sioners to ascertain and report the value of the shares.
20 In order to avoid multiplicity of trials of the same
21 issues or for any other reason in its discretion the court
22 may postpone the appointment of commissioners or
23 order for trial by jury as hereinafter provided, until
24 the period of limitation for filing petitions hereunder
25 has expired.
26 The report shall be made to the court as soon as is
27 practicable, and, after due notice to the parties in
28 interest, shall be confirmed by the court unless some
29 error of law be made to appear upon the face of the
30 report, in which event it shall be recommitted to the
31 commissioners with such order as the court may make.
32 If a trial by jury is claimed by either party within
33 twenty days of the filing of the petition the court shall
34 order the question of the value of the shares as to which
35 trial by jury is claimed to be tried and determined by a

36 jury in the superior court in the same manner in which
37 other civil cases are tried in that court.
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38 The company shall be liable for and shall pay all
39 sums found due and payable to all holders of shares in
40 the proceedings aforesaid, including interest at the rate
41 of four per cent per annum from the date of taking by
42 eminent domain, and such costs as the court may
43 order, and if the court determines that justice so re-
-44 quires shall likewise furnish such security for the said
45 payment as the court may order. In the proceedings
46 aforesaid the terms of the options given by section
47 sixteen of chapter one hundred and fifty-nine of the
48 special acts of nineteen hundred and eighteen and by
49 section thirteen of this act shall be admissible as
50 evidence of the value of said first and second preferred
51 stocks. Any stockholder of the company who owns
52 any shares of its first or second preferred stock the
53 certificates evidencing which are stamped “non-
-54 assenting,” who does not within the period of limita-
-55 tion hereinbefore provided file an original or interven-
-56 ing petition requesting that his shares be valued, shall
57 not thereafter have the right to have them valued,
58 but shall be entitled to surrender to the treasurer of
59 the company or transfer agent of the class of stock so
60 surrendered, the certificates thereof duly endorsed to
61 the company for cancellation, and thereafter upon de-
-62 mand to receive in cash, or in income bonds issued under
63 section eighteen, or in part cash and in part bonds, all
64 at the option of the trustees, one hundred and twenty
65 dollars for each first preferred share, and one hundred
66 and twelve dollars in cash for each second preferred
67 share owned by him and so surrendered.

1 Section 17. Upon payment, or tender or deposit
2 with the clerk of the court of the value of said shares
3 fixed as aforesaid, such “non-assenting” shares and
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4 the certificate or certificates thereof shall become the
5 property of and shall be transferred and delivered to
6 the company whose right and title to receive the same
7 and to hold possession thereof may be enforced by
8 the court by any appropriate process, and the com-
-9 pany shall upon receipt of such certificates cancel the

10 same.
11 Exceptions may be taken to any ruling or order of
12 said court, to be heard and determined as in other
13 civil cases. The court may make all such orders for
14 the enforcement of the rights of any party to the pro-
-15 ceedings, for consolidation of two or more petitions
16 and their reference to the same commissioners, for
17 the consolidation of claims for a trial by jury and
18 framing of issues therefor, for deposit of money in
19 court, and for the payment of interest upon the value
20 of the stockholders’ shares as determined and the
21 payment of costs by one party to the other, as justice
22 may require. The attorney general, in behalf of the
23 commonwealth, shall be made a party to such pro-

-24 ceedings and be entitled to be heard therein.

1 Section 18. At any time and from time to time
2 after this act takes effect the trustees shall have
3 authority in the name and on behalf of the company
4 and without other authorization than herein con-
-5 tained (in addition to the bonds, coupon notes or

6 other evidences of indebtedness payable at periods
7 of more than one year after the date thereof, which
8 the company may otherwise lawfully issue for capi-

-9 tal purposes) to issue income bonds of the company
10 to an amount not exceeding twenty-six million five

11 hundred thousand dollars. Such income bonds or

12 the proceeds thereof shall be used for the acquisition
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13 by exchange, purchase or retirement of the stocks of
14 the company as hereinbefore provided, and for the
15 payment of judgments recovered for the value of
16 any “non-assessing” stocks as provided in section
17 sixteen. Any balance remaining shall be used for
18 capital purposes for which the company may lawfully
19 issue stocks or bonds.
20 Said income bonds shall be payable in twenty years
21 from July first, nineteen hundred and twenty-eight,
22 and shall contain covenants binding upon the com-

-23 pany and the trustees and the holders of said bonds
24 providing
25 (a) That said bonds shall be entitled to receive,
26 out of the earnings of the company, interest at the
27 rate of four per cent per annum, payable semi-annu-
-28 ally and before the payment of dividends on any
29 outstanding preferred or common stocks.
30 (5) That there shall be annually paid in to a sink-
-31 ing fund such sum not less than eight hundred and
32 sixty thousand dollars as shall be required to provide
33 a sinking fund sufficient to pay off all of said bonds at
34 maturity, said payments to continue from year to year
35 until the sinking fund has either acquired all of the
36 income bonds issued under the provisions of this
37 section or has acquired a part of said bonds and a
38 sufficient reserve to retire the balance of the bonds at
39 maturity. Said sinking fund, and any interest ac-
-40 cruing to the sinking fund from its investments, shall
41 be used semi-annually for the acquisition by purchase
42 or call of the income bonds issued under the pro-
-43 visions of this section, provided that said bonds shall
44 not be purchased at more than their call price. Any
45 income bonds purchased or called shall be kept alive
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46 in the sinking fund. The sinking fund shall be
47 managed by the trustees.
48 (c) That in case of liquidation or dissolution of the
49 company the holders of the bonds shall be entitled to
50 receive par and accrued interest for their bonds after
51 other bonds, notes and debts of the company have
52 been paid.
53 (d) That no dividends on preferred or common
54 stocks shall be paid until any arrears of interest or
55 sinking fund on the income bonds have been paid; and
56 (e) That said bonds or any of them may be called
57 on any interest date for purposes of the sinking fund at
58 par, and accrued interest and otherwise at the option
59 of the trustees or the company on any interest date
60 at one hundred and two percent and accrued interest.
61 (/) Such other provisions as the trustees may de-
62 termine and as shall be approved by the governor and
63 council.
64 The commonwealth shall unconditionally guarantee
65 the payment of the principal and interest on all income
66 bonds issued under authority of this act and the state
67 treasurer shall endorse such guarantee upon said
68 bonds. In case the commonwealth shall be called
69 upon to make any payments by virtue of said guaran-
70 tee the amount paid on account thereof together with

71 any interest or other charges shall be assessed upon the

72 cities and towns in which transportation service under
73 this act is provided, said assessment being in the form

74 of an addition to the state tax next assessed, and being

75 made against each city and town in proportion to the

76 number of persons using the service of the road in said
77 city or town, as last previously determined and reported
78 to the state treasurer by the trustees under the pro-

-79 visions of said chapter one hundred and fifty-nine,
80 as amended.
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81 Said income bonds both as to principal and income
82 are hereby made exempt from all taxes levied under
83 authority of the commonwealth and shall contain a
84 recital to such effect.
85 At all times the commonwealth shall be deemed to
86 have a property interest in the company equal to the
87 amount in the sinking fund set up for the retirement
88 of the income bonds, and from time to time upon
89 acquisition for the sinking fund of income bonds
90 issued under the provisions of this act the trustees
91 shall issue to the commonwealth a number of shares
92 of preferred stock of the company having a par value
93 of one hundred dollars per share equal at their par
94 value to the face value of said income bonds so ac-
95 quired. Said preferred stock shall not be entitled to
96 receive dividends during the period of public control,
97 but in liquidation shall be entitled to receive par and
98 accrued dividends before the outstanding common
99 stock has received any distribution. In the event of

100 termination of public control, said preferred stock
101 shall be entitled to cumulative dividends at the rate
102 of four perc ent per annum, payable quarterly, and
103 to full voting rights.
104 Notwithstanding anything contained in general or
105 special laws, the company may issue and reissue
106 bonds, coupon notes or other evidences of indebted-
107 ness payable at periods of more than one year from
108 the date thereof for the purpose of paying or refund-
109 ing any such bonds, coupon notes, or other evidences
HO of indebtedness outstanding when this act takes
HI effect; and subject to the approval of the department
112 of public utilities may issue additional bonds, coupon
113 notes or other evidences.of indebtedness, payable at
114 periods of more than one year after the date thereof



HOUSE— No. 1259. [Apr.24

115 to an amount equal to cash paid in upon additional
116 stock issued after this act takes effect.

1 Section 19. The Boston Elevated Railway Com-
-2 pany shall, prior to the fifteenth day of October, nine-
-3 teen hundred and twenty-eight, hold a joint meeting
4 of the holders of its first preferred, second preferred,
5 preferred and common stocks especially called for the
6 purpose of determining whether the company will
7 accept this act or not. If this act is accepted by the
8 holders of not less than a majority in amount of the
9 entire capital stock of the Elevated including the

10 holders of not less than two-thirds of the first and
11 second preferred stocks combined, voting thereon at
12 such meeting, a certificate evidencing such acceptance
13 shall forthwith be filed by the company with the secre-
-14 tary of the commonwealth and upon such filing this
15 act shall take effect. A vote to accept this act cast by
16 any holder of any of the classes of preferred stocks
17 (whether cast in person or by proxy) shall constitute
18 an assent and agreement on the part of such stock-
-19 holder to surrender for exchange into income bonds at
20 the prices and on the terms and conditions stated in
21 this act all of the preferred stock of all classes held by
22 him, and such assent shall bind all subsequent owners
23 and transferees of such stock any provisions of general
24 or special laws to the contrary notwithstanding.
25 Such a stockholder shall be known as an “assenting

26 stockholder.’
27 Any holder of the shares of any class of preferred
28 stock in the company who did not vote, either in per-

-29 son or by proxy, in favor of the acceptance of this
30 act, may within a limit of ninety days after this act
31 takes effect file with the clerk of the company or with
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32 the bank or trust company appointed by the company
33 as the transfer agent of the class of preferred stock
34 held by him, a writing addressed to the company de-
-35 daring his opposition to the acceptance of this act
36 and stating the number of shares held by him and the
37 number or numbers of the certificate or certificates
38 evidencing the same, and shall at the same time
39 present to said clerk or said bank or trust company
40 the certificate or certificates of stock evidencing such
41 shares to be stamped "non-assenting.” Such a stock-
-42 holder shall be known as a “non-assenting stock-
-43 holder.”
44 Upon transfer thereafter of any shares evidenced
45 by certificates so stamped “non-assenting” the cer-
-46 tificates for said shares issued to the transferee shall
47 in all cases be likewise stamped “non-assenting” and
48 the holder of such shares shall not be entitled, except
49 as expressly provided in this act, to surrender the
50 same and receive in exchange therefor the income
51 bonds of the company.

1 Section 20. None of the provisions of this act or
2 of said chapter one hundred and fifty-nine as hereby
3 amended shall be construed to constitute a contract
4 binding upon the commonwealth other than (a ) the
5 provisions which define the terms of the lease herein
6 and therein as hereby amended provided for and the
7 terms and conditions under which during said term
8 of public management and operation the property
9 owned, leased or operated by the Boston Elevated
10 Railway Company shall be managed and operated
11 by the said trustees, excepting, however, that there
12 is reserved to the commonwealth the right to amend
13 such of said provisions as relate to the number,
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14 choice and tenure of office of the trustees, and to
15 the method and agencies by which the powers given
16 to the trustees shall be discharged; and (6) the pro-
-17 visions of section eighteen of this act relative to the
18 guarantee by the commonwealth of the income
19 bonds of the company issued under said section
20 eighteen, and their exemption from taxation, all of
21 which provisions shall constitute a contract binding
22 upon the commonwealth; but if during said period
23 of public management and operation the trustees
24 shall be deprived of possession or control of said
25 property by reason of any action to enforce any
26 debt, claim or obligation which existed at the time
27 the trustees took possession under the provisions of
28 said chapter one hundred and fifty-nine, the com-
-29 monwealth shall be under no obligation to pay any
30 sum or sums under this act to meet any deficiency
31 in income accruing while the trustees are deprived
32 of such possession and control.

1 Section 21. This act shall take effect if and when
2 the same shall be accepted as provided in section
3 nineteen and a certificate of such acceptance is filed
4 with the secretary of the commonwealth.






