
SENATE 418

Senate, May 1, 1930.

The committee on Railroads, to whom was referred the
Report of the special commission (members of the Gen-
eral Court, Commissioners of public Utilities and Public
Works and others) established (under Chapter 30 of the
Resolves of 1929) to investigate as to what measures
should be taken to promote the abolition of grade cross-
ings of public ways and railroads and railways in this
Commonwealth (House, No. 200), report the accom-
panying bill (Senate, No. 418).

For the committee,

ARTHUR W. HOLLIS.
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In the Year One Thousand Nine Hundred and Thirty.

An Act expediting and regulating the Abolition of
Grade Crossings.

1 Section 1. Chapter one hundred and fifty-nine
2 of the General Laws is hereby amended by striking
3 out section sixty-five and inserting in place thereof
4 the following:
5 Section 65. The department of public works shall
6 proceed to make an investigation of crossings where
7 a public or private way and a railroad cross each
8 other at grade, except any such crossing upon which
9 actual work of grade crossing abolition has been

10 commenced prior to September first, nineteen hun-
-11 dred and thirty, in sections sixty-five to eighty-
-12 two, inclusive, referred to as grade crossings. Said
13 department shall annually on or before October
14 first file with the department of public utilities lists
15 of grade crossings the abolition of which it suggests
16 for early consideration. Such lists shall state the
17 names of the grade crossings, the names of the
18 corporations operating the railroads crossed and
19 the counties, cities and towns in which such cross-
-20 ings are located. The department of public works

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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shall receive all petitions for the abolition of grade
crossings from the aldermen of the city, the select-
men of the town, or the county commissioners of
the county, where such a crossing exists, or the board
of directors of the railroad corporation operating
the railroad crossed, and after a hearing, due notice
of which shall have been given to said railroad
corporation, city or town and county, may in its
discretion place said crossing on one of said lists.
The department of public utilities, after due notice
to the department of public works, the counties and
municipalities in which such crossings are located
and the railroad corporations operating the rail-
roads crossed, shall proceed to hold public hearings
upon such lists and such additional grade crossings
as the department of public wrorks shall have notified
it to include. Upon the completion of such hearings
the department of public utilities by order shall desig-
nate a program of grade crossings the abolition of
which shall be considered; provided, that such pro-
gram order may be amended or revised from time
to time by the department of public utilities on
request of the department of public works. In
establishing such program the department of public
utilities shall take into consideration the relative
security and convenience of the public likely to
result from the abolition of each particular grade
crossing included therein as compared with the
abolition of other grade crossings. Such program
order shall state with respect to each grade cross-
ing the name of the crossing, the name of the rail-
road corporation operating the railroad crossed,
and the names of the counties, cities and towns in
which the crossing is located. A copy of such
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55 program order and amendments and revisions
56 thereof shall be filed in the office of the department
57 of public utilities and of the department of public
58 works.

1 Section 2. Sections sixty-six to sixty-nine, in-
-2 elusive, and sections seventy-one and eighty-one
3 of said chapter one hundred and fifty-nine are
4 hereby repealed.

1 Section 3. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy and inserting in place thereof the
4 following:
5 Section 70. The department of public works shall
6 proceed to consider the abolition of grade crossings
7 in the order established by the program orders as
8 adopted and amended or revised under section
9 sixty-five, and shall hold public hearings on each

10 such grade crossing abolition, due notice of which
11 shall be given to such railroad corporations, coun-
-12 ties, cities and towms as may be required by law to
13 bear part of the cost of abolition. After hearing
14 as aforesaid, it shall by order determine the man-
-15 ner and limits of the grade crossing abolition, what
16 part, if any, of an existing public or private way
17 shall be discontinued, and whether or not a new

18 way shall be substituted therefor, the grade for the
19 railroad and the way, the changes to be made in
20 the location and grades of a street railway having a

21 location in the part of such public way where the
22 crossing exists or in ways connecting therewith, the
23 general method of construction, and what land or
24 other property it considers necessary to be taken,
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25 including, in its discretion, an easement in land
26 adjoining the location of a public or private way,
27 or of a railroad, consisting of a right to have the
28 land of the location protected by having the surface
29 of such adjoining land slope from the boundary of
30 the location in a manner specified by it; provided,
31 that so much of any such order as relates to the
32 foregoing shall not be effective unless the consent
33 of the department of public utilities thereto shall
34 first be obtained, but no consent shall be given by
35 said department to an order requiring a change in the
36 grade of a railroad or street railway until the carrier
37 interested, if it so requests, has been given an oppor-
38 tunity to be heard before said department on the sole
39 question of such change. The department of public
40 works shall determine in such order when the work
41 shall be commenced, who shall do the work and how
42 much shall be done by each. All such work not done
43 in whole or in part by the department of public works
44 shall be done under its general supervision. Except
45 as otherwise provided in this section and section
46 eighty, the railroad corporation shall pay fifty per
47 cent of the total actual cost of the alterations
48 aforesaid, including therein, in addition to the cost
49 of construction, all damages on account thereof,
50 but excluding the actual cost to a street railway
51 company of changing its railway and location to
52 conform to the order of abolition, which shall be
53 borne by it. The remainder of said total cost shall
54 be apportioned by said department of public works
55 between the commonwealth and the city or town
56 where the crossing is situated, and in making said
57 apportionment said department shall take into
58 account the benefits to the city or town and its
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financial ability, and shall assess upon the city or
town such percentage of the total cost, not more
than ten per cent nor less than five per cent thereof,
as may in the judgment of said department be just;
provided, that if less than ten per cent of such total
cost is assessed upon the city or town, the difference
between the amount so assessed and said ten per
cent shall be assessed upon the county in which
such crossing exists; and provided, further, that if
in the judgment of said department it shall be
deemed just, the forty per cent of said total cost
thereby due to be apportioned to the common-
wealth may be reduced by an amount equal to
not more than five per cent of the said total cost,
which amount shall be assessed upon said county and
shall be in addition to any amount which may be
assessed upon it as hereinbefore provided. If the
crossing is of a railroad and a private way, and no
crossing of a public way is abolished in connection
therewith, the total cost as aforesaid shall be paid by
the parties affected by the abolition in such propor-
tion as said department may establish. Said depart-
ment shall equitably apportion the amount assessed
as herein provided to be paid by the railroad cor-
porations between the several railroads which are
affected by the abolition. Said department may
require the railroad corporation or corporations and
the cities, towns and counties affected by any such
grade crossing abolition, or any of them, to cause
to be prepared and submitted to its plans, specifi-
cations and estimates of the cost of such abolition.
A copy of the order made under this section, after so

much thereof as is required hereby to be approved
by the department of public utilities has been ap-
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93 proved as hereinbefore provided, shall be filed in
94 the office of the department of public works and
95 of the department of public utilities, and a copy
96 thereof shall be served on the state comptroller, the
97 railroad corporation or corporations, the county
98 and city or town affected by such abolition. The
99 department of public works shall include in its bud-

-100 get estimate in each year a sum sufficient to meet
101 the cost of such portion of any abolition or abolitions
102 of grade crossings, to be undertaken during the
103 following year, as is to be paid by the common-
-104 wealth, counties and municipalities.

1 Section 4. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-two and inserting in place thereof
4 the following:
5 Section 72. Whenever a grade crossing is abol-
-6 ished upon a state highway, county way, or way
7 which has been petitioned for as a state highway,
8 the said highway or way shall be so constructed
9 that there shall be a clear view in each direction for

10 at least one hundred and fifty feet from the center
11 of said highway or other way where the same passes
12 over or under the railroad, except in any particular
13 case, when compliance with said requirement is
14 deemed by the department of public works to be
15 unnecessary and unreasonable under all the circum-
-16 stances.

1 Section 5. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-three and inserting in place thereof
4 the following:
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5 Section 73. The amount of any expenditure
6 under section eighty by a street railway company
7 toward the cost of abolishing a grade crossing shall
8 be deemed and taken in all proceedings thereafter
9 as a part of the value of its property for street rail-

-10 way purposes; and such company may issue stock
11 or bonds to such amount as the department of public
12 utilities shall, subject to the laws relating to the
13 issue of stocks and bonds by street railway com-
-14 panies, approve as reasonably necessary to provide
16 for the payment of such expenditure.

1 Section 6. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-four and inserting in place thereof
4 the following:
5 Section 74- If in an order of abolition under
6 section seventy it is determined that the location
7 of the railroad or of the public or private way shall
8 be changed, such order when filed with the depart-
-9 ment of public utilities shall establish the location

10 as thus changed, and if it is necessary to take land
11 or an easement therein to provide such new location,
12 the department of public works shall take the same
13 by eminent domain under chapter seventy-nine,
14 and in such case the order of taking shall be included
15 in said order of abolition under section seventy.
16 Said taking shall be on behalf of the commonwealth
17 if the land or easement is to be used for or in con-
-18 nection with a state highway or on behalf of the
19 city or town if the land or easement is to be used
20 for or in connection with any other public way,

21 or on behalf of the railroad corporation if the land
22 or easement is to be used for or in connection with
23 a private way or by the railroad corporation.



1930.] SENATE —No. 418. 9

If in an order of abolition under section seventy it
is determined that the location of a street railway
shall be changed, such order when filed with the
department of public utilities shall establish the
location as thus changed.
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The department of public works may in any order
entered under said section seventy, or from time
to time thereafter with the approval of the depart-
ment of public utilities, order the removal or relo-
cation of any surface street railway tracks, and of
any conduits, pipes, wires, poles or other property
located in public ways or places which it deems to
interfere with any such grade crossing abolition
or the work or works required therefor, and may
grant new locations for any such structures so re-
moved or relocated. Such orders, to the extent
specified therein, shall be deemed a revocation of
the right or license to maintain such tracks, con-
duits, pipes, wires, poles or other property in such
public ways or places, and the owner of any such
structures shall comply with said orders without
expense to the commonwealth or any party which
said department of public works has determined
shall do the whole or any part of the work. If any
such owner shall fail to comply with the order of
the department of public works within a reasonable
time, to be fixed in the order, said department may
discontinue and remove such tracks, conduits, pipes,
wires, poles or other property or may relocate
the same, and the cost of such discontinuance, re-
moval or relocation shall be repaid by the owner,
and if not repaid may be recovered by the common-
wealth in an action of contract. No such discon-
tinuance, removal or relocation shall entitle the
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58 owner of the property thus affected to any dam-
-59 ages on account thereof. Any structures in or upon
60 private lands may be removed and relocated by the
61 department of public works as a part of the cost
62 of the abolition, or if removed and relocated by the
63 owner thereof the reasonable expense shall be paid
64 to him by the commonwealth as a part of the cost
65 of the abolition. If in any order hereunder or under
66 said section seventy any location shall be changed,
67 such order when filed with the department of public
68 utilities shall establish the location as thus changed.
69 In this section and in sections seventy-five, seventy-
-70 seven, seventy-eight and eighty, the words “state
71 highway” shall include any public way and part
72 thereof in direct continuation of a state highway
73 and not more than one hundred feet from the end
74 thereof.

1 Section 7. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-five and inserting in place thereof
4 the following:
5 Section 75. All damages sustained by any person
6 in his property by the taking of land for or by the
7 alterations of the grade of a public way, or by an
8 abutter thereon by the discontinuance of such public
9 way, to the same extent as damages are recoverable

10 by abutters on ways discontinued by towns, or by
11 the taking of an easement in land adjoining a public
12 way, shall primarily be paid by the city or town, or,
13 in case such public way is a state highway, by the
14 commonwealth; and all damages caused by the
15 taking of land for the railroad or by the change or
16 discontinuance of a private way, or by the taking
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17 of an easement in land adjoining a private way or
18 a railroad location shall primarily be paid by the
19 railroad corporation. Any amount paid by way of
20 damages by the commonwealth or the city or town
21 or the railroad corporation primarily liable therefor
22 shall be subject to investigation by the department
23 of public works, unless such settlements are as-
-24 sented to in writing by all parties in the proceeding.
25 If the parties interested cannot agree upon said
26 damages, any party may have the damages deter-
-27 mined under chapter seventy-nine. All expense
28 resulting from the necessary relocating or changing
29 of streams and watercourses forming the natural
30 drainage channels of the territory where alterations
31 of grades are authorized, and of sewers, drains and
32 pipes therein owned and operated by a city or town,
33 shall be primarily paid by said city or town, and
34 shall be a part of the actual cost of the alterations
35 specified in section seventy.

1 Section 8. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section seventy-seven and inserting in place thereof
4 the following:
5 Section 77. After the completion of the work,
6 the expense of maintenance and repair shall be paid
7 as follows: if the public way crosses the railroad by
8 an overhead bridge, the superstructure and sub-
-9 flooring of the bridge and its abutments or other

10 supports shall be maintained and kept in repair by
11 the railroad corporation, but the approaches of the
12 bridge and the pavement or wearing surface over
13 the subflooring shall be maintained and kept in
14 repair by the city or town where situated, or, in case
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15 such public way is a state highway, by the common-
-16 wealth; if the public way passes under therailroad, the
17 bridge and its abutments or supports shall be main-
-18 tained and kept in repair by the railroad corpora-
-19 tion, and the public way and its approaches shall
20 be maintained and kept in repair by the city or town
21 where situated, or, in case such public way is a state
22 highway, by the commonwealth; if several railroads
23 cross a public way at or near a given point, the
24 department of public works shall apportion and
25 award in what manner and proportion each of said
26 railroad corporations shall maintain and keep in
27 repair the superstructure and subflooring of the
28 bridge and its abutments or supports if the public
29 way crosses the railroad by an overhead bridge,
30 and the bridge and its abutments or supports if the
31 public way passes under said railroads.

1 Section 9. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out sec-
-3 tion seventy-eight and inserting in place thereof
4 the following; -

5 Section 78. All accounts of expense incurred by
6 the railroad corporations or the city or town shall
7 from time to time be submitted to the department
8 of public works which shall audit the same, including

9 any expense incurred by the commonwealth for or

10 in connection with a state highway, and report
11 thereon to the state comptroller. Said department
12 shall upon request of any of the parties to the pro-

-13 ceeding investigate the amounts presented for allow-
-14 ance by the commonwealth or any city or town or

15 any railroad corporation as expended in the pay-
-16 ment of damages for land taken or affected by reason
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of the proposed alteration, which have been paid by
the party primarily liable therefor, as provided in
section seventy-five, unless it appears that all the
parties to the proceeding for the abolition of the
grade crossing have assented in writing to the pay-
ment or settlement so made by the party primarily
liable; and if said department determines that the
amount so paid is in excess of what in its opinion
should have been properly paid therefor, it shall
allow only such portion of the amount so paid as
it may deem to be just and reasonable. In case of
any dispute as to the propriety or reasonableness of
the whole or a part of any account of expense, the
department of public utilities, upon application
of any party to the proceedings, shall determine the
amount thereof, if any, to be allowed, and its deter-
mination shall be final. The department of public
works shall, from time to time, issue its orders for
payments on the part of each railroad corporation,
not exceeding the amount apportioned to it by said
department, and for the payment by the common-
wealth of a sum not exceeding the amounts appor-
tioned to it and to the county and city or town; and
such county and city or town shall repay to the
commonwealth the amount apportioned to it, with
interest thereon at the rate of four per cent per
annum in such installments and at such times
within ten years thereafter as said department, with
the approval of the state comptroller, having regard
to the financial condition of the county, city or town,
shall determine.
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1 Section 10. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
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3 section seventy-nine and inserting in place thereof
4 the following:
5 Section 79. The superior court shall have juris-
-6 diction in equity to enforce compliance with sec-
-7 tions sixty-five to eighty-two, inclusive, and with
8 the orders and agreements made thereunder. The
9 supreme judicial court shall have jurisdiction in

10 equity to review, modify, amend or annul any order
11 of the department of public works or the department
12 of public utilities made under authority of said
13 sections, but only to the extent of the unlawfulness
14 of such order.

1 Section 11. Said chapter one hundred and fifty-
-2 nine is hereby further amended by striking out
3 section eighty and inserting in place thereof the
4 following:
5 Section 80. If the board of aldermen of a city
6 or the selectmen of a town where a public way and
7 a railroad cross each other and the directors of the
8 railroad corporation deem it necessary for the
9 security and convenience of the public that alter-

10 ations should be made in such crossing, in the
11 approaches thereto, in the location of the railroad
12 or public way or in the grades thereof, or in a bridge
13 at such crossing, or that such crossing should be
14 discontinued with or without building a new way
15 in substitution therefor, and they agree as to the
16 alterations to be made, a written instrument signed,
17 in behalf of a city, by the mayor, authorized by
18 the board of aldermen, or in behalf of a town, by
19 the chairman of the selectmen, authorized by vote
20 of the town, and by the president of the railroad
21 corporation, authorized by its directors, specifying
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the manner and limits within which the alterations
shall be made, and by which party the work shall be
done, or how it shall be apportioned between the
city or town and the railroad corporation, the general
method of construction, the grades for the railroad
and the public way, and also what land or other
property it is necessary to take, and what portion,
if any, of an existing public way is to be discontin-
ued, and how the cost thereof shall be apportioned
between the city or town and the railroad corpora-
tion, shall be valid and binding on the city or town
and the railroad corporation, respectively, and have
the same force and effect as an order of the depart-
ment of public works under section seventy, if the
department of public utilities, after notice to all
parties interested by advertisement and a public
hearing, approves of the alterations set forth in the
agreement as necessary for the convenience and
security of the public; provided, that the depart-
ment of public works, acting on behalf of the com-
monwealth, may, if in its judgment it seems advis-
able, join in such an agreement to abolish a grade
crossing, thereby engaging the commonwealth to
pay to the parties entitled thereto under the agree-
ment, such amount, not exceeding, in case of an
abolition of a crossing of a railroad and a public
way other than a state highway, forty per cent of
the total cost of the alterations, as defined in section
seventy, as said department deems just, and such
an agreement in which the commonwealth so joins
shall be valid and binding on the commonwealth
as well as the other parties thereto, and shall have
the same force and effect as an order of said depart-
ment under said section seventy, after approval as
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aforesaid by the department of public utilities.
Said approval by the department of public utilities
when filed in its office, shall establish the locations
as thus altered, and if it is necessary to take land
or an easement therein to provide such new loca-
tions, the department of public works, in case of the
abolition of a grade crossing to the cost of which the
commonwealth is to contribute, otherwise the de-
partment of public utilities, shall take the same by
eminent domain on behalf of the commonwealth,
of the city or town, and of the railroad corporation,
respectively, under chapter seventy-nine. So much of
section seventy-four as relates to the taking of land,
and so much of section seventy-five as relates to the
right of any person to recover damages sustained
in consequence of such taking or of the alterations
made in pursuance of said order shall apply to the
taking of land and to damages sustained under an
agreement made pursuant to this section. The
crossing and approaches shall be maintained and kept
in repair as provided in section seventy-seven. If
the agreement provides for the abolition of a grade
crossing to the cost of which the commonwealth is
to contribute, the department of public works shall
keep itself informed of the progress and character
of the work and of the amounts reasonably expended
for work done or for damages, so far as rendered
necessary for the abolition of the grade crossing;

and for that purpose it may employ any necessary
agents, and, from time to time, as it may consider
proper, shall issue certified statements of the amount
legally and properly expended for such abolition
of a grade crossing. A street railway company or
county or other party which would be affected by
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90 the alteration of a crossing as aforesaid may join
91 in any agreement under this section.

Section 12. Said chapter one hundred and fifty-
nine is hereby further amended by inserting after
section eighty-two the following new section;

1
2
3
4 Section 82A. For the purpose of providing funds

to meet in whole or in part any expenditure to be
made by the commonwealth under authority of sec-
tions sixty-five to eighty-two, inclusive, the state
treasurer shall, from time to time, as ordered by the
governor, issue bonds of the commonwealth to an
amount, not exceeding in the aggregate the sum of
ten million dollars, which shall be designated on their
face, Loan for the Abolition of Grade Crossings, Act
of 1930. Such bonds shall be issued as coupon or
registered bonds for such term of years as may be
recommended by the governor in accordance with
section three of article LXII of the amendments to
the constitution, and shall bear interest payable semi-
annually at such rate as shall be fixed by the state
treasurer, with the approval of the governor and
council. The bonds shall be countersigned by the
governor and shall be deemed a pledge of the faith
and credit of the commonwealth; and the principal
and interest thereof shall be paid, at the time specified
therein, in gold coin of the United States or its
equivalent.
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1 Section 13. Section three of chapter seventy-
-2 nine of the General Laws, as amended by chapter
3 one hundred and ten of the acts of nineteen hundred
4 and twenty-four, and by chapter one hundred and
5 twenty-four of the acts of nineteen hundred and
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twenty-six, is hereby further amended by striking
out, in the tenth, eleventh and twelfth lines, the
words ", one hundred and sixty or one hundred and
sixty-one, by commissioners appointed thereunder
to abolish grade crossings” and inserting in place
thereof the words: in connection with proceedings
thereunder to abolish grade crossings by the de-
partment of public works, so that the first para-
graph will read as follows: Section 3. The board
of officers by whom an order of taking has been
adopted under section one shall within thirty days
thereafter cause a copy thereof, signed by them or
certified by their secretary or clerk, or, in case of a
taking by or on behalf of a city, by a board of officers
having no secretary or clerk, certified by the city
clerk, to be recorded in the registry of deeds of every
county or district in which the property taken or
any of it lies. The copy of an order of taking made
under chapter one hundred and fifty-nine in con-
nection with proceedings thereunder to abolish
grade crossings by the department of public works,
or by the department of public utilities, may be
filed and recorded without payment of any fee
therefor. Upon the recording of an order of taking
under this section, title to the fee of the property
taken or to such other interest therein as has been
designated in such order shall vest in the body
politic or corporate on behalf of which the taking
was made; and the right to damages for such taking
shall thereupon vest in the persons entitled thereto
unless otherwise provided by law; provided, how-
ever, that when a taking is made for the purpose
of a highway or town way or for ditches or drains
for draining the same, the right to damages shall
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40 not vest until such way, drain or ditch has been
41 entered upon or possession thereof has been taken
42 for the purpose of constructing the same, and if
43 such entry is not made or possession taken within
44 two years of the date of the order, the taking shall
45 be void.

1 Section 14. All provisions of law in effect prior
2 to the effective date hereof providing for the raising
3 of money for abolition of crossings of railroads and
4 ways at grade by the issue and sale of bonds of the
5 commonwealth shall be inoperative in the case of
6 any such abolition undertaken under the provisions
7 of this act; provided, that nothing herein shall be
8 construed to affect any bonds issued prior to said
9 effective date.

1 Section 15. This act shall become operative on
2 September first, nineteen hundred and thirty.




