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Executive Department

To the Honorable Senate and II of R‘

Under the provisions of Article LVI of the Amendments
to the Constitution, I am returning herewith House Bill
No. 1349. entitled. “ AN APTrolafUm m mum™ mled, “ANA

nt of local
CT relative to the taking of land
taxes,” with the recommenda-

s follows:Ie

Bi mma in line 23 of the act as
mt 1349, the comma after theprinted in House Doc

word “taking” and rd “and” which follows the
iod in place thereof, and by
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beginning a new senter .vith the word “if
The aforesaid ament to meet the objection

the Attorney General disclosed in his opinion which
I submit herewith
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March 24, 1931

His Excellency Joseph B. Edy, Governor of the Commonwealth

Sir : I have examined and return herewith House
Bill No. 1349 (engrossed), entitled “An Act relative to
the taking of land for non-payment of local taxes.”

This act changes the present law, which regulates the
practice of taking land by collectors of taxes for non'

payment of taxes and attempts to make the provisions
regulating this practice conform to the provisions regu
fating the sale of land for non-payment of taxes, as set
forth in G. L., c. 60, § 45.

Two changes are wrought by the act: (1) It is therein
provided that the “instrument of taking shall not be
valid unless recorded within thirty days of the date of
taking” (the present law provides only that the instru-
ment shall be recorded, and there is no provision in
regard to the length of time within which the recording
must take place); (2) a new provision is inserted to the
effect that “if so recorded it shall be prima facie evi-
dence of all facts essential to the validity of the title
so taken.”

This second change will not materially alter the exist-
ing judicial ruling that any irregularity in the proceeding
to take land for non-payment of taxes renders the taking
void. Hurd v. Melrose, 191 Mass. 576, (in which it was
held that an attempt to take land for non-payment of
taxes which overstated the amount due was void). Pre-
sumably this provision is inserted in the present act to
facilitate the procedure of trial before the Land Court
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upon petition to foreclose the right of redemption or
upon petition to register title to land in cases involving
title dependent upon the provisions of G. L., c. 60, § 54.
The prima facie presumption of validity, as therein
established, is immediately overcome by the presentation
of any evidence tending to show any irregularity in such
proceeding. Therefore, this provision does not change
the substantive rule of law set forth in the decisions of
the Supreme Judicial Court, and only affects the pro-
cedure during the trial of any cause in which the validity
of a title acquired under the provisions of G. L., c. 60,
§ 54, is at issue.

A further sentence is added to the present act, to
the effect that “this provision shall apply to takings made
before as well as since July first, nineteen hundred and
fifteen.” This sentence serves to give a retroactive effect
to the changes wrought by this act.

In general, the Legislature may give a retroactive
effect to laws, provided that this does not affect any
substantive property rights which may have definitely
vested in innocent persons. If existing property rights
are affected by the act it is unconstitutional.

In Solis v. Williams, 205 Mass. 350, at 356, it was
stated:

“A valid sale by the collector is a contract, subject to the pro-
visions of law then in force relating to sales for unpaid taxes. The
grantee is seised at the time of conveyance and acquires a vested
interest, which can be divested only by redemption. It was not there-
fore within the power of the Legislature by the subsequent statute,
to import new terms into the sale, without impairing the obligation
of contracts. Perry v. Lancy, 179 Mass. 183. Barnilz v. Beverly,
163 U. S. 1 IS. Dikeman v. Dikeman, 11 Paige, 484. Merrill v. Dew-
ing, 32 Minn. 479, 481. Sigman v. Lundy, 66 Miss. 522. Robinson v.
Howe, 13 Wis. 341. Rollins v. Wright, 93 Cal. 395.”

In my opinion, the act, as drawn, is unconstitutional in
part. In so far as the retroactive provisions of this act
relate to the second change described above, they merely
establish a rule of procedure, and are constitutional.
In so far as the retroactive provisions of the act apply to
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the first change described above, they may, and no
doubt will, affect property lights of third parties, and
in that respect are unconstitutional.

The original law on this subject was passed in 1878
(St. 1878, c. 266, § 5). That statute provided in part:

“.
. . Said instrument shall be filed and recorded in the registry

if deeds'of the county or district where the land lies; and the title
to the lands so taken shall thereupon vest in the city or town, subject
to the right of redemption given by section thirty-six of chapter
twelve of the General Statutes as amended by this act.”

There have been no material changes in this law since
it was originally passed. The recording of the instrument
of taking is an essential element to the validity of the
title of the municipality, but no limitation is imposed
as to the time within which such instrument is to be
recorded. In the years that have elapsed since the pas-
sage of St. 1878, c. 266, § 5, it is reasonable to assume
that there have been cases without number where there
was a failure to record instruments of taking within thirty
days, but where such instruments were nevertheless re-
corded in compliance with the existing law; that in
many such cases the owners of the land upon which
taxes were levied did not redeem; and that subsequently
the land was sold by the city or town, and the titles
acquired by the predecessors thereunder were valid in all
respects at the time of acquisition. Vast sums of money
have been paid for the acquisition and improvement of
land taken by tax collectors in the various cities and
towns in this Commonwealth during the fifty-three years
of the existence of the present law.

The effect of this act would be to render void all pro-
ceedings and titles in cases where there was a failure to
record such proceeding within thirty days, and so far
as it brings about this result it is unconstitutional.

This act, as drawn, may be redrafted to remove
the constitutional objections which I have noted herein.
The provisions conferring the retroactive effect should
be made to apply only to the second change in the exist-
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ing law. This can be accomplished by striking out, in
line 23 of the act, as printed in House Document 1349,
the comma after the word “taking” and the word “and”
which follows the comma and inserting a period in place
thereof, and by beginning a new sentence with the word

if.
Yours very truly

JOSEPH E. WARNER,
Attorney General.








