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In compliance with the provisions of section 33 of
chapter 30 of the General Laws (Ter. Ed.), there is sub-
mitted herewith such part of the annual report of the
Commissioner of Corporations and Taxation (Pub. Doc.
No. 16) as contains recommendations or suggestions for
legislative action, accompanied by drafts of bills.
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Corporations.

1. Dissolution. This recommendation is for a con-
tinuance of the practice whereby annually an act is
passed to dissolve certain corporations. Many of the
corporations have ceased to function; some apparently
have no officers, others have failed to file certificates of
condition or tax returns, and many have been enjoined
by the Supreme Judicial Court by action of the Attor-
ney General from doing business. It is requested that
such of these as will be submitted be dissolved. Cer-
tain other corporations which have satisfied all require-
ments, and have by vote of the corporation expressed
their desire to be dissolved, are also submitted.

2. Subsidiary or Controlled Corporations. The de-
cision by the Supreme Judicial Court in the J. G.
McCrory Company case requires recourse to the Legisla-
ture in order to prevent wholesale evasion by means of
subsidiary and controlled corporations of the manufac-
turing and business corporation excise tax law. Such
corporations commonly undercapitalized prevent any
substantial corporate excess tax, and when so managed
that by means of the arrangement between the parent
corporation and the subsidiary the latter is allowed no
substantial profits, a tax on the net income is defeated.
There are already over five hundred such corporations,
and it is obvious that if such a device can be employed
to defeat the corporation tax the number will increase by
leaps and bounds. In the past upwards of half a mil-
lion dollars annually has been levied and collected from
such corporations, but the McCrory case indicates that
the methods whereby this amount of tax was levied can
no longer be sustained under the existing law. This
contingency was foreseen as a possibility, and hereto-
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fore legislation has been proposed but not enacted to
strengthen the power of the Commissioner to deal with
such cases. The recent commissions studying the gen-
eral tax situation recommend the need of remedial legis-
lation, and incorporated certain provisions for this
purpose in their reports. It is believed that the legis-
lation here proposed would place in the hands of the
Commissioner the means of again dealing with the
situation effectively.

3. Verification. This proposal provides for the pay-
ment of interest on additional assessments made as a
result of audit and verification. The interest would
run from the date when the original tax was due.
Under the existing law a corporation which is under-
assessed in the first instance in effect has deferred the
due date upon a portion of its excise tax, which is obvi-
ously unfair to corporations that are assessed the full
amount of the excise at the time of the original assess-
ment. The personal income tax law already contains
provision for the payment of interest in cases similar to
those which would be affected under this proposal.

4. Returns. This proposal relates to the provision
for the filing of tax returns by domestic and foreign
business and domestic and foreign manufacturing cor-
porations. Because of the amendment to the law
changing the date for determination of the corporate
excess (see Acts of 1927, chapter 258) the reference in
the present statute to April 1 is no longer applicable.
Neither is it necessary that the corporation should wait
until the first of April before filing of return. The pro-
posal clears up this difficulty and permits the filing of
returns on or before April 10. Furthermore, the present
law fails to require incorporation in the tax return of
certain information indispensable in connection with the
assessment of the gross receipts minimum tax. This
proposal makes unequivocal the language in respect to
the right of the Commissioner to require information for
a needful purpose in connection with the determination
of the tax.

5. Liability and Minimum. This proposal relates to
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the determination of liability to the excise in the case
of domestic and foreign corporations, and provides that
the corporations shall be subject to the excise regardless
of whether they are actively engaged in business, so long
as they have the franchise and the right to engage in

business. It brings the law clearly back into conformity
with what was the law under the former franchise tax,
and will clear up a source of litigation winch has already
resulted in two cases going to the Supreme Judicial
Court. Such a change would not produce any hardship
as the measures of the excise tax would limit the amount
of the tax to a nominal figure in the event a corporation
was not actively engaged in business. It also involves
a single minimum tax in lieu of the present capital stock
minimum and the present gross receipts minimum.
This single minimum tax is at a very low rate, about
one-fifteenth of the average State rate upon tangible
property which is now made exempt from local taxa-
tion, and upon intangible property having a situs and
being employed in Massachusetts. As indicated the
rate is very much less than that which the individual
pays upon his merchandise under the present law, and
is only the approximate equivalent of what he pays
through the medium of the income tax upon his intangi-
ble property. It is to be noted that this provision is
for a minimum tax only, and will not apply unless the
usual excise is so small that it does not exceed the
amount of the minimum. In other words, it is not
imposing an additional tax, but simply provides that
where the excise as measured by corporate excess and
by income is so small that, it does not even equal two
dollars per thousand upon tangible property now
exempt from local taxation, and upon intangible prop-
erty employed in Massachusetts, the proposed minimum
shall apply. It abolishes the existing capital stock
minimum and the existing gross receipts minimum
which yield relatively little revenue and which present
certain administrative difficulties which make them to
a certain extent objectionable.

The proposal also deals with the situation arising
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from the Carlos Ruggles Lumber Company case (261
Mass. 450). In that case it was held that a domestic
corporation had the right under the existing law to
allocate income if the corporation is engaged in inter-
state commerce, even though when the allocating factors
are applied it results in the allocation of all the income
to Massachusetts. The situation thereby arising is pro-
vocative of litigation. It seems to permit the corpora-
tion to escape taxation altogether upon a certain portion
of its income. Under the proposal allocation of income
outside the Commonwealth would be permitted only in
the event that such income could be taxed by some
other State if that State desired to impose or did in fact
impose a tax on or measured by income.

There is also provision made for the setting aside of
the statutory method of allocation of income in the case
of foreign corporations. At the present time the cor-
poration alone has the right to object to the statutory
method of allocation if it does not fairly disclose net
income earned in Massachusetts. It is only employed
when the corporation believes that the statutory method
allocates too much income to Massachusetts. There is
no provision for remedying the situation when the
method allocates too little to Massachusetts. The pro-
posal gives the Commissioner the right in such cases to
set aside the statutory method. In other words, it gives
the Commissioner a right corresponding to that of the
corporation.

6. Foreign. This proposal relates to the taxation of
corporations engaged in Massachusetts exclusively in
interstate commerce. The Alpha Portland Cement
Company case (268 U. S. 203) held that the present
excise cannot constitutionally be applied to such cor-
porations. Unquestionably, a tax may constitutionally
be imposed upon the property, both tangible and in-
tangible, of such corporations so far as it has a situs in
Massachusetts. Probably a tax may be imposed upon
the income of such corporations earned within Massa-
chusetts. This proposal provides for the taxation of the
property and income. In order to avoid discrimination
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against this type of corporation, provision is made
whereby such a corporation may at its option be assessed
under the provisions of the excise applicable to other
business corporations.

Undoubtedly the purpose of the Legislature in defin-
ing corporate excess was to avoid double taxation by
certain deductions, but as the law is now worded deduc-
tions are required of items which are not 100 per cent
present in the amount from which the deduction is to
be made. This proposal corrects this situation and
limits the deduction to the proper amount. To contrast
the present statute with the proposal by way of formu-
la; the following examples are set forth.

Under the present statute, assuming X represents the
deductible items the formula would read as follows:

Value of assets employed in Mass. . . __ ~ „

77—, f . . , 7 X Share value less X = Corporate ExcessValue of total assets

Under the proposal, the formula would read as fol-
lows :

Value of assets employed in Mass, less X ,
_

_

77—. . ■ j 7 X Share value = Corporate ExcessValue of total assets *

The present provision of the corporation tax law
ignores the whole theory of an excise tax, and attempts
to give an illogical deduction to certain corporations
because stockholders thereof have paid a personal
income tax. It is thought that no corresponding provi-
sion exists in any other State at the present time. A
similar provision in the Oregon law was declared uncon-
stitutional in Standard Lumber Company v. Pierce, 228
Pac. 812 (Oregon).

7. Net Income. This proposal changes the defini-
tion of “net income” as employed in the laws relating to
the taxation of business and manufacturing corpora-
tions, banks and trust companies. This substitutes for
the existing definition the definition employed by New
York State.
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Such a change would tend toward greater uniformity
in the taxation of corporations and banks.

The United States Supreme Court has in the Educa-
tional Films Corporation case (282 U. S. 379) held the
New York definition of net income constitutional. It is
highly improbable that the same definition if adopted by
Massachusetts would be held unconstitutional. Hence,
the income base lost through the Macallen decision (279
U. S. 620) would, in some measure, at least, be recovered
both in the case of banks and business corporations.

The attempt to adjust Federal net income to “net
income’’ as defined in the Massachusetts law has raised
several difficult questions and resulted in appeals and
litigation. The Everett Trust Company case, decided
by the Board of Tax Appeals (1931 Advance Sheets 1),
is an example, which this definition would clear up.

The definition would also permit audit of net income
without awaiting Federal action and independent of
Federal action. Recently Federal changes have been
reported involving over $lOO,OOO in Massachusetts taxes
with respect to a single corporation, and going back
from ten to fourteen years. It would be better both for
Massachusetts and the corporations to have these mat-
ters, as far as possible, more promptly adjusted, and
without the existing control as exercised through Federal
action.

Inheritance.
8. Joint Owners. The present inheritance tax law is

ambiguous in respect to the taxation of property passing
because of the death of a joint owner. Where two or
more joint owners received their joint property by will
or gift from a third person, contributing nothing them-
selves, it has been contended by executors that no tax is
due, although it is apparent that the decedent’s interest
passed at decedent’s death. The legislation proposed
makes these interests determinable. In an attempt to
reach fairness in taxing it is difficult to ascertain the
amount actually contributed by each party, and the
legislation requested will make for greater accuracy in
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the computation of the tax. Under the proposed
amendment the tax that will be assessed will probably
not be increased or diminished to any appreciable extent,
but will be fairer to the taxpayer in its application, and
will be consistent with the interest that passes.

9. Trustees. This section is rewritten to provide, hi
the first instance, that date on which the tax on the
various interests becomes due and payable; is followed
by provision for the payment of the tax on future inter-
ests and suspension of payment by the court in certain
cases; and concludes by naming those liable for the pay-
ment of the tax.

It is a more compact and orderly arrangement of the
section, and in addition it provides that taxes upon
interests passing by deed, grant or gift, taking effect in
possession or enjoyment after the death of the donor,
shall be payable by the trustee in office when the right
of possession or enjoyment accrues, if there be a trustee
at that time. This should be of material assistance in
the collection of the tax, as it will be less difficult to col-
lect it from a trustee who is more often a responsible
party, is more likely to be located within Massachusetts,
and has assets in his hands from which the tax can be
paid than from beneficiaries often located outside the
Commonwealth, and who in many instances have dis-
posed of the property, unaware that the passing of the
property to them is subject to a tax.

10. Non-resident. Reciprocal relations need to be
established with the other States of the Union so that
a non-resident decedent cannot by the probation of wills
in a State be relieved from taxation in the State of
domicile or the State of probating. The States of New
York, Rhode Island and Virginia, in addition to others,
have adopted legislation which provides that if other
States will advise the State of domicile of the probating
of a non-resident will, reports will be made to the State
of domicile. The proposal here submitted is in line
with the legislation passed by other States, and will per-
mit Massachusetts to enjoy the reciprocal advantages of
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other States by itself establishing the practice of report-
ing to the State of domicile the probating of any will in
this Commonwealth of a non-resident decedent.

Municipal.

11. Betterments. The local assessors experience dif-
ficulty in not being able properly to trace betterment
assessments. The present law requires the original
board that determined the betterments to commit the
betterments for collection to the collector of taxes. The
assessors, however, are charged with the duty of appor-
tioning payments and of adding to the current year’s tax
bills unpaid betterments. There is no provision in the
law for this information to come to them, and they are
obligated to get it from the collector. This proposal
will make it clear that the original board shall handle
abatements, and that the commitment shall be made
through the assessors to the collector, thus providing the
assessors with permanent records.

12. Partial Payments. This proposal, before the
Legislature for some time, has for its objective the col-
lection of taxes as of July first and as of October first,
with partial payments between and after these dates up
to the expiration of the calendar year. It also changes
the taxing date from April first to January first. Provi-
sion may well be made so as to alleviate the distress by
putting this bill in operation at once for permitting for
the first year or even a longer period the running of
taxes for the first period without interest, or some
equivalent adjustment which it has not been possible to
make in the bill which is now presented because it has
been deemed advisable to allow this adjustment to be
made in the final draft of the bill if the Legislature
approves the proposal.

Constitutional.
13. The Constitution of Massachusetts, being very

restrictive and very frequently interpreted, has caused
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the necessity of a narrow construction to be in control
when legislation is proposed. This proposal for amend-
ment to the Constitution has been before the Legislature
for some time but has not yet met with approval. It
authorizes, in part, liberality in the laying of a tax on
income, and also permits the classification of tangible
personal property. This proposal will permit of legisla-
tion which will tend to give a better spread to the
Massachusetts tax base.

14. Interest on Abatements. Existing law in many
instances compels the Commonwealth to return with
taxes abated interest at 6 per cent. Approximately 50
per cent of taxes collected by the Commonwealth is
annually distributed to the cities and towns for their
uses. The Commonwealth even during this period of
distress is not obligated to pay in excess of 3 per cent
for its temporary loans. The payment of 6 per cent on
abated taxes constitutes an exaction of money to the
extent of a least 3 per cent on all money returned and
a charge on the cities and towns that they should not
bear. It is therefore suggested, in order to save in every
possible way, that 3 per cent only be allowed by way of
interest on abatements.






