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RECOMMENDATIONS.

I.

Security

for Claimants under the Liability
Compulsory
Policies
the
issued
under
Liability
Automobile
Insurance Act, so
called.

A recommendation was made to the Legislature at
its 1932 session that this act be amended to provide
for the more adequate protection of persons having
claims for damages for deaths or bodily injuries.
This recommendation was not favorably acted upon
by the General Court, but as the matter appears to
be one of vital importance, the aforesaid recommendation is respectfully resubmitted and renewed. That
recommendation read in part:
The compulsory automobile liability insurance act, so called, should
be amended to provide for the greater protection of persons having
claims against those insured or covered under the policies or bonds
required by that act in case the insurance or surety company issuing
or executing such policies or bonds ceases to transact business in the
Commonwealth or sustains an impairment of its assets.
Sections 61 and 62 of chapter 152 of the General Laws provide that
foreign insurance companies issuing workmen’s compensation policies
make a deposit in trust for the payment of claims under the workmen’s
compensation act if they cease to be authorized to transact business
in the Commonwealth, and provide that such companies file a bond
with a surety company as surety thereon to secure the making of such
deposit.

Sections 57 et seq. of said chapter 152 provide that the Commissioner
of Insurance may at any time require a domestic insurance company
issuing such policies to make a deposit with the State Treasurer for the
payment of such claims.
These provisions have proven very effective in protecting claimants
under the workmen’s compensation act.
The workmen’s compensation act is not compulsory, and if public
policy and the protection of claimants require the foregoing provisions
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for deposits, it would seem that since the automobile liability insurance
act is compulsory there is just as strong a reason for enacting similar
provisions to protect persons having claims against those required to
insure thereby. Such provisions appear to be highly expedient and
would greatly fortify the law by giving added assurance for the payment of claims that the compulsory law is designed to secure.
It is accordingly recommended that the Commissioner be authorized to require domestic insurance companies to make a deposit with
the State Treasurer to protect claimants under this law whenever he
deems it expedient, and that foreign companies be required to make
such a deposit upon ceasing to be authorized to transact business in
the Commonwealth, and that they file a surety company bond to
secure the making of such deposit.

There seems to have been no contention that the
legislation recommended is unsound or unnecessary,
but it was ostensibly opposed on the ground that other
States in which certain of our domestic companies are
transacting business would retaliate against them,
and under their laws require the same security to be
given by such companies therein. The validity of this
objection may at this time be doubted, since no other
State has a compulsory automobile liability insurance
act, and the proposal applies only to policies issued
under that act.
A similar objection may be leveled at sections 61
and 62 of said chapter 152, relative to workmen’s compensation insurance, but it may be safely affirmed that
legislation for a repeal of those sections based on the
fear of, or even the fact of, retaliation by other States
against any of the domestic companies would hardly
and rightly receive much support, even though the
workmen’s compensation act is not compulsory.
This recommendation applies to both stock and mutual companies, foreign and domestic. It is not aimed
at any particular class, and is submitted because it is
believed that the proper functioning of the act and the
attainment of its object
namely, to secure the payment of damages to persons injured or to the legal
representative of persons killed in motor vehicle accidents occurring on the highways
requires that every
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reasonable assurance be afforded that the insurers issuing
the policies or bonds under the act shall be able to pay
the claims for such damages.
This bill submitted with this recommendation is based
on House Bill No. 126 of 1932. The bill contains the
same provisions as House Bill No. 126 in reference to
domestic companies, and provides, in effect, that the
Commissioner of Insurance may require a domestic
company to make a deposit of cash or securities with
the State Treasurer to secure the payment of such
claims. This provision is similar to that contained
in chapter 152 relative to domestic companies transThe bill
acting workmen’s compensation business.
provides that the Commissioner may at any time require
any foreign company now admitted to the Commonwealth, or any such company hereafter admitted, upon
or after admission to file a bond with one or two surety
companies as surety or sureties thereon, conditioned
upon making a deposit to cover such claims with the
State Treasurer upon its ceasing, for any reason, to
transact business in the Commonwealth.

11.

Change of

Name

of

Domestic Mutual Insurance

Companies

The provision for changing the name of a domestic
mutual insurance company is contained in section 10
of chapter 155 of the General Laws, which requires
for such a change a vote of two-thirds of the persons,
that is, the policyholders, legally qualified to vote at
its meetings.
Section 50 of said chapter 175 provides that a domestic mutual insurance company may amend its charter
in other respects by a two-thirds vote of its members
present and voting at a meeting duly called therefor.
The practical operation of this requirement indicates
that it is unduly restrictive, and that in the case .of a
mutual company having a large number of policyholders
it is practically impossible to procure a vote of twothirds of all its policyholders.
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There seems to be no reason of public policy why a
mutual insurance company should not be allowed to
change its name in the same way in which it may alter
its charter in other very important matters under said
section 50, that is, by a vote of two-thirds of its members
present and voting.
It is therefore recommended that section 10 of said
chapter 155 be accordingly amended.

111. Execution
pulsory

Certificates under the ComAutomobile Liability Insurance
of

Act.
Section 348 of chapter 90 of the General Laws regulates the certificates of insurance filed with the Registrar
of Motor Vehicles in connection with this' act. It provides that the certificate shall be executed by a duly
authorized officer or agent of the company. This provision does not apply to any officer of the company,
but only one duly authorized, nor does it require that
the agent be a person who is licensed as an “insurance
agent” of the company under General Laws, chapter
175, section 163.

Cases have arisen under said section 348 involving
the issue of such a certificate by a person alleged not to
have been authorized so to do, and it has been difficult
to prove what was the apparent fact,
that he was
not so authorized.
A motor vehicle liability policy or bond under the
act must be issued by a person duly licensed under said
section 163 as an insurance agent of the company. A
like requirement should apply in the case of the certificate in order definitely to fix the responsibility in
the case of an authorized issue thereof.
One case, at least, has arisen in which a company,
after receiving notice from the Registrar of Motor
Vehicles that a person had executed certificates in its
name, continued to accept such certificates, and then
when a claim subsequently arose repudiated the certificate. In order to obviate any such case the law
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should provide that the company shall be bound by
any certificate executed in its name by any of its officers
or by a person licensed as its insurance agent under
said section 163 and authorized to solicit applications
for, or issue or negotiate, motor vehicle liability policies.
This amendment should be adopted to avoid any
question whether a licensed agent was in fact authorized
to execute the certificate, since said section 163 provides that a company is bound by the acts of a person
licensed thereunder as its acknowledged agent within the
scope of his apparent authority.
If this proposal is thought too rigorous, then it is
suggested that the accompanying bill be amended to
provide that a company may, by a written notice filed
with either the Commissioner of Insurance or Registrar, declare that any officer or insurance agent named
therein is not authorized to execute such certificates.
It is more or less of a common practice for insurance
companies or their general agents to furnish agents of
the company with rubber stamps designed to impress
the company’s name on the certificate. These stamps
are commonly used by a clerk or employee in the office
of the agent, and in many cases the agent has no personal knowledge that a certificate has been written and
his name placed thereon by one of his clerks or emOne case arose in which a certificate was
ployees.
executed by a clerk in the name of a person to whom
a general agent of the company had issued a stamp,
without his personal knowledge of the fact. The company successfully contested its liability in court, because
the plaintiff could not prove by technical legal evidence
just what did occur when the clerk filled out the certificate and signed her employer’s name thereto. The
company'' later paid the claim, however, but such a
situation should not occur in so far as it is possible to
prevent it.
The law should be further amended to provide that
the company should be bound by any certificate executed by one of its officers or persons licensed under
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said section 163, as above recommended, whether exeor agent or by his clerk

cuted personally by that officer
or employee.

It is evident that the certificate filed with the Registrar should ordinarily, unless forged, be incontestable,
and that the statute should be so drawn practically to
effectuate that result as far as is reasonable and proper.
I accordingly recommend that these amendments be
incorporated in said section 348.

IV.

Amortization

of

Companies

Securities held by Insurance
Other than Life.

Section 11 of chaper 175 of the General Laws provides that the Commissioner may amortize the value
of all bonds or other evidences of indebtedness having
a fixed term and rate of interest owned by life insurance companies, as set forth in said section 11. There
is no reason why this provision should, not be extended
to all other companies. This change has been made,
or will be proposed, in other States.

V.

Advertising
licensed

in the
Foreign

Commonwealth by UnInsurance Companies or

Associations.

A recommendation was made to the 1929 and 1930
sessions of the Legislature that a statute enacted to prohibit the publication within the Commonwealth of advertisements of unlicensed foreign insurance companies
or associations.
The latter recommendation, accompanying House Bill No. 34 of 1930, read, in part, as

follows:

tion 151 of

r

175 of the General Laws
and fraternal benefit societies shall be licensed
by the Commissioner of Insurance. Section 160 of said
and section 49 of said chapter 176 further provide that no person shall
act or aid in any manner in negotiating ir
insurance

chapter

companies

}mpany

There is, however, no prohibition against the pul
tisements in this Commonwealth on behalf of an

1 f
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company or society. Certain unlic msed companies have been advertising in newspapers printed in this Commonwealth and broadcasting
advertisements over radio station
icated in the Commonwealth
These practices should be definite prohibited by law. The purpose
of such advertising is no other tha to induce our citizens to procure
insurance from such companies wh lich pay no taxes here, are not subject to our supervision, cannot be sued in this State, and are engaged
in unfair competition with duly lici ;ensed companies. In fact, some of
these companies are absolutely
nreliable and could not qualify
a license under

our law
t commerce, and the Commonwealth undoubtedly
Insuran
inting or publication of advertisi
has the power to proscrit
mpanies under the prin
ments therein on behalf
lared in Com. v. Nutting, 175 Mass. 154; affirmed 183 U. S. 5E

These recommendations were not adopted, and in
view of the extent of the practice above described, I
feel that the matter should again be referred to the
Legislature with an urgent recommendation that some
legislation be enacted immediately to protect the public, so far as it can be protected, against the operations
of unlicensed companies, many of which are, as above
stated, absolutely unreliable and ineligible for a license
under our statutes. Some of these concerns are or operate as assessment companies, and as such are barred,
and wisely, under our statutes.
There are a number of these concerns formed under
the laws of some of the western States, including a group
incorporated under the laws of Indiana as “benevolent
corporations.” According to the insurance commissioner of that State, they have no legal authority under
their charters to make contracts of insurance of any
kind.

A proceeding was brought in the circuit court of Marion
County, Indiana, to annul the charter of one of these
concerns, called the National Colored Aid Society, for
transacting an insurance business illegally. The court
in an elaborate opinion gave judgment against the
defendant. The court made these trenchant statements in its decision:

“The relator above as prosecuting attorney for the 19th judicial
district of Indiana brings this action as an information against the
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defendant and asks that the franchise of the latter be forfeited, the

corporation dissolved and its officers and agents enjoined from soliciting, selling and issuing certain contracts alleged to be contracts of
insurance made in violation of the insurance laws of the State of
Indiana. The issues have been formed through an answer in general
denial by the defendant corporation.
Under such issues the parties have stipulated in writing the facts,
which in substance are as follows. That defendant was incorporated
August 8, 1930 under an act of the Indiana Legislature for the incorporation of societies not for pecuniary profit, approved March 6, 1889,

shown in Acts 1889, p. 141. That its articles of association as filed
in the office of the Secretary of State of Indiana and later filed in the
office of the Recorder of Marion G innty thereof, disclose the objects
for which it was formed to be
‘To unite reputable men and w imen of the Negro race who are
wage earners, not for pecuniary pr ifit but for the purpose of giving
aid to widows, widowers, creditors and those dependent on its deceased members (nothing in the above shall be construed as to include
caring for dependent children) and to aid its members who become
totally disabled, all such aid to be by voluntary contributions and not
by fixed dues or assessments’.”
as

“The facts in this case are stipulated and are not in dispute. It
therefore becomes a matter of law for the court to determine whether
under the facts, the defendant company is a corporation organized and
functioning not for profit, such as a club, lodge, social or athletic society, as contemplated under the non-profit incorporating act (Burns)
See. 5485 supra, or whether it is in practical effect a mutual life and
accident insurance company as described in (Burns) Sec. 8989 supra.”
“Whether a contract or practice carried on under its provisions
constitute the business of insurance is determined, not merely from
some isolated terminology of a certificate of membership but rather
from its contents as a whole and the conduct of the parties as a practical interpretation of that contract.”

Undoubtedly, the legislature intended to maintain a strict line of
demarcation between ‘societies, associations and clubs, not for
pecuniary profit’, and corporatidns ‘engaged in the business of life
insurance upon the assessment plan’. It has however, given a fair
indication of the character of insuring organizations it regards as being
within the former scope by a specific designation of those whom it has
especially excluded, namely:
religious, fraternal and secret societi
labor and soldiers organizations, bodies having ritualistic ceremonk
which are subordinate to a supreme head and organizations engaged
solely in benevolent works.
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There can be no valid contention that the defendant company is
included in any of the above exceptions, unless it be under the general
designation of an organization ‘enf aged solely in benevolent works’,
and the determining factor in that would be the legislative meaning
of the word ‘benevolent’.
‘ having a disThe dictionaries generally define
mevolent’as
position to do good’; ‘love for
kind’; ‘kind’; ‘charitable
munificent’; benign ’; ‘ philanthi opic’. But can it be fairly said
that under the facts in this case, the defendant with its admitted
activities and the provisions of its
■rtificate can be brought within
any of these meanings, any differently than any other insurance company predicated upon the assessment plan?
And can it be said that any person or institution is dispensing
benevolence, who, for such so-called benevolent acts, is being compensated for them? The recipient of this benevolence pays a membership fee of five dollars, a registration fee of one dollar, and all other
amounts required to be paid under the terms of the certificate, which
may be more or less according to the numerical membership. No less
can be said of any other assessment company recognized and operating
as such under the insurance laws of the state.”
‘

‘

"“The facts as stipulated clearly show that by the activities of defendant company, either a complete abandonment of the original objects of the societ}' has been had, or a scope of endeavor and accomplishment entirely exceeding that of the generally understood purposes
of the organization has been carried on. In either event the defendant is chargeable with acts undeniably ultra vires.
I cannot help but conclude that had an accurate recital of the real
purposes and objects of the company as shown by the evidence been
stated in its petition for a charter, namely, the operation of a life and
accident insurance business, the franchise or incorporation certificate
would never have been issued except as coming under the regulatory
statutes creating an insurance company. No reasonable intimation
can be garnered from a recital of these alleged ‘objects’, that defendant
company intended embarking upon a life insurance business and the
state is more or less justified in asserting that at least a phase of deceit
was practised in procuring the articles of incorporation. It surely
cannot be said that uniting a class of people and giving them aid
through voluntary contributions, is the equivalent or even an approximation to a life and accident insurance business maintained through
assessments, failure to pay the same resulting in suspension and forfeiture of rights. If for no other reason than this, I feel that defendant
has violated its franchise rights.”

“I am of the opinion therefore that defendant Company and its
officers and agents should be permanently enjoined from selling its
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contracts and that its franchise be forfeited and the corporation
dissolved.”

One of these concerns known as the National Aid
Society seems to be more active than the others in issuing its certificates to residents of the Commonwealth
and publishing advertisements in the Commonwealth
soliciting persons to act as its agents or to accept its
This concern, according to the Departcontracts.
ment’s information, operates from Springfield, Illinois,
in an apparent endeavor to keep beyond the reach of
the Indiana authorities, and it apparently may operate
in Illinois as long as it does not issue its contracts in
that State to residents thereof. It files no financial
statement in Indiana, and no one apparently knows
whether it is solvent or not.
The case of this concern is typical. It is nothing more
or less than an assessment insurance company, as the
Indiana court ruled, and its benevolent character is purely
a pretence. This is the type of company against which
legislation is sought to curtail its operations in so far as
they consist of advertising in newspapers and magazines
printed in the Commonwealth. Papers or magazines
sent into the Commonwealth through the mails cannot
be reached, but those printed therein can be.
One objection to the bills previously hied was that they
prevented a newspaper from printing a legal notice, such
as relates to a corporation meeting or a foreclosure sale.
There is no intent to proscribe such a notice. The bill
herewith hied specifically applies only to advertisements
printed in Massachusetts soliciting persons to accept a
policy or certificate from an unlicensed company or to
act as its agent or solicitor in the Commonwealth.
This bill is, it is repeated, necessary to protect the
public, and should be enacted. The law now prohibits
under a heavy penalty any person from acting in this
Commonwealth as an agent of an unlicensed foreign
company. Persons printing advertisements for such a
company may not be within the sweep of this statute, but
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their act as effectively aids such a company in taking
money from uninformed persons as does the act of a person
who acts as a solicitor.
A bill to prohibit such advertisements is herewith filed,
but if that measure does not meet with approval I recommend as an alternative measure a bill to authorize the
Commissioner of Insurance, if he finds that an unlicensed
foreign company is advertising in the Commonwealth, to
publish a public notice stating the name and address of
the company, that it is not licensed in the Commonwealth,
that it cannot be sued in its courts if it contests a claim,
and any information relative to the company’s finances,
business policies, methods or management that he may
possess and deem advisable to disseminate to the public.
This measure would tend in some degree to inform the
public as to its relation to an unlicensed foreign company.

VI.

Provisions relative to the Guaranty Capital
of Certain Domestic Mutual Insurance Companies.

Four perfecting amendments should be made in sections
79 and 908 of chapter 175 of the General Laws relative
to the guaranty capital of certain domestic mutual insurance companies.

1. Section 79 provides that a mutual fire company may
establish a guaranty capital of not less than $25,000 nor
more than

$200,000. It further provides that such
guaranty capital may at any time be reduced or retired
upon a vote of the policyholders and with the written
assent of the Commissioner. There is no provision in
this section which permits an increase of the guaranty
capital in the case of such a company which has a guaranty capital of less than $200,000. Several of our domestic mutual companies have a guaranty capital of
$lOO,OOO, but are unable, it would appear, to increase
that amount to the maximum fixed by this section.
There is no reason why such companies should not be
enabled to increase their guaranty capital to the maximum
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cordingly amended.

2. This section does not specifically provide that a vote
of the policyholders is required for the establishment of
the guaranty capital. As above indicated, such a vote
is required for the retirement or reduction thereof. The
policyholders of a mutual company are analogous to the
stockholders in a stock insurance company. The provision of this section relative to the establishment of a
guaranty capital by a mutual fire “company” undoubtedly means that there must be a vote of the policyholders
authorizing its establishment. This point should be
clarified.
3. Section 908 of said chapter 175 provides that a
mutual company transacting a surety business must
establish and maintain a guaranty capital of not less than
$200,000. It fixes no maximum. It appears that such a
company may establish a guaranty capital of more than
$200,000, but that such a company which has established
a guaranty capital of any amount is not permitted to
increase it, there being no enabling provision therefor.
This section should be amended to fix a maximum amount
of the guaranty capital and to permit a company having
a guaranty capital of less than the maximum amount to
increase it, subject to the provisions of section 79, amended
as aforesaid, so far as applicable. A maximum of $500,000
is recommended.

4. The provision of section 79 relative to retirement of
a guaranty capital does not require that it be retired at its
par value, nor is the statute entirely clear that in case of
the liquidation of a company showing such a capital the

holders thereof shall not be entitled to share in its assets
beyond the amount of the par value of their shares and
any dividends declared and payable thereon. These
points should be settled.
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Retirement

of

Guaranty Capital of

Mutual

[Jan

Certain

Companies.

Section 79 of chapter 175 of the General Laws provides that a mutual fire company may be formed with,
or an existing company may raise a guaranty capital
of, not less than $25,000 nor more than $200,000, and
that said capital shall be retired when the net surplus
of the company accumulated under section 80 of said
chapter equals “two per cent of its insurance in force.”
This section, under section 93C, is made applicable to
all other classes of domestic mutual insurance companies other than life.
Section 77 of said chapter 175 provides that in the
case of mutual fire companies having a guaranty capital
one-half of the directors shall be chosen from the stockholders.

Section 90 of said chapter 175 provides that all provisions of law governing mutual fire companies shall
apply to all other classes of mutual companies, except
life companies, as far as applicable.
The purpose of a guaranty capital is to buttress the
company’s finances, especially during its formative
period. The statute unmistakably renders its retirement imperative at a certain time, except as provided
in section 908 of said chapter in the case of a mutual
surety company which must maintain a guaranty capital
as long as it transacts a surety business. This exception
was made because of the nature of that business.
In a report (Senate No. 286 of 1922) a special commission said the following about the nature of mutual
insurance and guaranty capital:
Guaranty capital is a device familiar to the mutual insurance law,
but the amount which can be issued has been restricted and provision
made for its compulsory retirement when the surplus of the company
reached a certain figure. In other words, it is not the contemplation
of the law that guaranty capital should become a major factor in the
finance or in the control of a mutual company, except, possibly, in
If the voting privilege is annexed, as is the case
its initial stage.
...
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with ordinary guaranty capital, it is
to see that a stock influence
might readily be established which would to all intents and purposes
control the company. This is to he avoided. The policyholders’ control is the true essence of mutuality, and an augmentation of the
present limits of guaranty capital is in our opinion unwise.

The soundness of these statements is not honestly
open to doubt, and since the law contemplates, as stated,
a compulsory retirement of a guaranty capital except
in one case, the point at which the retirement must
occur should be definitely established and not be obnoxious to circumvention by any device, or else any

provision for compulsory retirement that is defeasible
should be repealed.
The provision of said section, that the guaranty capital shall be dissolved when the net profits of the company under section 80 equal 2 per cent of its insurance
in force, appears now to be impracticable, and can be
rendered nugatory by the simple expedient of issuing
policies, not for a stated maximum amount reducible
by the amounts paid by the company in claims, but for
an indeterminate amount, such as a sum not exceeding
the value of the property, or for an apparent maximum
amount that is only apparent because the amount is
not reduced as aforesaid.
The present requirement was enacted when the main
business of mutual companies, other than life, was fire and
marine insurance. It was evidently drafted in particular reference to fire insurance policies which were then
and are now generally issued for a stated maximum
amount, and, in the absence of a provision therein to
the contrary, are reducible by the amounts paid in
losses thereunder.
Under the present law mutual companies other than
life may, in general, transact any kind of business permitted to stock companies. The policies that are issued
are in many cases unavoidably indeterminate in amount,
as is true, for instance, in the case of workmen’s compensation and liability insurance policies. A policy of
the latter class ordinarily insures the holder’s legal
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liability up to $5,000 on account of death or of injury
to one person, and up to $lO,OOO in respect to any accident resulting in the death or bodily injury of more than
one person, and covers as many accidents as occur
during its term. The maximum amount the company
may be required to pay under the policy cannot be
known when it is issued. That amount may not exceed
$5,000 or it

be $lOO,OOO.
One domestic mutual company formed to
may

transact

business under clause Third of section 47 of said chapter
175 has a guaranty capital of $lOO,OOO, created under
section 79. Its policies are largely fire, theft and collision policies covering motor vehicles, and provide
that any number of claims not exceeding in any one
case the face amount of the policy are covered. This
company contends that the provision of section 79
relative to the compulsory retirement of a guaranty
capital does not apply because it has no amount, i.e.,
fixed amount, of insurance in force.
A similar situation may exist in the case of a company
issuing liability policies as above described, and if the
contention is tenable, it is evident that the aforesaid
provision of section 79 is meaningless, and the holders
of the shares of the guaranty capital of a company issuing indeterminate policies may continuously exercise
what is described in the aforesaid report as a “stock
influence
which would to all intents and purposes
control the company.” Such a situation is clearly repugnant to our theory of mutual insurance, and, as the
aforesaid report declares, “is to be avoided.”
Section 93E of said chapter 175, enacted in 1930,
provides that the guaranty capital of a domestic mutual
life company shall be retired when its net cash assets,
exclusive of said capital, are twice the amount of said
capital. This is the latest legislative pronouncement on
the subject, and is a reaffirmation of the policy that the
guaranty capital must be retired when it has apparently
accomplished its purpose. This provision is proper and
reasonable, and should apply to the guaranty capital of
.

.

.
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other mutual companies, except surety companies, in
lieu of the present defeasible provision.
A bill providing that the guaranty capital of all domestic companies, not subject to section 93E and not
transacting a surety business, shall be retired when the
net cash assets, exclusive of said capital, equal twice the
amount of said capital, is accordingly filed herewith.
This bill provides that it shall apply to any existing
domestic mutual company having a guaranty capital
whose net cash assets are of the amount fixed thereby.

VIII.

Limitation of Surplus
Mutual Insurance

of

Certain Domestic

Companies.

Section 80 of chapter 175 of the General Laws provides
that a domestic mutual fire company may accumulate
“profits,” i.e., surplus funds, until the amount thereof
equals 4 per cent of its insurance in force.
All other mutual companies, except life, are, by section
90 of said chapter 175, made subject to all laws relating
to mutual fire companies as far as applicable.
The aforesaid limitation is analogous to the provision
in section 79 of said chapter 175, relative to the retirement
of guaranty capital, and, in general, all of the statements
set forth in the preceding recommendation apply to this
provision.

The surplus of a mutual company belongs to its policyholders, and while no unreasonably low limitation thereon
should be permitted, nevertheless it is to be remembered
that the policy of the Commonwealth has always been to
fix a limit, and that it should be one that is definite and
not defeasible, as is the present limit.
It now appears that different bases of surplus limitation should be made in respect to the companies that
may be generally styled fire, fire-marine, automobile and
fire-automobile companies, i.e those doing business under
clauses First, First and Eighth, First and Second or First,
Second and Eighth, under clauses First and Third, Third
and Eighth, or under clauses First, Third and Eighth, of
section 47 of said chapter 175, and those that may be
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generally called casualty companies, i.e., those doing
business under any one or more of the Fourth to Tenth,
inclusive, Twelfth and Thirteenth clauses, of that section.
No sound reason is perceived why the first group of
companies should not be required to issue all their policies,
except policies of liability insurance, for a stated maximum
amount, as in the case of the standard fire policy, and
why that amount should not be the basis of the application
of the limitation of section 80, whether or not said amount
is continuously in force irrespective of any claims paid
under the policies. These companies may not transact
any liability insurance except of the limited classes set
forth in said clauses Second and Eighth, and for this
reason this class of policies issued by such companies
could well be eliminated.
I therefore recommend that all companies of the fire,
fire-marine, automobile, fire-automobile classes be required to issue their policies for a stated maximum
amount, except their policies of liability insurance issued
under said clause Second or Eighth, and that section 80 be
amended to provide that the amount of insurance in force
for the purposes thereof shall be the aggregate amount of
the face value of all the policies of such companies,
wherever issued, whether or not the policies are reducible
by claims.
For the reasons stated in the preceding recommendation
in reference to section 79 of said chapter 175, an entirely
different basis must be prescribed for the limit of surplus
of mutual casualty companies.
This basis could be a certain percentage of the company’s reserve liability, as it is under section 141 of said
chapter 175 in the case of domestic life companies, but
this does not appear to be advisable. The reserve liability of a life company is calculated on an entirely different
basis from that upon which the reserve liability of a
casualty company is computed. If its surplus varied
with its reserves it might be induced to charge too high
reserves against its assets.
It presently seems that the best practicable basis for a
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surplus limit of casualty companies is a certain percentage
of the company’s premium income, or a certain percentage
of its admitted assets, whichever is the higher, with authority in the. Commissioner to permit a company to hold
a larger amount for such period as he may deem proper.
A similar provision for such permission exists in the case
of domestic life companies under said section 141.
I recommend that the limit in respect to the premium
income be 50 per cent of the company’s average gross
premium income less all premiums on policies written but
canceled or not taken for the next preceding five years
as shown in its annual statements filed under section 25
of said chapter 175, or 35 per cent of the company’s
average admitted assets as shown in its said annual statements for the next preceding five years.
It may be argued that the law does not intend that
there be a limit on the surplus of a mutual casualty company. This seems untenable. As late as 1925 (St. 1927,
c. 267, § 5), the Legislature increased the amount of
surplus
whatever that amount is or may be
that a
domestic multiple line mutual casualty company doing
business under clause (e) of section 54 of said chapter 175
may accumulate and hold. This act refers to the limit
fixed by section 80, and plainly shows an intent to fix a
limit.
The bill herewith filed to effect the necessary amendments in the law to carry out these proposals provides
that it does not require any existing domestic mutual
company to reduce its surplus below the amount it now
has, unless such amount exceeds the present legal limit.

IX.

Voting Rights

Holders of Annuity or Pure
Endowment Contracts issued by Domestic
Mutual Life Insurance Companies.
of

Section 94 of chapter 175 of the General Laws provides that a person insured by a d >mestic mutual life
insurance company is a member of the company and
entitled to one vote and one additional vote for each
15,000 insurance in addition to the first $5,000 he carries.
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This statute was originally enacted in 1870, when
annuity and pure endowment contracts were not as
common as they now are.
An annuity or pure endowment contract is not a
contract of insurance as defined in General Laws, chapter 175, section 2 (Curtis v. New York Life Insurance
Co., 217 Mass. 47), but a life company may issue such
contracts under General Laws, chapter 175, section
119, and a company issuing them is, with certain exceptions, a life company under General Laws, chapter
175, section 118. (Mutual Benefit Life Insurance Company v. Commonwealth, 227 Mass. 63.)
It was held in the Curtis case, supra, that statutory
provisions pertaining specifically to life or endowment
insurance policies then in force did not apply to annuity
or pure endowment contracts, but since that decision
several sections of said chapter 175 were amended to
include or apply to such contracts.
In view of this decision it seems apparent that section 94, referring as it does to life insurance, does not
confer a right to vote on the holders of such contracts.
There is no reason whatever why the holder of such
a contract should not be a member of the company
and endowed with a legal right to participate in the
conduct of its affairs. One domestic mutual life insurance company had about 19,000 annuity and pure endowment contracts in force on December 31, 1931, and
the persons who hold them should evidently be entitled
to vote.

A limitation of twenty votes is now in the statute,
and under the bill I recommend and submit herewith,
embodying the foregoing amendment to section 94,
that limitation will apply to any person holding both
life insurance policies and annuity or pure endowment
contracts.
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Policies issued prior to St. 1928,
176, Payable to Revocable Bene-

of

ficiaries.

St. 1928, chapter 176, amended General Laws, chapter
175, sections 125, 126, to provide that proceeds of policies
of life or endowment insurance payable to a third person
as beneficiary, whether or not revocably designated,
should be exempt from the claims of creditors of the
person insured. This act changed the rule that the
proceeds of such policies payable to a revocably designated beneficiary could be reached in bankruptcy in
the absence of a State statute.
This act, however, does not expressly provide that
it applies to policies issued prior to its effective date,
although it does provide that it does not apply to any
claim arising out of an obligation created prior to said
date. This provision was inserted in deference to the
rule of constitutional law laid down in Bank of Minden
v. Clement, 256 LT S. 126.
There is room for a difference of opinion on the question whether this act applies to policies issued prior to
its effective date. Statutes, especially those dealing
with substantive rights, ordinarily are prospective in
their operation, but it may well be argued that to construe this act to apply to antecedent policies would
best carry out its remedial purpose.
There appears to be no constitutional objection to
rendering the act retroactive, as long as the rights of
creditors existing at its effective date were properly
protected, and to do so would, in my judgment, more
effectively execute its object, since the cash value of
policies issued after that date is now relatively small
as compared with the value of policies issued many
years prior thereto.
I accordingly recommend that St. 1928, chapter 176,
be amended, to render it applicable to antecedent
.

policies.
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These policies, issued under the compulsory automobile
liability insurance act, provide, as required by section
113 A of chapter 175 of the General Laws, that they may
be canceled by the insurance company upon its giving
fifteen days’ written notice to the insured and to the
Registrar of Motor Vehicles.
Section 113 D of chapter 175 of the General Laws provides that any person insured under such a policy who
is aggrieved by a cancellation thereof by the company
may within ten days after “receiving” the written notice
of cancellation file a complaint and have the propriety of
the cancellation determined by the board of appeal on
motor vehicle liability policies and bonds. The law provides that the filing of a complaint supersedes the notice
of cancellation pending a final decision on the complaint.
Notice, in the absence of a provision to the contrary,
is not given until it is received by or its contents conveyed to the person to whom it runs. (McCord v.
Masonic Casualty Co., 201 Mass. 473; Sweeney v. Morey
& Co., Inc., Adv. Sheets (1932), 1345,
1348.)
Cases have arisen in which a company sends notice of
cancellation by registered mail, postage prepaid, addressed to the insured at the address stated in his policy,
and the notice is returned by the post office department
as undeliverable. In not a few cases this is due to the
fact that the name or address, or both, given to the company is fictitious, or that the insured removed to a new
address without leaving any forwarding address.
The notice sent by the company in such cases to the
Registrar of Motor Vehicles uniformly reaches him or his
office in due course. He in due course revokes the registration of the motor vehicle covered by the policy unless,
as often does not happen in such cases, the registrant
files with him a certificate showing the issue of a policy
by another company, but in some cases he is unable to
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return of the plates for the same reason that the
notice of cancellation cannot be served.
An unregistered motor vehicle is a nuisance and a
trespasser on the highways, and the legal liability imposed on a person for damages arising out of the operation
thereof is absolute, but in the type of case described the
policy has apparently not been validly canceled, and it
insures the legal liability of the named insured and that
of any other person operating it with his consent, express
or implied, for any damages caused as aforesaid, although
the insurance company has done all that it can to terminate the policy.
The law never contemplated that an insurance company should be compelled to carry insurance on an unregistered motor vehicle in such a case, which was not
foreseen when the law was passed.
The law now provides that certain notices issued in
connection with matters pertaining to compulsory insurance shall be deemed sufficient if sent to the addressee
by registered, or in some cases, ordinary mail postage
prepaid. It is provided in respect to notices of revocation
issued by the Registrar under General Laws, chapter 90,
section 34H, and in respect to notices of hearings before
the board of appeal issued under General Laws, chapter
175, section 113D, that the mailing thereof by ordinary
secure a

mail is sufficient.

Many other forms of policies of insurance provide that
a notice of cancellation thereof shall be deemed sufficient

if sent by registered mail to the insured’s address stated
in the policy. Such a provision is valid, but in view of
the provision of General Laws, chapter 175, section 113D,
relative to the insured’s receiving notice, it is uncertain
whether such a provision in a compulsory policy is
effective.
Section 187 C of said chapter 175 provides that a notice
of cancellation of any cancellable policy may be served
in hand, left at the insured’s last known address, or sent
to said address by registered mail, postage prepaid.
This section seems to be directory, and does not provide
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that any such notice sent by mail as aforesaid shall be
deemed sufficient. It provides that an affidavit of an
agent sending such a notice that it has been so sent shall
be prima facie evidence that cancellation has been duly
effected. This provision negatives strongly any argument
that a notice so mailed is sufficient, and evidently the
prima facie evidence made by the affidavit is overcome
by the fact that the notice is returned undelivered by the
post office.
Section 113 A of said chapter 175 should be amended
to provide that a notice of cancellation of a motor vehicle
liability policy shall be deemed sufficient if sent by the
company, by registered mail, postage prepaid, addressed
to the insured at his residential or business address stated
in the policy, and that an affidavit of any agent of the
company authorized to send the notice, that it has been
as aforesaid, shall be prima facie evidence of that fact.
If this provision is adopted, then said section 113
should be amended to provide that if the insured under
such a policy which has been canceled by the service of
the notice by registered mail does not receive that notice
he may at any time, not later than ten days after he
received a notice from the Registrar of his intent to revoke under section 34H of chapter 90, or, if he did not
receive that notice, within ten days after the Registrar
has under said section 34H revoked the registration of
the motor vehicle described in the policy, file a complaint
with the Commissioner of Insurance as provided in said
section 113D, and have the cancellation reviewed as in
other cases. The amendment should provide, however,
that the filing of the complaint shall not reinstate the
policy and the registration, and that in such a case if the
board of appeal finds that the cancellation was not proper
and reasonable it shall, unless the policy, if reinstated,
would expire within five days from the date of the hearing,
make an order fixing the date upon which the policy shall
be reinstated, not earlier than the date upon which it is
filed in the office of the Commissioner, and that such
order shall without payment of any further fee to the
Registrar also simultaneously restore the registration.
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It should further provide that if the company appeals to
the Superior Court from an adverse finding of the board
in such a case the policy shall remain in full force, as in
other cases, pending the appeal.

XII. Termination of Motor Vehicle Liability
Policies by Revocation of Registration.
As stated in the preceding recommendation (XI) an
unregistered motor vehicle is a trespasser on the highways, and an insurance company should not be required
to insure the liability for the operation thereof, especially
in a case in which the registration has been revoked by
the Registrar of Motor Vehicles. Cases occur in which
the Registrar revokes a registration, otherwise than
upon an insurance cancellation, and no notice thereof
is given to the insurance company, whose policy continues to cover, unless the insured has sold the motor
vehicle.

The law hardly intended that result, any more than
it intended that the policy should continue to cover the
unlawful operation of a motor vehicle, after the expiration of the registration on December 31, on the registration plates of the preceding year.
The law should be amended to provide that the revocation of the registration of a motor vehicle described
in a motor vehicle liability policy shall, in all cases,
terminate the policy, and that, in the case of such a
termination, the insured shall be entitled to a short
rate return premium.
The law should also require that the Registrar notify
the insurance company issuing such a policy of any
revocation cf the registration thereof, except upon a
cancellation of the policy.
A bill to carry out this recommendation is herewith
presented.
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Certain Perfecting Amendments
cellation

Provision

Automobile

Liability

of

the

in the

Can-

Compulsory

Insurance Act.

The practical operation of this act has disclosed that
several amendments, which appear to be largely corrective and perfecting, should be made in provision numbered (2) of section 113 A of chapter 175 of the General
Laws, relative to the cancellation of policies issued under
the act.
(a) This clause provides that a motor vehicle liability policy or bond required by the act is canceled
by either party upon fifteen days’ notice to the other
party and to the Registrar of Motor Vehicles.
The notice required to be given to the other party
may probably be waived by that party as it is a private
notice, but that required to be given to the Registrar
is an official notice which apparently cannot validly be
waived.

Cases commonly occur in which an insured wishes
immediately to cancel his policy and surrenders his
registration plates to the Registrar, who thereupon
cancels the registration. This act is not sufficient, it
seems, to cancel the policy, as the requirement of General Laws, chapter 175, section 113A, that no cancellation “shall be valid” unless said notice is given to
the Registrar.
As elsewhere stated in these recommendations the
cancellation of the registration does not cancel the
policy which continues in force, at least while the person
named as insured therein is the owner of the motor
vehicle it covers.
There is no sound reason why the aforesaid notice
should not be dispensed with when the insured surrenders his plates to the Registrar for cancellation.
(b) This provision requires that said notice to the
Registrar need not be given if the intended effective
date of cancellation is the date of expiration of the period
of registration. This exemption has no practical use
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or application.
The policy expires on December 31,
and since a company in order to cancel must, as stated,
give fifteen days’ written notice to the insured, it must,
in order to cancel as late as December 30, serve notice
on the insured not later than December 15. As a
practical matter, therefore, companies seldom cancel
after that date. A cancellation to be effective concurrently with the expiration of the* policy is apparently
nugatory.
(c) This clause provides that if an insured, after receiving a notice of cancellation from a company, files
a new certificate with the Registrar prior to the effective date of the cancellation, the prior policy is terminated upon the filing of the certificate.
The purpose of this provision is to preclude double
insurance on the same risk or motor vehicle.
This provision should be extended to a case in which
an insured, after rendering such notice to the company,
files a new certificate as aforesaid.
(d) The act contemplates that a motor vehicle liability policy or bond is to be issued to the owner, who
under General Laws, chapter 90, must register the
motor vehicle it covers in his name. The question arises
whether a sale or transfer of the motor vehicle terminates
the policy. In view of what is said by the Supreme
Court in the case of Hobbs v. Cunningham, 273 Mass.
529, it seems clear that a transfer does avoid the policy.
It would appear, however, advisable definitely so to
provide by statute, and have that provision stated in
the policy for the insured’s information.
It may be doubted whether the insured in such a
case is entitled to a return premium, since the termination of a policy in such a manner is not technically a
“cancellation.” It is recommended that provision be
made for a short rate return premium in such a case.
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Certain Amendments

relative to the Law
ORDERS OF THE BOARD OF APPEAL
on Motor Vehicle Liability Policies and
Bonds under the Compulsory Automobile
GOVERNING

Liability

Insurance Act.

Several changes, in the nature of perfecting amendments, in section 113 D of chapter 175 of the General
Laws, relative to certain of the orders of said board of
appeal, seem to be desirable.
1. The filing of a cancellation complaint, as stated,
and an appeal to the Superior Court by the complainant
from an adverse finding on such a complaint, keeps a
policy in force pending a final decision in either case.
This section now provides that if a cancellation is
affirmed it shall be effective on a date fixed by the board
not less than fifteen nor more than twenty days from
the

filing

of its ordei

This minimum period of fifteen days seems, under
all the circumstances, too long.
It is recommended that this period be fixed in all
cases at ten days from the date of the filing of the board’s
order. This period is that allowed for an appeal to the
Superior Court from any decision of the board.
2. Said section 113 D provides, as stated, that the
filing of a cancellation complaint suspends the cancellation of a policy, “but not beyond its date of expiration in any case,” which date in all cases is December
31, when the registration expires. It also provides
that if a cancellation is sustained the board shall, “un

less the policy has expired,” fix the date of the cancella
tion, which shall be not less than fifteen nor more than
twenty days from the date its order is filed in the office
of the Commissioner, and that if the Superior Court on
the complainant’s appeal affirms a cancellation, its decree
hall likewise fix a date not earlier than five days from
the entry of the decree, unless the policy has expired or
will soon expire, on which the cancellation is effective.
Under the provision, in respect to the board’s order
an
insured files his complaint, for instance, on Decernif
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ber 15, and it is heard on the ordinarily earliest date,
an order affirming the
cancellation on December 20, it is nugatory, for it is
impossible for the board, in such a case, to do what the
law says it shall do, if the policy has not expired, namely,
fix a date of cancellation not less than fifteen nor more
than twenty days from the date of the filing of its order.
It is recommended that provision be made that in the
case of an order of the board affirming a cancellation of
a policy which will expire within or concurrently with the
minimum period of fifteen days above mentioned, or the
period of ten days above recommended, the board shall
fix a date prior to the date of expiration, or may dispense with an order fixing an effective date; and that
provision be made that, in the case of a decree of the
Superior Court affirming a cancellation of a policy which
will expire within or concurrently with the five-day
period above stated, the court may fix an earlier date or
dispense with the fixing of an effective date of cancellation.
3. A provision should be made that the clerks of the
courts shall transmit to the Commissioner of Insurance
an attested copy of the final decree rendered by the Superior Court on appeals from the decisions of the board.
A complainant may subsequently appear before the
board in another case, and the board should know whether
any previous decision affecting the complainant was affirmed or reversed. It is accordingly recommended that
section 113 D be so amended.

December 20, and the board files

XV.

Fire Policies

payable

to Mortgagei

Section 97 of chapter 175 of the General Laws governs
the payment of fire claims to mortgagees. This statute,
passed in 1878, prior to the law fixing a compulsory
standard fire policy, is not entirely clear in certain of its
phrasing. It provides that “if by an agreement with the
insured or by the terms” of a fire policy “taken out by a
mortgagor” the proceeds are payable to mortgagees, the
company shall pay “all mortgagees protected by such
policy.”

The reference to an

agreement

with the insured

seems
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to imply that although a mortgagee is not named as
payee in the policy, he is protected thereby.
The said standard fire policy, as set forth in section 99
of said chapter 175, provides: “If this policy shall be
.”
made payable to a mortgagee.
This provision
seems to imply that a mortgagee is not protected unless
he is named in the policy as a payee.
In Stearns v. Quincy Fire Insurance Co., 124 Mass. 61,
the court held that a mortgagee not named as a payee in
a fire policy insuring the mortgagor cannot maintain an
action at law thereon against the company.
It would thus appear that the words relative to an
agreement with the insured do not square with the
standard fire policy, and should be eliminated.
The provision in this section relative to a policy “taken
out by a mortgagor” should be clarified. Ordinarily a
fire policy payable to a mortgagee is taken out by the
mortgagor, but not infrequently such a policy, insuring
the mortgagor, and payable to the mortgagee, is taken
out by the mortgagee. This phrase really means “insuring the mortgagor,” and it is recommended that it be
.

.

so amended.

XVI.

Transaction
panies

after

op

Business

Revocation

by

of

Foreign

Com-

License.

General Laws, chapter 175, section 156A, enacted by
St. 1928, chapter 169, provides, in effect, that every
foreign company, other than a life company, whose
capital, funds, assets or surplus become deficient for any
reason, shall cease to transact business in the commonwealth. Life companies are excepted from this section
because section 23 governs them in the foregoing matter.
It also provides that every foreign company, other than
a life company, whose license has been revoked by the
Commissioner of Insurance shall cease, under a penalty,
issuing policies in the Commonwealth until its license is
restored. This prohibition should apply to all companies,
and it was through inadvertence that foreign life companies were excepted.

