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Executive Department, Boston, March 16, 1933.

Anticipating that the question of repeal of the Eight-
eenth Amendment would probably be submitted to the
people of the Nation during the current year, and in
order that Massachusetts might show her colors as a
Commonwealth devoted to law and order, sobriety and
temperance, as an example to States which might waver
upon the subject of repeal, I appointed a Commission of
distinguished citizens to study the question of liquor
regulation, draft suitable legislation and report their
findings to me. The report has been made and I now
submit it to you, together with a draft of the proposals,
for your consideration.

I confess to you that the tide of repeal is running
stronger and faster than anticipated. The immediate
enactment of legislation modifying the Volstead Act to
permit alcoholic malt beverages, requires our immediate
and speedy attention to the subject of proper regula-
tion. We would fail the people of Massachusetts if,
through delay, the benefits of that Federal legislation
were denied them when the Federal modification becomes
effective. That legislation precipitates the issue and
compels this message, and urges its speedy consideration.

Briefly, the plan proposed calls for the creation of an
unpaid commission with state-wide control of the liquor
traffic. It provides for the handling of imported alco-
holic beverages through a corporation under State regu-
lation privately financed. It provides that this corpora-
tion shall appoint its agents under license to deal in such
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beverages. It provides that malt beverages and wines
shall be sold for consumption on the premises by care-
fully regulated hotels, cafes and clubs. It provides that
no person can purchase intoxicating liquors having a
percentage of more than 20% alcoholic content, except
through the purchase of a permit and from authorized
licensees of the controlling corporation. It limits the
profit which such controlling corporation may make and
regulates the license fees according to the business of
the licensee.

With the general principles of this report, I am in
hearty accord. It must not be said in any doubtful
State upon this question, that the wet States by legisla-
tive enactment give credence to the argument that the
repeal of the Eighteenth Amendment means the return
of the saloon, the return of corrupt politics, a debauched
administration, or the increase of drunkenness. If we
should legislate in such a manner as to warrant such
criticism, the repeal of the Eighteenth Amendment
would be jeopardized. If wr e were to legislate in such a
manner, the repeal of the Eighteenth Amendment would
be jeopardized and the welfare of the people of Massa-
chusetts harmed.

I desire that Massachusetts should be first among the
States, not in ratification of the Amendment necessarily,
but in the constructive set-up of her liquor control laws,
in the character of her legislation, —■ so do you. I further
desire that with the privilege of indulging in the use of
alcoholic beverages under the modified Volstead Act, we
shall do so under the same control that we expect to make
permanent upon the repeal of the Eighteenth Amendment.

The report speaks for itself. It is a constructive and
conscientious effort to meet the objective sought. The
plan has been evolved as the result of extensive investiga-
tion, the presentation of numerous plans, and the contact
of forceful minds upon a problem which has troubled the
American people through all of their history. I sincerely
hope it may meet with your approval. lam not unaware
of the fact that individual opinions may differ with the
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conclusion of the Commission, or that arguments may be
advanced which are applicable to the exclusive conditions
of Massachusetts and the desires of her people, indicating
a contrary method of procedure. But I urge you in your
consideration of this question to have in mind the effect
of your action upon other jurisdictions and the ultimate
good of the people of the United States. This legislation
should be upon our statute books in time to permit the
executive branch of your government to set up the neces-
sary machinery and exercise the required control for the
manufacture and sale of malt beverages under the pro-
visions of the modified Volstead Act.

JOSEPH B. ELY.
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REPORT MADE TO HIS EXCELLENCY THE
GOVERNOR BY A SPECIAL COMMISSION
APPOINTED BY HIM.

Mabch 16, 1933.

Sir: —The Commission appointed by Your Excel-
lency to consider the problem with which the govern-
ment of the Commonwealth will be faced when the
Eighteenth Amendment to the Constitution of the
United States has been repealed, and to recommend for
its consideration statutory provisions for the conduct
and regulation of traffic in alcoholic beverages, beg to
submit for your consideration and, subject to your ap-
proval, for the consideration of the General Court, the
following report:

From the historical treatise accompanying this report
as Appendix B, prepared by Mr. Wendell D. Howie,
largely from original sources in the State Library, it is
apparent that the Commonwealth, during its three hun-
dred years of life, has tried many methods of dealing
with this traffic. Of its various experiments, twr o stand
out conspicuously: one, that of Prohibition, from 1852
to 1869, as the great failure; and that of the local option
license system, from about 1875 to 1920, as the nearest
approach to a success.

With the earlier example of the breakdown of State
Prohibition and the later example of the worse break-
down of Federal Prohibition, the Commission felt that
absolute prohibition of the traffic in alcoholic beverages
was no solution of the problem. This conclusion was
confirmed by an examination of the results of many

His Excellency, Joseph B. Ely, Governor of the Commonwealth.
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popular referendum votes of the people of the Common-
wealth in favor of some form of legalized opportunity
for the exercise of individual liberty in the purchase of
beverages containing more or less of alcohol. This con-
clusion was, to a minor degree, further strengthened by
the failure of any substantial advocacy of Prohibition at
the public hearings given by the Commission soon after
its appointment.

With negligible exceptions, and only for brief periods
and in no comprehensive way, the rather outstanding
exception in the earnest and sincere efforts of the Com-
monwealth to eliminate the more flagrant evils of this
traffic, while recognizing its necessity so long as the age-
old human appetite continued, was the failure effec-
tively to strip the business of its possibility of inordinate
profit to those engaged in it, or to divert that profit to
the Commonwealth for the benefit of all its people.

The principles which have influenced the Commission
in preparing the plan embodied in the accompanying
bill, submitted with this report as Appendix A, have
been:

First. The recognition that a large majority of our
fellow citizens desire to exercise their freedom of choice
as to whether they will use or abstain from alcoholic bev-
erages; that they believe that indulgence in such bever-
ages is a matter for their own individual consciences and
involves neither moral turpitude nor evidence of any
unsocial attitude; and that nevertheless an appreciable
number of people are unable to exercise the necessary
self-restraint to save themselves from the evils of over-
indulgence, especially if exposed to undue temptation.

Second. That there is a great difference between the
inherent harmfulness of different kinds of alcoholic bever-
ages, and that this difference should not only be recognized
in any statutory system, but should be utilized to lessen
the evils of the traffic by encouraging and facilitating the
sale and use of the less injurious kinds of beverages by
such reasonable restrictions on the sale of the more in-
jurious kinds as will not extend or even continue the
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deplorable illicit traffic in them which has developed to
such an alarming extent under Federal Prohibition. This
principle was well stated in a letter of December 13, 1818,
to a French friend by Thomas Jefferson, as follows;

No nation is drunken where wine is cheap; and none sober, where
the dearness of wine substitutes ardent spirits as the common bever-
age. It is, in truth, the only antidote to the bane of whiskey. Fix
but the duty at the rate of other merchandise, and we can drink wine
here as cheap as we do grog; and who will not prefer it? Its extended
use will carry health and comfort to a much enlarged circle. Every
one in easy circumstances (as the bulk of our citizens are) will prefer
it to the poison to which they are now driven by their government.

Third. That, because of the inherent evils to some
persons in the use of alcoholic beverages, this commodity
cannot be classed with the usual and everyday com-
modities of trade and commerce, but that some restric-
tions and much regulation are necessary to lessen the
evils of this particular commodity while admitting the
necessity of allowing some traffic in it. The accompany-
ing bill represents the belief of the Commission that a
wider application of the system of licenses and permits
than has ever been attempted hitherto in this Common-
wealth will produce this desirable result.

Fourth. That one of the greatest obstacles to the
success of even the best Massachusetts system of regula-
tion that of a licensed traffic between 1875 and 1920

was the possibility and the general belief that the
traffic afforded opportunities for great, if not inordinate,
profits to those engaged in it. No attempt was made to
curb these profits, but the so-called high license fees were
adopted to divert some of the profits to the public treas-
ury. The only effect of that attempt was to increase the
cost to the consumer and to lead, and oftentimes force,
the dealer to seek in many ways to stimulate the demand
for and indulgence in such beverages. The bill submitted
herewith attempts to confine the profits of those engaged
in the business only to a reasonable return for conducting
it, upon the same principle that the Commonwealth has
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successfully applied for many years to those conducting
its public utilities. This aim can be attained by regula-
tion of the retail prices; while the wholesale profits, except
for a moderate return on the capital invested, may, as the
policy of the Commonwealth from time to time shall
determine, be either eliminated entirely or diverted to
the treasury of the Commonwealth and the treasuries of
its cities and towns.

Fifth. That the futility of any law that does not meet
the reasonable requirements of the public for alcoholic
beverages has been repeatedly demonstrated, and that,
conversely, the necessity of an effective law should appeal
to the judgment of a very substantial majority of the
people if reasonable in its provisions, not unduly oppres-
sive, and adequate to supply the public with what it
wants.

The plan embodied in the accompanying bill is in gen-
eral based on the above considerations. The distinctions
between hard liquors on the one hand and wines and
malt beverages on the other, and the consequent differ-
ence in the mode of dealing in them, appears in the defini-
tions as well as in other provisions of the bill. There is
no attempt anywhere in the bill to prohibit the sale or
use of any form of beverages, but the method of sale
varies with the nature of the beverage, and it is sought to
prevent the use of intoxicating or hard liquors in public
places.

The main features of the plan are

1. Distinction between different varieties of alcoholic beverages;

2. Absolute control through a State Commission of the traffic in
alcoholic beverages;

3. A State controlled corporation, with private capital, to handle
all traffic in hard liquors and wholesale traffic in wines and imported
maltbeverages;

4. Sales of alcoholic beverage

5. A comprehensive system of licenses and permits
6. Provision for early sale of malt beverages in accordance with any

modification of the Volstead law.
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This distinction is made plain in the definitions con-
tained in the accompanying bill. Alcoholic beverages
are placed in three classes: first, intoxicating liquors,
which cover all hard liquors, of which whiskey is an out-
standing example, and ail wines containing over 20 per
cent of alcohol; second, wines containing less than 20
per cent of alcohol, of which champagnes, Burgundies,
and clarets are perhaps the best known vintages; third,
malt beverages, among which beer and ale are the most
familiar and popular examples.

In reading the accompanying bill the classification
made by the definitions in it must be kept in mind.
Under the old Massachusetts law all beverages contain-
ing any appreciable quantity of alcohol were indiscrimi-
nately called intoxicating liquors. In the bill submitted
herewith for your consideration, “intoxicating liquors”
means only what are in common parlance called hard
liquors. The term in the new bill corresponding to the
alcoholic liquors of the old law is “alcoholic beverages.”
These distinctions seem to your Commission of much
importance and lie at the foundation of many of the
provisions of the bill for regulating the traffic generally
in alcoholic beverages.

The bill provides for the appointment by the Gov-
ernor, with the advice and consent of the Council, of a
Commission, unpaid except for attendance fees at meet-
ings, of five members, of whom one must be a woman
and of whom not more than three shall be of the same
political party, appointed one every other year for
terms of ten years. The Commission’s chief executive
officer is an administrator, to be appointed by the Com-
mission with the approval of the Governor and Council,
for a term of five years and at a liberal salary. The

1. Distinction between Different Varieties of
Alcoholic Beverages.

2. Absolute Control through a State Commission
of the Traffic in Alcoholic Beverages.
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Commission will exercise full control over the Massa-
chusetts Alcoholic Beverages Corporation, the personnel
of its directors and stockholders, and the general conduct
of its business. The Commission will have authority to
fix wholesale and retail prices of alcoholic beverages, and
all licenses and permits required by the bill will be issued
only under its authority. It is given very broad powers
of control and supervision of the entire traffic in alcoholic
beverages.

Upon the proper functioning of this Commission will
depend largely the success of the plan of the bill. The
attainment of this result depends upon the non-political
character of its members and their spirit of public service.
Except at its inception, only one member will be ap-
pointed in one gubernatorial term. Ordinarily, there-
fore, only two members will be appointed by the same
Governor. It is believed that an unpaid Commission
will afford the appointing power greater opportunity to
secure the services of public spirited citizens to direct
the policy and to administer satisfactorily the difficult
task of controlling the traffic in alcoholic beverages.
This belief is based upon the long experience in this
Commonwealth in the administration by unpaid boards,
with a paid executive responsible to them, of the pri-
vately endowed colleges, the public schools, hospitals,
and many other public and quasi public undertakings.
Such a system has proved eminently successful in the
conduct of the University in Cambridge for three hun-
dred years, of the Massachusetts General Hospital for
over a century, and of the Boston Public Library for
almost as long a period, to cite a few of the many ex-
amples which might be given.

The Massachusetts Alcoholic Beverages Corporation
will be organized by the Commission with private capital
and with a monopoly in dealing in intoxicating liquors
and in the wholesale business of dealing in wines and in
malt beverages made outside of Massachusetts. All

3. The State Controlled Corporation.
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profits of the corporation beyond the limited dividends
provided in the bill and the gradual creation of a reserve
fund for the possible retirement of its capital stock, will
go to the State treasury. The Commonwealth will at all
times have an option to take over the entire stock, at
the amount paid in thereon by the stockholders, plus
any unpaid dividends at the stipulated rates. As stated
under section 2 above, the Commission will exercise very
complete control over the conduct by the corporation of
its business.

(a) Intoxicating Liquors. The corporation is given
an absolute monopoly of the wholesale sale of all intoxi-
cating liquors, and also of their retail sale through selling
agents appointed by it with the approval of the Com-
mission. This monopoly includes the wholesale sale
through such agents of all wines, and of all malt bever-
ages not manufactured within the Commonwealth. Only
grocers and druggists can be appointed selling agents.
They can sell only in original packages and no intoxicat-
ing liquors can be sold anywhere to be drunk on the
premises.

Individual Permits. Intoxicating liquors can be sold
only to persons holding an individual permit from the
Commission for the purchase thereof; but any reputable
and otherwise qualified resident over twenty-one years
of age, can obtain such an individual permit, the fee for
which is SI.OO a year. A permit is subject to suspension
or revocation in the Commission’s discretion if its holder
shall be convicted of drunkenness, driving a motor vehicle
while drunk, stealing a motor vehicle, or using such ve-
hicle in connection with the commission of any felony or
in the unlawful transportation or sale of alcoholic bever-
ages. Provision is also made for temporary permits for
persons not residents of the Commonwealth. Offices for
the issue of the permits are to be established in convenient
cities and towns within the Commonwealth.

These individual permits are nothing new in the regu-

4. Sales of Alcoholic Beverages.
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lation of traffic in alcoholic beverages. They are required
in Ontario, Canada, in Sweden, and in some other coun-
tries. In some instances they limit the quantity of
beverages ■which may be purchased by the holders, in
effect constituting a rationing allowance. Nothing of
this sort is contemplated in the accompanying bill. The
Commission recommends these permits, however, as a
means for the gradual accumulation of information as to
the quantity of intoxicating liquors as defined in the bill
required to supply the wants of the people of the Com-
monwealth. They will serve the further purpose of cre-
ating a check on the bootlegging industry which has
reached such great proportions since the adoption of
Federal prohibition. Purchases of extravagant quantities
of intoxicating liquors by any permittee would naturally
suggest that the motive might be for their resale rather
than for their use by the purchaser for himself, his family,
and his guests. It is essential to the success of the plan
of the Commission, as it is to that of any plan designed
to further the temperate as against the excessive use of
alcoholic beverages, that illicit vendors should be sup-
pressed. Otherwise inferior and adulterated, and even
poisonous, beverages may be foisted upon the public at
unreasonably high prices. When the law provides, as it
will if this plan is adopted, for an abundant supply of good
and pure beverages at reasonable prices, there can be no
legitimate demand for a supply through illicit dealers.
It is the belief of the Commission that all good citizens
will recognize the reasonableness of the requirement of
an individual permit at only a nominal fee as a means to
increased temperance, and to the elimination of the boot-
leg class which has done so much to demoralize the com-
munity during the last twelve years and to increase dis-
order and crime over the country. The facilities for
securing the permits are ample under the provisions of
the bill, and the requirement for them will constitute no
more of a hardship on the citizen than does the require-
ment for automobile owners’ and drivers’ licenses, the
requirement for hunting and fishing permits, and the
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like. Preservation of order and prevention of law viola-
tion are the underlying reasons for all such licenses or
permits. To the Commission they seem even more
essential in the case of the purchase of intoxicating liquors
than in the other cases cited.

It should be borne in mind that these individual per-
mits are not required for the purchase of wines or malt
beverages either in original packages or to be drunk on
the premises in hotels, restaurants, clubs, dining cars,
or passenger steamboats, with the single exception that
residents in no license towns desiring delivery in such
towns of wines and malt beverages must take out such
individual permits.

No sales of any alcoholic beverages are permitted to
be made by druggists except upon prescription of a
physician, unless such druggists are licensed as selling
agents or for the sale of malt beverages not to be drunk
on the premises. This applies as well to druggists in
licensed as in unlicensed territory. The reason for this
provision is simple and seems to the Commission suffi-
cient. A resident in any city or town, whether the sale
of alcoholic beverages is permitted therein or not, may
always, by taking out an individual permit, obtain any
kind of alcoholic beverages from any selling agent in the
Commonwealth. Consequently, it will be only in case
of emergency that necessity might arise for such a pur-
chase from a druggist, and this necessity is met by the
physician’s prescription provision of the bill.

(b) Sales of Wines and Malt Beverages not to be drunk
on the Premises. Any licensed selling agent (grocers
and druggists) may sell wines not to be drunk on the
premises to any person over eighteen years of age. The
proprietor of any grocery, delicatessen, or drug store,
licensed by the Commission so to do, may sell to any
person over eighteen years of age, malt beverages not to
be drunk on the premises. ■ No individual permit is re-
quired for the purchase of wines or malt beverages except
in the case of a resident in a city or town not permitting
their sale within its limits.
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(c) Sales of Wines and Malt Beverages to be drunk on
the Premises. Wines and malt beverages to be drunk
on the premises may be sold in any bona fide restaurant,
hotel, or club which conforms to the definitions thereof
contained in the act, to any person over eighteen years
of age. No individual permit is required for such pur-
chases. The bill contains no provision for the return or
existence of the old saloon, nor in the opinion of the
Commission is any such provision required. In the city
of Boston alone there are, at the present time, approxi-
mately twenty-five hundred restaurants and fifty hotels,
all duly licensed under the Common Victuallers and Inn-
holders Statute as properly equipped to provide, and
providing, food for their customers. The proprietors of
any of these restaurants and hotels complying with the
requirements of the bill as to their equipment, facilities
and employees may be licensed by the Commission to
sell wines and beer to be drunk on the premises. Under
the old saloon law, the number of licensed places in
Boston was approximately only nine hundred. As these
restaurants are scattered over the whole city and fur-
nish entertainment from the most luxurious to the sim-
plest type, it is believed that all classes in the population
can readily and easily find places suited to their tastes
and purses for obtaining wines and beer. Wines and
beer may also be sold in the same way upon dining cars
and upon passenger steamboats and at concerts given
by corporations not operated for profit.

Intoxicating liquors cannot be sold under any circum-
stances or in any places to be drunk on the premises, but
there is no restriction upon their use in private dwellings.

(d) Sales by Manufacturers of Alcoholic Beverages. —■
Citizens and residents of the Commonwealth, and corpo-
rations organized under its laws, may be licensed by the
Commissioner to manufacture any kind of alcoholic bev-
erages within the Commonwealth; but, except in the
case of malt beverages, their product can be sold only to
the Alcoholic Beverages Corporation. Manufacturers of
malt beverages, however, may sell them to restaurants,
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hotels, clubs, proprietors of grocery, delicatessen, and
drug stores, to railroads and owners or operators of
vessels, respectively holding valid licenses from the Com-
mission under the provisions of the bill, and they may
also sell them for export into other States, where their
sale is permitted, and into foreign countries. Such sales
must be in bottles filled and sealed only upon the manu-
facturer’s premises, with the exception that the malt
beverages may be sold in the wood to any licensee if in
the Commission’s judgment the nature and extent of
the licensee’s business justifies his sale of the malt bev-
erages on draft.

(e) Local Option. The principle of local option is
preserved in the bill. At each biennial State election
three questions are submitted to the voters of each city
and town. First, whether selling agents of intoxicating
liquors and wines shall be licensed therein. Second,
whether the sale of malt beverages not to be drunk on
the premises shall be licensed therein. Third, whether
the sale of wines and malt beverages to be drunk on the
premises shall be licensed therein.

(/) Holidays, Sundays, etc. As only wines and malt
beverages may be sold to be drunk on the premises, and
only in hotels, restaurants, and clubs, the Committee
did not deem it necessary or in conformity with the viewT S
of the people of the Commonwealth to prohibit such sales
on Sundays, holidays, or election days. Sales, however,
of intoxicating liquors, wines and malt beverages not to
be drunk on the premises are prohibited on such days.
The provision of the old law is also retained authorizing
mayors and selectmen to prohibit sales for periods not
exceeding three days in times of unusual public excite-
ment or other emergency. For the same reason it seemed
unnecessary to retain the old provision regarding sales
within certain distances of schools and churches. The
hours within which the sales may be made are left to
the determination, from time to time, of the Commission
as conditions may seem to warrant or require. mj
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In a general way, the plan contemplates such a system
of licenses that the Commission, and through it the people
of the Commonwealth represented by it, shall be in full
control of the manufacture, sale, and distribution of alco-
holic beverages. It is not the intention, and it is be-
lieved it will not be the effect of the bill, to interpose un-
reasonable or onerous obstacles to any reputable resident
obtaining any kind of alcoholic beverages. On the other
hand, however, it is the intention of the bill, and it is
hoped that its effect may be, to confine the traffic in
such beverages in the hands of responsible vendors and
in recognized open and valid channels, and to prevent
their sale by other persons or in illegitimate ways.

To accomplish this result, all grocers and druggists
appointed as selling agents for the corporation must be
licensed by the Commission. All manufacturers of alco-
holic beverages, all druggists, and all operators of gro-
cery, delicatessen, and drug stores selling malt bever-
ages not to be drunk on the premises, all restaurants,
hotels, clubs, railroads, and steamboats selling wines and
malt beverages to be drunk on the premises, must be
similarly licensed; and all railroads, express companies,
vehicles, and drivers thereof, employed in the transporta-
tion or delivery of alcoholic beverages, must likewise be
licensed by the Commission. The number of licenses of
any class is not specifically limited, but with respect to
the manufacture of alcoholic beverages there is an in-
dication to the Commission that when the aggregate
capacity of the plants of such licensees is sufficient to
meet the public demand for their product, no additional
manufacturers shall be licensed. No right is given to
any applicant for any of the classes of licenses mentioned
to demand a license or to retain or renew it against the
judgment of the Commission. No licenses for the sale
of alcoholic beverages can be granted to aliens, and in

5. A Comprehensive System of Licenses and
Permits.
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general the provisions of the bill seek to confine the
traffic in alcoholic beverages to citizens of good character
and reputation.

The bill provides that it shall take full effect upon the
repeal of the Eighteenth Amendment, but that in case
of the modification of the Volstead Act by the Congress,
as now seems probable, so much thereof as relates to the
appointment and powers of the Commission, the organ-
ization of the corporation, the repeal of the present pro-
visions of law relative to the sale of certain non-intoxicat-
ing liquors, and the provisions relative to the manufacture,
importation, sale, transportation, and licenses and per-
mits therefor, within this Commonwealth, of malt bev-
erages, shall take effect as soon after the passage of the
bill as the Federal government shall have made any
modification of the Volstead Act, so-called, relative to
malt beverages, with a provision that, until the repeal of
the Eighteenth Amendment, the definition of malt bev-
erages in the bill shall be 3.2 per cent by weight instead of
the 8 per cent by volume contained in the definition in
the bill. This provision, it is believed, will authorize the
sale of malt beverages, of the sort permitted in the pend-
ing bill before the Congress of the United States, in all
those cities and towns of the Commonwealth in which,
under the local option provisions of the bill, such sale
may be permitted.

Use and Distribution op Revenue.

The bill provides that the revenue realized from the
profits of the corporation and from licenses and permit
fees, after defraying the expense of administering the
law and of such education in the temperate use of alco-
holic beverages as may be authorized, shall be distributed
substantially as follows: One-half of the profits of the

6. Provision for Early Sale op Malt Beverages
in Accordance with Any Modification op the

Volstead Law.
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corporation shall be retained for the Commonwealth
and the other one-half shall be distributed among the
cities and towns of the Commonwealth in proportion to
their population. License and permit fees for the manu-
facture, sale and transportation of alcoholic beverages
are to be distributed among the several cities and towns
in which licenses for the sale of beverages are issued in
proportion to the amount of such fees received for the
sale of beverages in such cities and towns, respectively;
and the amount received for individual permits is to be
distributed among the cities and towns from whose resi-
dents such fees are received in proportion to the amount
of such fees received from the residents of those cities
and towns, respectively.

No attempt is made in this report to analyze or state in
detail all the provisions of the bill. Only what seemed
to the Commission to constitute its more important
features and general plan have been mentioned. It is
possible that many other features of the bill ought also
to have been mentioned, but lack of time in the face of a
somewhat unwonted rapidity of action of the Federal
Congress has not permitted this. The Commission,
therefore, urges that the entire bill be studied before a
final judgment is reached as to its adequacy to meet
reasonably the situation likely to arise with a repeal of
the Eighteenth Amendment.

It should not be forgotten that comparison should
be made between conditions which this bill, if enacted,
will create and the chaotic conditions under Federal
Prohibition, rather than with the conditions which might
exist if a wide open law should be enacted in this
Commonwealth or if no law at all should be enacted.
How far liberalization should go can best be determined
after trial. The repeal of State prohibition, for example,
in 1869 resulted in such excessive indulgence in alcoholic
beverages and consequent disorders as to necessitate a
temporary reversion again to prohibition. Such a result

Conclusion
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under present conditions would not only be deplorable in
itself and an impeachment of our ability to act wisely in
the premises, but, worse yet, might be disastrous to our
whole scheme of government should it inspire recourse
again to Federal Prohibition or even Federal supervision
of the handling by the Commonwealth itself and in its
own way of this difficult problem of traffic in alcoholic
beverages.

BENTLEY W. WARREN.
EDWARD T. KELLY.
THOMAS REED POWELL.
ELIZABETH M. LOVETT.
R. MINTURN SEDGWICK.
MIRIAM VAN WATERS.
JAMES T. MORIARTY.
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An Act to Promote and Safeguard Public Safety, Health
and Good Order in Connection with the Sale of Alco-
holic Beverages.

1 Whereas, Three centuries of experience in this com-
-2 monwealth have, in the judgment of the general
3 court, demonstrated that there has always existed
4 and still exists among its people a demand, which
5 cannot be successfully eliminated by federal or state
6 laws, for alcoholic beverages, and that the unregu-
-7 lated supply and intemperate use of such beverages
8 result in an increase in lawlessness and crime, im-
-9 pair the health of many inhabitants, and lead to

10 efforts on the part of many dealers to secure inordi-
-11 nate profits by stimulating, through advertisements
12 and otherwise, the use of such beverages, and by the
13 frequent and harmful adulteration of the beverages
14 themselves, and that such beverages should not, and
15 no longer can, be regarded as an ordinary commodity
16 of commerce, to be manufactured, transported or

17 sold within, imported or brought into, or exported
18 from, this commonwealth, like other and relatively
19 harmless products of manufacture and trade, and
20 that the control, regulation, supervision and pro-
-21 hibition of such manufacture, transportation, sale,
22 import and export of alcoholic beverages in the

Appendix A.

Cfte Commontocalti) of 9@assac|)usetts

In the Year One Thousand Nine Hundred and Thirty-Three.
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23 manner and to the extent hereinafter provided are
24 essential to the health, safety, and peace of the in-
-25 habitants of the several cities and towns, to the
26 preservation of order therein, to the lessening of
27 lawlessness, crime, and fatal and other accidents
28 upon the interstate and other public highways, rail-
-29 roads, airways, and shipping routes of the common-
-30 wealth, and to other legitimate objectives for the
31 exercise of the police power of the commonwealth
32 intended hereby to be attained.
33 Whereas, The deferred operation of this act would
34 in part defeat its purpose to enable the common-
-35 wealth to take immediate advantages of certain legis-
-36 lation by congress amending the laws enacted to en-
-37 force the eighteenth amendment to the constitution
38 of the United States, therefore this act is hereby
39 declared to be an emergency law, necessary for the
40 immediate preservation of the public health and
41 convenience.

Now, therefore, he it enacted by the Senate and House of
Representatives in General Court assembled, and by the
authority of the same, as follows

1 Section 1. Section three of chapter twenty-two
2 of the General Laws, as appearing in the Tercentenary
3 edition thereof, is hereby amended by striking out,
4 in the fifth line, the word “and”, and by adding at
5 the end thereof the words:

,
and the alcoholic

rages control commission, —so as to read as
7 follows: Section 3. The commissioner shall be
8 the executive and administrative head of the de-
-9 partment. There shall be in the department a di-

10 vision of state police under his own immediate
11 charge, a division of inspection under the charge of
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12 a director to be known as chief of inspections, a
13 division of fire prevention under the charge of a di-
-14 rector to be known as the state fire marshal, and the
15 alcoholic beverages control commission.

Section 2. Said chapter twenty-two is hereby
further amended by inserting after section twelve,
as so appearing, the following two new sections;

1
9

3
4 Section 12A. There shall be in the department

a commission to be known as the Alcoholic Bever-
ages Control Commission, which shall have general
supervision of the conduct of the business of manu-
facturing, importing, exporting, storing, transport-
ing and selling intoxicating liquors, wines, and
malt beverages, including the power to fix wholesale
and retail prices of all such commodities to be sold
within the commonwealth or to be imported or
brought into or exported from the commonwealth,
and to raise or lower such prices in whole or in part
from time to time and at any time, and to issue,
renew, cancel and revoke all such licenses and per-
mits as provided in chapter one hundred and thirty-
eight.

o

6
i

8

9
10
11
12
13
14
15
16
17
18 &

The commission shall consist of five unpaid mem-
bers who shall be originally appointed by the gov-

19
20

ernor, with the advice and consent of the council,
for two, four, six, eight and ten years, respectively,
one of whom shall be a woman and not more than
three of whom shall be members of the same political
party. Upon the expiration of the term of office of
a member, a successor shall be appointed in the
manner aforesaid for ten years. The governor shall,
with the advice and consent of the council, origi-
nally, and also upon making any subsequent appoint-

21
99

93

24
25

26
27
28
20
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30 merit to the commission, designate the chairman
of the commission, and may, with such consent,
remove any member thereof.

31
32

The commission shall present to the governor as
soon as may be after the end of each calendar year
a full report of its action and of the conduct and
condition of traffic in alcoholic beverages during
such year, together with recommendations of such
legislation as it deems necessary or desirable for
the better regulation and control of such traffic and
for the promotion of temperance in the use of such
beverages.

33
34
35
36
37
38
39
40
41

The members shall receive their necessary travel-
ing and other expenses while in the performance of
their official duties, and nominal fees of not more
than twenty nor less than ten dollars, as determined
by the governor and council, for each day’s attend-
ance at meetings.

42
43
44
45
46
47

Section 128. Subject to the approval of the
governor and council, the commission may appoint
an administrator for a term of five years at a salary
of not more than ten thousand dollars (payable from
the state treasury), a counsel and attorneys, a
secretary and such other officers, assistants, ex-
perts, agents, clerks and employees, and at such
compensation, as it deems from time to time neces-
sary or desirable in carrying out the provisions of
this act. The commission may at any time remove
the administrator whenever it votes that such re-
moval is desirable in the public interest. The
commission may also, subject to any applicable
provisions of law relative to the civil service, remove
any other officers, assistants, experts, agents, clerks
and employees as it deems from time to time neces-

48
49
50
51
52
53
54
55
56
5/

58
59
60
61
62
63
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64 sary or desirable in carrying out the provisions of
65 this act.

1 Section 3. The General Laws are hereby
amended by inserting in chapter one hundred and
thirty-eight the following new chapter, to be num-
bered one hundred and thirty-eight A and to be
entitled “Alcoholic Beverages.”

9

3
4
o

Alcoholic Beverages,

DEFINITIONS.

Section 1. In this act, unless the context other-
wise requires, the follow-ing words shall have the
following meanings:

6
I

8
9 “Commission”, the Alcoholic Beverages Control

Commission.10
“Corporation”, the Massachusetts Alcoholic Bev-

erages Corporation.
11
12

“Alcoholic beverages”, any liquid intended for
human consumption and containing one half of one
per centum or more of alcohol by volume.

13
14
15

“Intoxicating liquors”, rum, whiskey, gin, brandy,
all other distilled alcoholic liquids, and all alcoholic
beverages, whether distilled or however otherwise

16
17
18

prepared, containing twe
alcohol by volume and
sumption.

19 ity per centum or more of
intended for human con-20

21
I alcoholic beverages made
5, or vegetables (other than
and containing less than

“Wines”, all ferments
from fruits, flowers, herb
cider made from apples

9.9.

23
24

Chapter 138A.

twenty per centum of alcohol by volume and in-
tended for human consumption.

“Malt beverages”, ale, beer, porter, stout, and all

25
26
27
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other alcoholic beverages manufactured or produced
by the process of brewing or fermentation of malt,
wholly or in part, or from any substitute therefor
and containing not more than eight per centum of
alcohol by volume.

28
29
30
31
32

“Hotel”, a building owned or leased and operated
by a person holding a duly issued and valid license as
an innholder, provided, in the judgment of the com-
mission or its designated agents, with adequate and
sanitary kitchen and dining room equipment and
capacity, and employing such number and kinds of
servants and employees as the commission may by
regulation prescribe for preparing, cooking, and serv-
ing suitable food for its guests, including travelers
and strangers and its other patrons and customers,
and in addition meeting and complying with all the
requirements imposed upon innholders under chapter
one hundred and forty of the General Laws.

33
34
35
36
37
38

39
40
41
42
43
44
45

46 “Restaurant”, space, in a suitable building, ap-
proved by the commission, leased or rented or
owned by a person or corporation licensed as a
common victualer under the provisions of chapter
one hundred and forty of the General Laws, and
provided, in the judgment of the commission or
its designated agents, with adequate and sanitary
kitchen and dining room equipment and capacity
and employing such number and kinds of servants
and employees as the commission may by regula-
tion prescribe for preparing, cooking and serving
suitable food for strangers, travelers and other
patrons and customers and in addition meeting and
compljdng with all the requirements imposed upon
common victualers under chapter one hundred and
forty of the General Laws.

47
48

49

50
51
52
53
54
55

56
5/

58
59
60
61
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62 “Club”, a corporation organized under the pro-
63 visions of chapter one hundred and eighty of the
64 General Laws, owning, hiring, or leasing a buildin
65 or space in a building, of such extent and character
66 as in the judgment of the commission may be suit-
67 able and adequate for the reasonable and comfort-
68 able use and accommodation of its members and
69 provided with suitable and adequate kitchen and
70 dining room space and equipment, implements, and
71 facilities, and employing a sufficient number of
72 servants or employees for cooking, preparing and
73 serving food and meals for its members; provided,
74 that such club files with the commission annually
75 within ten days of February first in each year a
76 list of the names and residences of its members,

77 and similarly files within ten days of the election
78 of any additional member his name and address
79 and that its aggregate annual membership fees or
80 dues and other income, exclusive of any proceeds
81 of the sale of alcoholic beverages, are sufficient to
82 defray the annual rental of its leased or rented
83 premises, or, if such premises are owned by the club,
84 are sufficient to meet the taxes, insurance, repairs,
85 and the interest on any mortgage thereof; and pro-
86 vided, further, that its affairs and management are

87 conducted by a board of directors, executive com-

88 mittee, or similar body chosen by the members at
89 their annual meeting, and that no member or any

90 officer, agent, or employee of the club is paid, or

91 directly or indirectly receives in the form of salary
92 or other compensation, any profits from the dispo-
93 sition or sale of alcoholic beverages to the members
94 of the club or its guests introduced by members
95 beyond the amount of such salary as may be fixed
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and voted annually within two months of January
first in each year by the members or by its directors
or other governing body and as reported by the
club to the commission within three months of such
January first, and as shall in the judgment of the
commission be reasonable and proper compensation
for the services of such member, officer, agent, or
employee.

96
97
98
99

100
101
102
103

“Selling agent”, a person, firm, or corporation
appointed by the corporation, and engaged in good
faith in the business of a grocer or druggist in a
city or town which has voted to permit within its
territory the sale of alcoholic beverages, to sell, on
behalf of the corporation and upon such commis-
sion or other basis of compensation as shall be ap-
proved by the commission in each instance, intoxi-
cating liquors, wines, and imported malt beverages,
not to be drunk on the premises of sale, in sealed
bottles, containers, or other original packages; pro-
vided, that sales of intoxicating liquors shall be
made to such persons only as at the time of each
purchase shall present in person or by mail or other
manner prescribed by the commission his or her
personal permit for endorsement thereon of the
quantity, kind and price of the intoxicating liquor
purchased.

104
105
106
107
108
109
110
11l
112
113
114
115
116
117
118
119
120
121
122 “License”, “permit”, an authorization in such

form and containing such provisions as may be pre-
scribed from time to time by the commission and
subject to all the incidents and disabilities set forth
in section nineteen, issued by the commission or by
its administrator or other officer, agent or employee,
under delegated authority from the commission, to
any person, firm or corporation to manufacture, sell,

123
124
125
126
127
128
129
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130 transport, deliver, or purchase any alcoholic bever-
-131 ages of the kind, in the manner, and in the premises
132 described in such authorization.

133 Section 2. The commission, after its organization,
shall take steps, with the aid and advice of the
attorney general and of the commissioner of cor-
porations and taxation, to organize a corporation
to be known as the Massachusetts Alcoholic Bev-
erages Corporation. The commission or its nomi-
nees may act as the associates to form the corporation
and to receive and hold the charter until its entire
capital stock has been subscribed and such portion
thereof as the commission deems necessary has been
paid in. Whenever the articles of association of
the proposed corporation are approved by the at-
torney general and the commissioner of corporations
and taxation as in conformity with the purpose and
provisions in this act set forth, the state secretary
shall issue to the corporation a charter under the
great seal of the commonwealth.

134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149

The board of directors shall consist of nine per-
sons chosen annually from and by the stockholders,
but no person chosen as a director shall act as such
until his election shall have been approved by the

150
151
152
153
154 commission.

MASSACHUSETTS ALCOHOLIC BEVERAGES CORPORATION.

Section 3. The capital stock of the corporation
shall be fixed by the commission at not over five
million dollars, divided into shares of a par value
of one hundred dollars each, and may be increased
from time to time by such amounts as the commis-
sion shall in each instance approve. The original
capital stock as so fixed and any increases thereof

155
156
157
158
159
160
161
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162 shall be offered for public subscription at par. The
163 commission may reject any subscription by any per-
-164 son whom it believes to be interested in the manu-
-165 facture or sale ofany alcoholic beverages, or otherwise
166 not of advantage to the corporate purposes of the
167 corporation or to the policy and objects of this act.
168 It may also allot stock to subscribers for less amounts
169 than those subscribed, and may give preference in
170 the allotment of stock to small subscribers or to
171 subscribers whose membership will in its opinion
172 result in a widespread and general representation of
173 all sections of the commonwealth and all lines of
174 industry and vocation of its citizens. Stock shall be
175 transferable only to such transferees as the commis-
-176 sion shall approve.

177 Section 4- From the profits of the corporation,
178 the directors may from time to time declare divi-
-179 dends, not exceeding the rate of eight per centum
180 per annum until the completion of the reserve fund
181 hereinafter mentioned, and after the completion of
182 said reserve fund and while its integrity is unim-
-183 paired not exceeding the rate of five per centum
184 per annum, upon the capital stock of the corpora-
-185 tion actually paid in at the time of the declaration
186 of the dividend. Such dividends shall be cumula-
-187 tive to the extent that they may not be declared
188 and paid at the permitted rate in any year, and to
189 such extent may be paid from the profits of subse-
-190 quent years. The directors shall also from such
191 profits, so far as adequate therefor, reserve at the
192 end of each year such an amount approved by the
193 commission as shall not exceed ten per centum

PROFITS OF CORPORATION.
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194 upon the capital stock then actually paid in. This
reserve shall be known as the Massachusetts Alco-
holic Beverages Corporation Redemption Reserve
Fund, and the annual amount set up and approved
as aforesaid shall be forthwith paid over to the
state treasurer and by him held and invested in the
manner provided by law with respect to other
funds over which the commonwealth has exclusive
control, except that the same shall, whenever and
to the extent requested by the commission, be used
by the state treasurer in the purchase of shares of
the corporation’s capital stock at a price per share
not exceeding the amount actually paid in thereon
in cash and any cumulative and unpaid dividends
thereon at the permitted rates above provided.

195
196
197
198
199
200
201
202
203
204
205
206
207
208

Except in so far as used in such purchase of stock,
said fund and all receipts from investment thereof
shall be accumulated until it equals in the judgment
of the state treasurer at least the aggregate amount
paid in upon the outstanding capital stock of the
corporation. Thereafter no profits shall be set
aside for addition to the reserve fund and all the
income of the latter shall be retained by the com-
monwealth and applied as hereinafter provided with
respect to other receipts from the control of alco-
holic beverages; provided, however, that in case of
any increase in the amount of the paid in capital
stock of the corporation, the reserve fund and the
income thereof shall be further accumulated to
equal the amount of such increase. All profits of the
corporation, as determined by the commission in
excess of cumulative dividends at the rates herein-
before authorized upon its capital stock, and in ex-
cess of the amounts set aside for said redemption

209
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217
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219
220
221
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228 reserve fund, and in excess of such amounts as the
229 commission may authorize to be retained for work-
-230 ing capital of the corporation, shall be paid over by
231 the treasurer of the corporation to the treasurer of
232 the commonwealth to be applied as hereinafter pro-
-233 vided with respect to other receipts from the control
234 of alcoholic beverages.

235

commonwealth’s option on stock.

Section 5. The commonwealth shall at all times
have the option and power, which may be exercised
through the general court by appropriate legislation
approved by the governor, to purchase and acquire
all the capital stock of the corporation at the amount
per share actually paid in thereon together with the
difference, if any, between the amount of dividends
actually paid upon the shares of stock so acquired
and the amount of dividends at the respective rates
authorized in section four upon the amount of capital
so paid in from the dates of such payment to the
date of acquisition by the commonwealth. To make
such acquisition of all the outstanding stock of the
corporation, the principal of the Massachusetts Al-
coholic Beverages Corporation Redemption Reserve
Fund maybe used; and such principal shall be used for
no other purpose prior to the exercise of said option
except for such partial purchases of stock as author-
ized in section four or for reduction in the amount
of capital stock as authorized in the following sec-
tion. Stock purchased and acquired through the
exercise of said option thereon shall be transferred
into the name of the commonwealth to be held and
disposed of as the general court, with the approval
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259 of the governor, may by appropriate legislation
from time to time determine.260

261 Section 6. Whenever the commission shall be of
opinion, and so determine, that by reason of changes
in the constitution or laws of the United States or
of this commonwealth, or by reason of a reduction
not deemed by the commission to be merely tem-
porary in the volume of the corporation’s business,
the capital stock of the corporation is or is likely to
become in excess of the amount reasonably neces-
sary thereafter to conduct its business as authorized
in this act, the commission may from time to time
order a reduction in the amount of the corporation’s
capital stock, and a corresponding reduction in the
par value of its shares, by repayment to its stock-
holders from said reserve fund of a specified part of
the amount actually then paid in upon each share
of such capital stock, and the state treasurer shall,
upon such order of the commission when approved
by the governor and council, make such payments
from the principal of said reserve fund. It shall be
the duty of the state treasurer to maintain at all
times said reserve fund, after its completion, at an
amount in his judgment at least equal to the then
outstanding and paid in capital of the corporation
and, in case of impairment of such principal through
poor investments or otherwise, to restore the same

from the income of the fund or from profits received
from the corporation before using such income or

profits for other purposes.
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During the continuance of the corporation the
principal of said reserve fund shall not be used for
any purpose except for purchases of stock as pro-
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292 vided in section four, for reduction of capital as
provided in this section, and for the exercise of the
option to purchase all the outstanding capital stock
of the corporation as provided in section five. Upon
the termination of the existence of the corporation
by forfeiture of charter, voluntary liquidation, which
shall be valid only if approved by vote of the com-

mission, or in any other manner, said principal of
the reserve fund shall be applied, so far as sufficient
and needed therefor, to repay to the stockholders the
amount then actually paid in on their shares of
stock and any accumulated and unpaid dividends.
After such payment, any balance of the reserve fund
shall become a part of the general fund of the com-
monwealth.

293
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307 Section 7. For the purpose of preserving, pro-

moting, and providing for the public health, safety
and good order, the corporation is hereby given the
sole and exclusive power and right, subject to the
control and in accordance with the directions from
time to time given and the regulations from time to
time made and imposed by the commission respecting
the conduct of its business, to import into and to sell,
directly or through its selling agents, within the
commonwealth, in original packages, bottles or
other containers, intoxicating liquors, wines and
malt beverages, not to be drunk on the premises
where so sold; and similarly the sole and exclusive
right to buy for re-sale, and to sell, all intoxicating
liquors and wines made, or the process of making
which is completed, within the commonwealth,
whether from materials and ingredients produced
in or imported into the commonwealth, and in-
tended for sale to or use or consumption by any
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326 persons other than the makers thereof, or members
327 of their families living with them, or their guests,
328 respectively.
329 Section 8. The corporation shall, subject to such
330 regulations as the commission may from time to
331 time prescribe, import, from any other state of the
332 United States or from any foreign country, into the
333 commonwealth, any kinds and brands of intoxicating
334 liquors, wines and malt beverages, which it may not
335 be in the usual course of its business importing or
336 carrying in stock, as it shall be requested so to im-
-337 port by any selling agent, or, as respects malt bev-
-338 erages, by any person licensed to sell malt bever-
-339 ages in any manner, upon receipt, from the licensee
340 making such request, of a deposit of cash, a bond
341 with satisfactory sureties, or other security deemed
342 by the corporation sufficient to cover the cost of
343 such imported alcoholic beverages including trans-
-344 portation and overhead expense and United States
345 customs duty, if any, upon the intoxicating liquors,
346 wines or malt beverages included in such request.

347 Section 9. The commission shall have general
348 supervision and control of the conduct of the affairs
349 and business of the corporation, including purchases
350 and sales of alcoholic beverages, number of em-

-351 ployees, salaries, and other expenditures, shall at
352 all times have access to its records and books of
353 account, prescribe the method of keeping its ac-

-354 counts, and in addition shall have all the power

355 with respect to the corporation, so far as pertinent,
356 which may be exercised by the department of pub-
-357 lie utilities, the bank commissioner, and the insur-

CONTROL BY COMMISSION.
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358 ance commissioner, with respect to corporation
359 respectively subject to their jurisdiction.

360

INDIVIDUAL PERMITS FOR THE PURCHASE OF INTOXICATING
LIQUORS.

Sectian 10. The commission shall establish a
personal permits office in the city of Boston, and in
such other cities and towns as it may deem neces-
sary, or, instead of permanent offices in such other
cities and towns, may provide for periodic visits of
representatives of its personal permits office to such
cities and towns, or any of them, for the purpose of
issuing, in such forms as the commission may from
time to time prescribe, individual or personal per-
mits, valid for twelve months from their respective
dates of issue, or for such longer periods, multiples
of a year, as the commission may determine, for
the purchase of intoxicating liquors from selling
agents of the corporation. The fee for each permit
shall be one dollar for each year of the period dur-
ing which it is valid and shall be paid before the
permit is issued. Residents of the commonwealth
who have attained the age of twenty-one years, and
who certify that they have not been convicted of
the offence of drunkenness within one year prior
to the application for the permit, and are not at
the time of the application receiving financial or
other welfare or unemployment aid from any pub-
lic agency, or are not on parole or probation and
who furnish such other information as the commis-
sion may require, shall be entitled to receive, if the
certificates and information furnished by them re-
spectively are satisfactory to the commission, such
permits upon payment of the proper fees therefor.
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The commission may make such regulations as it
deems just and proper for the renewal of permits for
further terms, including the requirement of such
information as it deems necessary to determine the
fitness of the applicant to receive such renewal of
his permit. Every permit shall be subject to sus-
pension, revocation or cancellation in the absolute
discretion of the commission whenever the holder
thereof shall have been convicted of drunkenness,
or of driving while drunk a motor venicle upon any
public or private way, or of stealing any motor
vehicle, or of using any such vehicle in connection
with the commission of any felony, or in the un-
lawful transportation or sale of any alcoholic bev-
erages. The commission may, under such regula-
tions as it may adopt, provide for the issue of tem-
porary individual permits for the purchase of in-
toxicating liquors to persons not resident in the
commonwealth; and may authorize any licensed
innholder, conducting a hotel and holding a license
from the commission under section thirteen of this
act, to issue as agent of the commission such tempo-
rary individual permits to guests stopping in such
hotel or to other persons known to the innholder
to be non-residents and believed by him to be per-
sons of good reputation and character.
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415 Section 11. The corporation may appoint a sell-
-416 ing agent, subject to the approval thereof by the
417 commission, for the sale of intoxicating liquors in
418 sealed bottles, containers, or other original pack-
-419 ages, and not to be drunk on the premises, in any
420 city or town which has voted to permit within its

SALE OF INTOXICATING LIQUORS.
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421 territory the sale of alcoholic beverages, and in any
such city or town having a population of more
than five thousand people, may appoint such num-
ber of such selling agents, not more than one for
each five thousand of population therein, as it
deems necessary and as the commission shall from
time to time authorize, subject in every case to
the commission’s approval of the designated ap-
pointees. In the case of each appointment the cor-
poration may determine the terms and manner of
compensation of the selling agent, but such terms
and manner shall be subject to modification and
change in any way by the commission that it may
deem proper or desirable to limit the compensation
to a reasonable profit and to lessen or eliminate any
inducement to the selling agent to increase the
quantity of sales either in the aggregate or to any
individual purchaser. The selling agent shall not
sell intoxicating liquors to any person except on
presentation of the purchaser’s personal permit nor
without endorsing upon such permit the quantity,
kind, and price of his purchase and a duplicate
thereof upon the books or records of the selling
agent, and shall in addition comply with all regu-
lations, at the time in effect, made by the commis-
sion respecting such sales of intoxicating liquors.
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The corporation itself and any such selling agent
may also sell intoxicating liquors for export from
this commonwealth into any state where the sale
of such liquors is not by law prohibited, and into
any foreign country.

447
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451
452 The commission shall issue to each selling agent

when approved by it a license to sell intoxicating
liquors in accordance with the provisions hereof and
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455 in such form' as the commission may determine, and
406 upon delivery of such license, the selling agent shall
457 pay to the commission a license fee of one hundred
458 dollars for each shop or place of business desig-
-459 nated in the license, or such larger amount as un-
-460 der the circumstances of location, probable volume
461 of sales under this and the following section, or
462 actual volume of such sales in the previous year,
463 the commission shall deem just and proper.

464 Section 12. Any duly appointed and licensed
465 selling agent of the corporation authorized to sell
466 intoxicating liquors may also sell wines, as defined
467 in this act, in sealed bottles, containers, or other
468 original packages, not to be drunk on the premises,
469 but no such sales shall be made to persons under
470 eighteen years of age.

471 Section 13. Any duly licensed common victualer
472 owning or conducting a restaurant as defined in
473 this act in any city or town which has voted to
474 permit within its territory the sale of alcoholic
475 beverages, and any duly licensed innholder owning-
-476 and conducting a hotel as defined in this act in any
477 such city or town may be licensed by the commis-
-478 sion to sell, between such hours as the commission
479 may from time to time fix, either generally, or sep-
-480 arately for each licensee, to travelers, strangers, and
481 other patrons and customers not under eighteen
482 years of age, wines and malt beverages to be served
483 and drunk only in the dining room or dining rooms

SALE OF WINES NOT TO BE DRUNK ON THE PREMISES.

SALE OF WINES AND MALT BEVERAGES TO BE DRUNK ON

THE PREMISES.
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of a restaurant or hotel, and in such other public
rooms of a hotel as the commission may in the
case of each hotel licensee deem reasonable and
proper, and approve in writing. Such sales may
also be made by licensed innholders to registered
guests occupying private rooms in their hotels,
respectively.

484
485
486
487
488
489
490

Any club as defined in this act may, when licensed
by the commission, sell wines and malt beverages,
only to its own members, and also, subject to regu-
lations made by the commission, to guests of mem-
bers, in the same manner and subject to the same
restrictions as hereinbefore provided with respect
to licensed innholders.

491
492
493
494
495
496
497
498 The commission may determine in the first in-

stance, when originally issuing and upon each an-
nual renewal of licenses under this section, the
amount of the license fee, in no case less than fifty
dollars, to be paid by each licensee respectively.
Before issuing a license to any applicant therefor
under this section, or before a renewal of such
license, the commission shall cause an examination
to be made of the premises of the applicant to
determine that such premises comply in all respects
with the appropriate definition of section one and
that the applicant is a person of good character
and reputation and with a good record in the city
or town in which he seeks a license hereunder.
Whenever in the opinion of the commission any
applicant fails to establish to its satisfaction his
compliance with the above requirements, or any
other reasonable requirements which it may from
time to time make with respect to licenses under
this section or the conduct of his business by any

499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
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licensee hereunder, or fails to maintain such com-
pliance, it may refuse to issue or to renew or.
if already issued, may suspend, revoke, or cancel
any license to such applicant. In case of suspen-
sion, revocation, or cancellation of license, no abate-
ment or refund of any part of the fee paid therefor
shall be made.

518
519
520
521
522
523
524

Section 14. A railroad corporation operating any
line of railroad within the commonwealth may sell,
in any dining car or club car of a train after leaving
and before reaching the terminal stops of such train,
wines and malt beverages to be drunk in such cars,
if the commission sees fit to issue a license to such
railroad corporation, the license fee for which shall
be not less than twenty dollars for each car to which
it applies. The commission may also issue licenses
to sell wines and malt beverages to the owner or
operator of any passenger vessel operating out of
any port of the commonwealth, under such regu-
lations as the commission may prescribe as to the
portions of the vessel in which the same may be
sold to be drunk while the vessel is under way.
The annual license fee for each vessel shall be deter-
mined by the commission as it shall deem proper in
view of the size and capacity of the vessel, the
nature and frequency of its trips, and other features
of its business deemed by the commission to be
pertinent. No sale shall be made on any train
before starting or after arriving at a terminal sta-
tion or upon a passenger vessel while tied up in any
port of the commonwealth.

525
526
527
528
529
530
531
532
533
534
535
536
537
.538
539
540
541
542
543
544
545
546
547
548
549 Special licenses for the sale of wines and malt

beverages in a city or town which has voted to per-
mit within its territory the sale of alcoholic bever-

550
551



HOUSE —No. 1300. [Mar.40

552 ages may be issued by the commission to the
553 responsible manager of any course of concerts
554 conducted by a corporation organized under sec-
-555 tion two of chapter one hundred and eighty and
556 furnishing at such concerts light refreshments, at
557 tables only, in the hall or auditorium in which such
558 concerts are given; and to the responsible manager
559 of any banquet or public dinner given or served in
560 any building or dining room if the place where such
561 banquet or public dinner is given is not one in which
562 the sale of such alcoholic beverages is already li-
-563 censed to be made. The fees for such special licenses
564 shall be fixed from time to time by the commission,
565 and need not be uniform.

566 Section 15. The proprietor of any grocery, deli-
-567 catessen or drug store, in any city or town which
568 has voted to permit within its territory the sale of
569 alcoholic beverages, may sell, in bottles or other
570 containers approved by the commission, malt bev-
-571 erages, not to be drunk on the premises, upon being
572 licensed by the commission so to do, but no such
573 sales shall be made to persons under eighteen years
574 of age. The license fee shall be not less than
575 twenty dollars, nor more than two hundred dol-
-576 lars, for each shop or other place of business desig-
-577 nated in the license, the amount, in the case of
578 each such shop or place of business, being fixed
579 and subject to change from year to year by the
580 commission as it shall deem just and proper in
581 view of the location of the licensee’s place of busi-
-582 ness, his probable volume of sales, or of his actual

SALES OF MALT BEVERAGES NOT TO BE DRUNK ON THE

PREMISES.
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583 volume of sales in the previous year. The com-
-584 mission may prescribe the hours within which the
585 sale of such malt beverages may be made and, if
586 the hours so fixed extend in its judgment beyond
587 the usual closing time of establishments engaged
588 in the same general kind of business and in the
589 same city or town as the licensee, the commission
590 may prescribe that only sales of such malt bever-
-591 ages shall be made by the licensee during such
592 extended period of the day.

593 Section 16. Except as he may be licensed as a
594 selling agent or for the sale of malt beverages not
595 to be drunk on the premises, a druggist who is a
596 registered pharmacist or has in his employ a reg-
-597 istered pharmacist, and whether or not the sale of
598 alcoholic beverages is permitted in the city or town
599 in which his business is conducted, may, in the
600 discretion of the commission, be licensed to sell
601 alcoholic beverages only on the prescription of a
602 physician. Not more than one quart of any alco-
-603 holic beverage shall be sold or delivered by any
604 druggist upon a prescription. Every such pre-
-605 scription shall be retained by the druggist filling
606 the same and shall not be filled a second time. All
607 such prescriptions shall be retained for two years
608 and shall be available to the commission and its
609 agents for inspection.

610 Section 17. The commission may issue to indi-
-611 viduals, and to partnerships composed solely of
612 individuals who are both citizens and residents, and

SALES BY DRUGGISTS.

MANUFACTURE OF ALCOHOLIC BEVERAGES
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618 to corporations organized under the laws, of this
commonwealth, licenses to manufacture any one of
the three kinds of alcoholic beverages hereinbefore
defined in this act. The number of such licenses
for the manufacture of any specified kind of alco-
holic beverages shall be limited by the commission
so that the aggregate capacity, as determined by it,
of the licensees to manufacture the beverage therein
authorized shall not, in the opinion of the commis-
sion, exceed the aggregate quantity of such bever-
age required to supply the demand therefor in this
commonwealth, and the demand for export thereof
to other states to which export thereof and into
which the import thereof may lawfully be made,
and to foreign countries.

(il4
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(i 16
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619
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623
(524

625
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Manufacturers of intoxicating liquors and of
wines shall sell the same only to the corporation.
Manufacturers of malt beverages may sell the same
to common victualers, innholders, and clubs, to
proprietors of grocery, delicatessen, and drug stores,
to railroads and owners or operators of vessels, re-
spectively holding valid licenses from the com-
mission in accordance with the provisions of this
act, and may also sell such beverages for export
from this commonwealth into any state where the
sale of such liquors is not by law prohibited, and
into any foreign country. All alcoholic beverages
sold by any manufacturer thereof shall be sold and
delivered only in bottles filled and sealed by such
manufacturer upon his own premises, and in such
manner, and under such conditions, and with such
labels or other marks to identify the manufacturer,
as the commission shall from time to time prescribe
bv regulations: provided, however, that sales of
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malt beverages may be made in kegs, casks or bar-
rels to any common victualer, innholder or club,
licensed by the commission to sell such beverages
to be drunk on the premises, if the nature and
extent of the restaurant, hotel or club business of
such licensee is, in the judgment of the commission,
such as to justify the sale by such licensee of such
beverages by draft under such conditions as the
commission may from time to time by regulation
prescribe.

647
648
649
650
651
652
653
654
655
656

No sales shall be made by any manufacturer of
alcoholic beverages to any person other than the
corporation, except as herein authorized. Every
manufacturer of any alcoholic beverages shall keep
such records in such detail and affording such in-
formation as the commission may from time to time
prescribe, and shall file with the commission, when-
ever and as often as it may require, duplicates or
copies of such records, and the commission shall at
all times, through its designated officers or agents,
have access to all books, records and other docu-
ments of every licensed manufacturer relating to
the business which he is licensed hereunder to
conduct.
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671 Section 18. Any resident of the commonwealth
672 holding a valid personal permit under section ten
673 may transport, only for his own use and that of his
674 family and guests, any intoxicating liquors or wines,
675 the sale of which has been duly entered upon such
676 permit, and may, without such permit, but only for
677 such use, transport malt beverages. Selling agents
678 and licensees for the sale of malt beverages not to be

TRANSPORTATION.



[Mar.HOUSE —No. 1300.

drunk on the premises may transport and deliver to
purchasers, within the cities or towns in which they
are respectively licensed to make such sales and
cities and towns contiguous thereto, alcoholic bev-
erages, ordered from and sold by them, and manu-
facturers of malt beverages may transport anywhere
in the commonwealth such beverages ordered from
and sold by them, in vehicles owned by them and
operated and under the control of themselves or of
their employees, provided that the owner of every
such vehicle shall have obtained for such vehicle
from the commission a vehicle permit for the trans-
portation of the sort of alcoholic beverages which
he is authorized to sell, and provided further that
every such employee shall have obtained from the
commission a driver’s permit so to transport and
deliver for his licensed employer alcoholic beverages.
The fee for such vehicle and driver’s permits shall
be one dollar each, and the permits shall be valid for
one year from their respective dates unless canceled
or revoked by the commission. Every such em-
ployee when engaged in such transportation or de-
livery shall carry the vehicle permit for the vehicle
operated by him and also his own driver’s permit
and shall, upon demand of any constable, policeman,
member of the state police, or any uniformed em-
ployee of the commission or of the registry of motor
vehicles, produce such permits for inspection, and
failure to produce both permits shall constitute
prima facie evidence of unlawful transportation and
shall in the discretion of the commission be suf-
ficient cause for the revocation or cancellation of both
permits and of the employer’s license to sell alcoholic
beverages.
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Section ISA. Except as provided in the preced-
ing section, alcoholic beverages may be transported
within the commonwealth only by a railroad cor-
poration, or a person or corporation regularly or
lawfully conducting a general express business, and
in each case holding a transportation permit from
the commission valid for one year unless earlier
canceled or revoked. Other than railroad corpora-
tions, no person or corporation shall of right be
entitled to receive such a transportation permit,
but the same shall be issued by the commission to
such applicants only as the commission deems, upon
investigation of their character, record and repu-
tation, will conduct their transportation of alcoholic
beverages in accordance with the law and the regu-
lations from time to time prescribed by the com-
mission. The fee for each transportation permit
shall be five dollars.
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723
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730
731 All the provisions of the preceding sections re-

specting vehicle permits, drivers’ permits, and per-
mits for delivery of alcoholic beverages, shall apply
to vehicles and employees of all holders of trans-
portation permits, excepting railroad corporations,
and to all selling agents and licensees for the sale
of malt beverages not to be drunk on the premises,
making any shipments or deliveries of alcoholic
beverages through such holders of transportation
permits. No shipment of any intoxicating liquors
by a selling agent shall be made through any
holder, including railroad corporations, of a trans-
portation permit except for delivery to the holder
of an individual permit issued under section ten,
nor unless such proposed consignee shall have either
brought or sent by mail, or otherwise, to the selling
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747 agent his individual permit for endorsement thereon
748 of the purchase and sale of intoxicating liquors to
749 be shipped, and for such other record thereof by
750 the selling agent as may be required by law and by
751 regulations duly prescribed by the commission under
752 authority of this act. No shipment of any kind of
753 alcoholic beverages shall be made, by any licensee
754 for the sale thereof, for delivery in, or to any resi-
755 dent within, a city or town within which the sale
756 of alcoholic beverages has not been authorized in
757 accordance with this act, unless the proposed con-
758 signee and person seeking to purchase the same
759 regardless of the kind of alcoholic beverages to be
760 purchased and transported, shall have first obtained.
761 and either brought or sent to the licensee from whom
762 such shipment is desired, an individual permit under
763 section ten. The commission may by regulation
764 impose such other terms, conditions, restrictions
765 and requirements concerning the sale or delivery
766 of alcoholic beverages to residents of cities and
767 towns within which the sale of such beverages is
768 not permitted, and with respect to the shipment
769 into and delivery within such cities and towns of
770 any such beverages, as the commission may from
771 time to time deem necessary or desirable in the pub-
772 lie interest to prevent the unlawful sale of alcoholic
773 beverages therein.

LICU

Section 19. The terms “licenses’’ and “permits”
wherever employed as substantives in this act
except in section ten relative to personal permits

774
t /o

776

FOR THE TRANSPORTATION AND DELIVERY OF AL-
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777 are used in their technical sense of a license or
778 permit revokable at pleasure and without any as-
779 signment of reasons therefor by the licensor, the
780 commonwealth, acting through the same officers
781 or agents and under the same delegated authority,
782 as authorized the issue of such licenses. The pro-
783 visions for the issue of licenses and permits here-
784 under imply no intention to create rights generally
785 for persons to engage or continue in the transaction
786 of the business authorized by the licenses or per-
787 mits respectively, but are adopted with a view only
788 to meet the reasonable demand of the public for
789 pure alcoholic beverages and, to that end, to provide,
790 in the opinion of the commission, an adequate
791 number of places at which the public may obtain,
792 in the manner and for the kind of use indicated,
793 the different sorts of alcoholic beverages for the
794 sale of which provision is made.
795 Whenever such provision, in the opinion of the
796 commission, has been made by it in any city or
797 town, the commission shall be under no obligation
798 to issue any additional licenses or permits of any
799 kind to any person in such city or town for the
800 manufacture, sale, transportation or delivery of
801 alcoholic beverages and no applicant therein shall
802 have any right to demand that such a license or
803 permit, in addition to those already authorized by
804 the commission therein, shall be issued to him.
805 No such licensee or permittee shall have any vested
806 or monetary right in the continuance of his license
807 or permit. Whenever it appears by sale of premises
808 in connection with which a license has been issued
809 by probate or bankruptcy proceedings, or otherwise,
810 that such license has acquired any monetary value
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in excess of the license fee, the commission may
increase the amount of the license fee correspond-
ingly, notwithstanding any maximum limitation
herein upon fees for that class of licenses, or take
other action deemed by it appropriate to divest the
license of such monetary value or to make such value
inure to the benefit of the commonwealth instead
of the licensee or his estate or his assigns.

811
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Whenever it shall appear to the commission that
the nature of the business, or of the equipment and
service, of any hotel, restaurant, or club no longer
satisfies the definition thereof contained in this act,
or that the same has become primarily and chiefly
a place for the sale and consumption of alcoholic
beverages, and that it is without genuine and sub-
stantial patronage for its supposed principal purpose
of providing food or food and lodging, or that al-
coholic beverages are being or have been sold and
served therein over, and drunk by customers stand-
ing at, a bar or counter, instead of at tables in the
dining or other rooms and quarters as contemplated
by or authorized under the provisions of this act,
it shall be the duty of the commission forthwith to
cancel the license of such hotel, restaurant or club.
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835 Section 20. The commission may, with the ap-
-836 proval of the governor and council, make regulations
837 not inconsistent with the provisions of this act for
838 clarifying, carrying out, enforcing, and preventing
839 violation of, all and any of its provisions, and every
840 such regulation, when so approved, shall be printed
841 in full in one issue of some newspaper of general
842 circulation published in each of the cities of Boston,

REGULATIONS.
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843 New Bedford, Lowell, Worcester, Springfield and
844 Pittsfield, and from and after the date of such publi-
-845 cation shall have the force and effect of law, unless
846 and until set aside by some court of competent juris-
-847 diction, or revoked by the commission.
848 The commission shall, at least annually on or
849 before December thirty-first of each calendar year,
850 publish in a convenient pamphlet form all regulations
851 then in force, and shall furnish copies of such pamph-
-852 lets to every licensee authorized under the provisions
853 of this act to sell alcoholic beverages.

854 Section 21. It shall be unlawful for any selling
855 agent, any person licensed by the commission to sell
856 malt beverages not to be drunk on the premises, or
857 any proprietor of a restaurant or of a hotel or any
858 club licensed by the commission to sell wines or malt
859 beverages to be drunk on the premises, to borrow
860 money or receive credit, directly or indirectly, from
861 ain’ manufacturer of alcoholic beverages, or from any
862 member of the family of such a manufacturer, or from
863 any stockholder in a corporation manufacturing such
864 beverages, and for any such manufacturer or any
865 member of the family of such manufacturer, or any
866 stockholder in a corporation manufacturing such
867 beverages, to lend money or otherwise extend credit,
868 directly or indirectly, to any such licensee of the com-
-869 mission. The violation of this provision shall be
870 sufficient cause for the revocation of the license both
871 of the borrower and of the manufacturer if the latter
872 holds a license from the commission. The corpora-
-873 tion, however, may, with the approval of the corn-
-874 mission, make loans or extend credit to any selling

LOANS OF MONEY OR CREDIT TO LICENSEES
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875 agent or to the proprietor of any restaurant or hotel
876 holding a license from the commission.

877 Section 22. No outdoor advertising of alcoholic
878 beverages shall be permitted except in such form and
879 containing only such pictorial and descriptive matter
880 as shall have first been submitted to the commission
881 or its representatives and approved by them as con-
-882 sistent with the public interest.

883 Section 23. From the revenue received from the
884 profits of the corporation payable to the common-
-885 wealth, and from license fees, the commission may,
886 with the approval of the department of education,
887 allocate annually to the cities and towns in the corn-

-888 monwealth, and the state treasurer shall, annually
889 on or before November twentieth, pay to the several
890 cities and towns the amounts so allocated, to be used
891 in connection with instruction as to the composition
892 and principal constituent elements, and as to the
893 effects upon the human system of the use, of the
894 various kinds of alcoholic beverages defined in this
895 act, as to the necessity of temperance in such use, as

896 to the desirability of making the use thereof incidental
897 to the consumption of food, and in other ways em-
-898 phasizing the need and advantages of moderation and
899 temperance at all times in the use of such beverages.

900 Section 2J+. No person who is not at the time of
901 his application a native born or naturalized Ameri-
-902 can citizen shall be given a license for the sale of

ADVERTISING ALCOHOLIC BEVERAGES.

TEMPERANCE EDUCATION.

ALIENS.
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intoxicating liquors or wines as a selling agent, or for
the sale of wines or malt beverages to be drunk on
the premises as a proprietor of a hotel or restaurant,
or for the sale of malt beverages not to be drunk on
the premises as the proprietor of a grocery, delica-
tessen or drug store, and no person not such an
American citizen shall be appointed as manager or
other principal representative of any licensee of the
three kinds above mentioned; provided, however,
that any alien, who has applied for and received his
first naturalization papers and who satisfies the
commission of his bona fide intentions to apply for
and take out his final papers, may in the discretion
of the commission be given a license which shall not
continue or be renewed beyond the date when such
final papers are obtainable by the applicant unless
he applies for and takes out the same.
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No corporation, organized under the laws of the
Commonwealth or of any other state or foreign
country, shall be given a license to sell in any manner
any alcoholic beverages unless such corporation shall
have first appointed, in such manner as the commis-
sion by regulation prescribes, as manager or other
principal representative, a native born or naturalized
American citizen, and shall have vested in him by
properly authorized and executed written delegation
as full authority and control of the premises, described
in the license of such corporation, and of the con-
duct of all business therein relative to alcoholic
beverages as the licensee itself could in any way
have and exercise if it were a natural person resident
in the commonwealth, nor unless such manager or
representative is, with respect to his character,
record and reputation, satisfactory to the commission.
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037 Section 25. Except as otherwise provided, all
amounts received by the commonwealth under any
provisions of this act from the profits of the corpora-
tion above the amount required to establish and
maintain the redemption reserve fund provided for
in section four, including the income of said reserve
fund not needed to complete and maintain the same
at the maximum amount required by section four, and
from license and individual and other permit fees,
shall be used and applied by the state treasurer for
the following purposes and shall be available there-
for without appropriation:

038

939
040
941
942
043
944
945
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947
948

First. To defray the expenses of establishing and
maintaining the commission and of its performance
of the duties imposed upon it, and of its exercise of
the various powers and discretions delegated to and
reposed in it, by this act;

949
950
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Second. To reimburse, or provide additional
revenue for, the department of health and the de-
partment of public safety, to such amount for each
as the governor and council shall determine, for
services of those departments respectively in passing
upon the purity and other features of alcoholic bev-
erages and in enforcing any provisions and prevent-
ing violations of this act;

954
955
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Third. To promote education respecting the ef-
fects and use of alcoholic beverages as provided in
section twenty-three ;

962
963
)64

965 Fourth. The state treasurer and the commission
shall determine the amount of such receipts from
the three sources of (a) the profits of the corpora-
tion including any available income of the reserve
fund, (b) license and permit fees for the manufac-
ture, sale and transportation of alcoholic beverages,

966
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971 and (c) fees for individual permits, and shall deduct
from the amount of receipts from each source such
proportion of the amount used under clauses first,
second and third above as the amount received
from that source bears to the total receipts from
all three sources; and one half of the balance re-
maining from the receipts under (a) shall be re-
tained by the treasurer for appropriation by the
general court, and the other half thereof shall be
paid by the state treasurer, on or before March
first, of the year following that in which such profits
were received by him, to the cities and towns of
the commonwealth in proportion to the population
of such cities and towns according to the last pre-
ceding United States or Massachusetts census; the
entire balance of the amount received by the state
treasurer in each year in fees for the manufacture,
sale and transportation of alcoholic beverages shall
be paid by him, on or before March first in the
year following the year in which such license fees were
received by him, to the several cities and towns in
which licenses for the sale of such beverages were
issued and in effect, making such payments to such
cities and towns respectively in proportion to the
amount of such license fees received for the sale of
such beverages in such cities and towns respectively;
and the entire balance of the amount received by
the state treasurer in each year in fees for individual
permits shall be paid and distributed by the state
treasurer to and among the cities and towns of the
commonwealth, on or before March first in the year
following that in which such fees were received by
him, in proportion to the amount of such fees re-
ceived from the residents of such cities and towns
respectively.

972
973
974
975
976
977
97S
979
980
981
982
983
984
985
986
987
988
989
990
991
992
993
994
995
996
997
998
999

1000
1001
1002
1003
1004
1005



HOUSE —No. 1300. [Mar.54

100G Section 26. The state secretary shall cause to be
placed on the official ballot used in the cities and
towns at each biennial state election the following:
questions:

1007
1008
1009

1. Shall selling agents be appointed and licensed
in this city or town for the sale therein of intoxicat-
ing liquors and wines under section eleven of chap-
ter one hundred and thirty-eight of the General
Laws, not to be drunk on the premises?

1010
1011
1012
1013
1014

2. Shall licenses be granted in this city or town
for the sale therein of malt beverages by grocery,
drug and delicatessen stores, not to be drunk on
the premises?

1015
1016
1017
1018

3. Shall licenses be granted in this city or town
for the sale therein by hotels, restaurants and clubs
of wines and malt beverages to be drunk on the

1019
1020
1021

premises?1022
If a majority of the votes cast in a city or town

in answer to question one are in the affirmative,
such city or town shall be taken to have authorized,
for the two calendar years next succeeding, the
appointment and licensing of selling agents therein
for the sale in such city or town, subject to the
provisions of this chapter, of intoxicating liquors,
wines and imported malt beverages, not to be
drunk on the premises.

1023
1024
1025
1026
1027
1028
1029
1030
1031

If a majority of the votes cast in a city or town
in answer to question two are in the affirmative,
such city or town shall be taken to have authorized,
for the two calendar years next succeeding, the
sale, subject to the provisions of this chapter, by
grocery, drug and delicatessen stores therein, of
malt beverages, not to be drunk on the premises.

1032
1033
1034
1035
1036
1037
1038

If a majority of the votes cast in a city or town1039
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in answer to question three are in the affirmative,
such city or town shall be taken to have authorized,
for the two calendar years next succeeding, the
sale, subject to the provisions of this chapter, by
hotels, restaurants and clubs therehj, of wines and
malt beverages.

1040
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1045

Section 27. No selling agent or licensee for the
sale of malt beverages not to be drunk on the
premises shall sell, transport or deliver any alco-
holic beverages on Sundays, legal holidays or days
for state elections.

104G
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Section 28. Whoeveremploys a minor under eight-
een in handling beverages or packages containing
such beverages in a brewery or bottling establish-
ment in which such beverages are prepared for sale
or offered for sale shall be punished by a fine of not
less than fifty dollars or by imprisonment for not
less than three months, or both.
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Section 29. The husband, wife, parent, child,
guardian or employer of a person who has the habit
of drinking intoxicating liquor to excess, or the
mayor of the city or one of the selectmen of the
town in which such person lives, may give notice in
writing, signed by him or her, to any person request-
ing him not to sell or deliver such liquor to the
person having such habit; provided, that a copy
of such notice is filed with the commission. If the
person so notified at any time within twelve months
after filing the copy thereof with the commission
knowingly sells or delivers any such liquor to the
person having such habit, or permits him to loiter
on his premises, the person giving the notice may,
in an action of tort, recover of the person notified
such amount, not less than one hundred nor more

1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
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1074 than five hundred dollars, as may be assessed as
1075 damages; but an employer who gives such notice
1076 shall not recover unless he is injured in his person
1077 or property, and a druggist or apothecary shall not
1078 be liable hereunder for a sale made upon the pre-
1079 scription of a physician. A married woman may
1080 bring such action in her own name, and all damages
1081 recovered by her shall inure to her separate use.
1082 vk mayor or selectman may bring such action in his
1083 own name for the benefit, at his election, of either
1084 the husband, wife, child, parent or guardian of the
1085 person having such habit. Upon the death of either
1086 party or of the person beneficially interested in the
1087 action, the action and right of action shall survive
1088 to or against or for the benefit of his executor or
1089 administrator. The person receiving a notice under
1090 the provisions of this section may within five days
1091 thereafter give notice in writing that he will require
1092 in writing further means of identification, and unless
1093 a description and photograph of the person having
1094 the habit of drinking intoxicating liquors to excess
1095 is furnished within five days after such notice,
1096 giving the age, residence, occupation and the name
1097 of the employer of such person, damages shall not
1098 be assessed as herein provided without proof that
1099 the individual was in fact known to the person
1100 notified.
1101 Section 30. The analyst or assistant analyst of
1102 the department of public health shall upon request
1103 make, free of charge, an analysis of all beverages
1104 sent to it by the commission, the selectmen of any
1105 town, or by police officers or other officers author-
-1106 ized by law to make seizures of beverages, if the
1107 department is satisfied that the analysis requested
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is to be used in connection with the enforcement
of the laws of the commonwealth. The said de-
partment shall return to such commission, select-
men, police or other officers, as soon as may be, a
certificate, signed by the analyst or assistant an-
alyst making such analysis, of the percentage of
alcohol by weight at sixty degrees Fahrenheit
which such samples of beverages contain. Such cer-
tificate shall be prima facie evidence of the compo-
sition and quality of the beverages to which it
relates, and the court may take judicial notice of
the signature of the analyst or the assistant ana-
lyst, and of the fact that he is such.

1108
1109
1110
1111
1112
1113
1114
1115
1116
1117
1118
1119
1120

Section 31. A certificate shall accompany each
sample of beverages sent for analysis by an officer
to the department of public health stating by
whom the beverages were seized, the date of the
seizure and the name and residence of the officer
who seized said beverages. Said department shall
note upon said certificate the date of the receipt
and the analysis of said beverages and the per-
centage of the alcohol, as required by the preced-
ing section. Said certificate may be in the follow-
ing form:

1121
1122
1123
1124
1125
1126
1127
1128
1129
1130
1131

Town of) 19City of33

To the Department of Public Health
Sirs: I send you herewith a sample of taken from

beverages seized by me (date) 19
Ascertain the percentage of alcohol it contains, by weight, at sixty

degrees Fahrenheit, and return to me a certificate herewith upon the
annexed form.

Constable of
Police Officer of
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Commonwealth of Massachusetts
Department op Public Health

Boston, 19

This is to certify that the received by this Department
with the above statement and analyzed by me contains
per cent of alcohol, by weight, at sixty degrees Fahrenheit,

Received 19
Analysis made 19

Depaetment of Public Health
By

1132 Section 32. The state secretary shall provide
and cause officers to be supplied with a suitable
number of the forms prescribed by the preceding
section. The certificate of the department of pub-
lic health, given substantially in the form herein-
before set forth, shall be admitted as evidence on
trials for the forfeiture of alcoholic beverages as

1133
1134
1135
1136
1137
1138

to the composition and quality of the beverages
to which it relates.

1139
1140

Section 33. No person shall tamper with sam-
ples of beverages taken as provided in section
sixty-one or alter the statements made upon the
forms or certificates aforesaid.

1141
1142
1143
1144

Section 34- Any court or trial justice may cause
beverages which have been seized under this chap-
ter to be analyzed by a competent chemist, and
the reasonable expense thereof, including a fee of
not more than five dollars for each analysis, shall
be taxed, allowed and paid like other expenses in
criminal cases.

1145
1146
1147
1148
1149
1150
1151
1152

Analyst

Section 35. The delivery of alcoholic beverages
in or from a building, booth, stand or other place,
except a private dwelling house, or in or from a
private dwelling house if any part thereof or its

1153
1154
1155
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1156 dependencies is used as an inn, eating house or
1157 shop of any kind, or other place of common resort,
1158 such delivery in either case being to a person not
1159 a resident therein, shall be prima facie evidence
1160 that such delivery is a sale.
1161 Section 36. If any placard, sign or advertise-
1162 ment is exposed from, maintained in or permitted
1163 to remain upon any vehicle, shop, stand, tenement,
1164 or any place of common resort, purporting or de-
1165 signed to announce the keeping in or upon said
1166 vehicle or any of said premises of alcoholic bever-
1167 ages, except in drug stores, it shall be prima facie
1168 evidence that such liquors are kept in or upon such
1169 vehicle or premises for sale.
1170 Section 37. If two persons of full age make
1171 complaint to a district court or trial justice that
1172 they have reason to believe and do believe that
1173 alcoholic beverages, described in the complaint,
1174 are kept or deposited by a person named therein
1175 in a store, shop, warehouse, building, vehicle,
1176 steamboat, vessel or place, and are intended for
1177 sale contrary to law, such court or justice, if it
1178 appears that there is probable cause to believe
1179 said complaint to be true, shall issue a search war-
1180 rant to a sheriff, deputy sheriff, city marshal, chief
1181 of police, deputy chief of police, deputy marshal,
1182 police officer or constable, commanding him to
1183 search the premises in which it is alleged that such
1184 beverages are deposited, and to seize such bever-
1185 ages, the vessels in which they are contained and
1186 all implements of sale and furniture used or kept
1187 and provided to be used in the illegal keeping or
1188 sale of such beverages, and securely keep the same
1189 until final action thereon, and return the warrant
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with his doings thereon, as soon as may be, to a
court or trial justice having jurisdiction in the place
in which such beverages are alleged to be kept or
deposited.

1190

1192
1193

Section 38. A warrant shall not be issued for
the search of a dwelling house, if no tavern, store,
grocery, eating house or place of common resort is
kept therein, unless one of the complainants makes
oath that he has reason to believe and does believe
that such beverages have been sold therein or
taken therefrom for the purpose of being sold by
the occupant, or by his consent or permission,
contrary to law, within one month next before
making such complaint, and are then kept therein
for sale contrary to lawr by the person complained
against. Such complainant shall state the facts
and circumstances on which such belief is founded,
and such allegations shall be recited in the com-
plaint and warrant.

1194
1195
1196
1197
1198
1199
1200
1201
1202
1208
1204
1205
120G
1207
1208

Section 39. The complaint shall particularly
designate the building, structure and place to be
searched, the beverages to be seized, the person by
whom they are owned, kept or possessed and in-
tended for sale, and shall allege the intent of such
person to sell the same contrary to lav/. The
warrant shall allege that probable cause has been
shown for the issuing thereof; and the place to be
searched, the beverages to be seized, and the per-
son believed to be the owner, possessor, or keeper
of such beverages, intending to sell the same con-

trary to law, shall be designated therein with the
same particularity as in the complaint and the
complainants shall be summoned to appear as

1209
1210
1211
1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1222

witnesses.1223

1191
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Section 40. The officer to whom the warrant is
committed shall search the premises and seize the
beverages described in the warrant, the casks or
other vessels in which it is contained, and all im-
plements of sale and furniture used or kept and
provided to be used in the illegal keeping or sale of
such beverages, if they are found in or upon said
premises, and shall convey the same to some place
of security, where he shall keep the beverages and
vessels until final action is had thereon.

1224
1225
1226
1227
1228
1229
1230
1231
1232
1233

Section 41 • A sheriff, deputy sheriff, city marshal,
chief of police, deputy chief of police, deputy or
assistant marshal, police officer or constable who.
without a search warrant duly committed to him,
searches for or seizes alcoholic beverages in a dwell-
ing shall be punished by a fine of not less than
five nor more than fifty dollars.

1234
1235
1236
1237
1238
1239
1240

Section 42. If, in the opinion of the court or
trial justice before whom the warrant is returned,
the value of the beverages seized and the vessels
containing them does not exceed one thousand
dollars, a notice, under seal, and signed by the
justice or the clerk of said court, or by the trial
justice, shall be issued within twenty-four hours
after such seizure, commanding the person com-
plained against as the keeper of the beverages
seized and all other persons who claim any interest
therein or in the casks or vessels containing the
same to appear before said court or trial justice,
at a time and place therein named, to answer to
said complaint and show cause why such bever-
ages and the vessels containing them should not
be forfeited.

1241
1242
1243
1244
1245
1246
1247
1248
1249
1250
1251
1252
1253
1254
1255
1256

Section 43. The notice shall contain a description1257
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of the number and kind of vessels, the quantity and
kind of beverages seized, as nearly as may be, and
shall state when and where they were seized. It
shall, not less than fourteen days before the time
appointed for the trial, be served by a sheriff, deputy
sheriff, constable or police officer upon the person
charged with being the keeper thereof by leaving an
attested copy thereof with him personally or at his
usual place of abode, if he is an inhabitant of the
commonwealth, and by posting an attested copy on
the building in which the beverages were seized, if
they were found in a building; otherwise in a public
place in the city or town in which the beverages were
seized.

1258
1259
1260
1261
1262
1263
1264
1265
1266
1267
1268
1269
1270
1271

Section 44- If, at the time appointed for trial,
said notice has not been duly served, or other suffi-
cient cause appears, the trial may be postponed to
some other day and place, and such further notice
issued as shall supply any defect in the previous
notice; and time and opportunity for trial and
defence shall be given to persons interested.

1272
1273
3274
1275
1276
1277
1278
1279 Section 45 • At the time and place designated in

the notice, the person complained against, or any
person claiming an interest in the beverages and
vessel seized, or any part thereof, may appear and
make his claim verbally or in writing, and a record
of his appearance and claim shall be made, and he
shall be admitted as a party to the trial. Whether a
claim as aforesaid is made or not, the court or trial
justice shall proceed to try, hear and determine the
allegations of such complaint, and whether said
beverages and vessels, or any part thereof, are for-
feited. If it appears that the beverages, or any part
thereof, were at the time of making the complaint

1280
1281
1282
1283
1284
1285
1286
1287
1288
1289
1290
1291



1933.] HOUSE No. 1300. 63

1292 owned or kept by the person alleged therein for the
purpose of being sold in violation of law, the court
or trial justice shall render judgment that such and
so much of the beverages so seized as were so unlaw-
fully kept, and the vessels in which they are con-
tained, shall, except as hereinafter provided, be
forfeited to the commonwealth. If a motor vehicle
is seized under the provisions of this chapter and is
held to be a container or implement of sale of
beverages contrary to law, the court or trial justice
shall, unless good cause to the contrary is shown,
order a sale of such motor vehicle by public auction
and the officer making the sale, after deducting the
expense of keeping the motor vehicle, the fee for the
seizure and the cost of the sale, shall pay all liens,
according to their priorities, which are established,
by intervention or otherwise, at said trial or in other
proceedings brought for said purpose, as being bona
fide and as having been created without the lienor
having any notice that such motor vehicle was being
used or was to be used as a container or implement
of sale of beverages contrary to law. The balance,
if any, of the proceeds of the sale shall be forfeited
to the commonwealth and shall be paid by said
officer into its treasury. All liens against any motor
vehicle sold under the provisions of this section shall
be transferred from said motor vehicle to the pro-
ceeds of its sale.

1293
1294
1295
1296
1297
1298
1299
1300
1301
1302
1303
1304
1305
1306
1307
1308
130!)

1310
1311
1312
1313
1314
1315
1316
1317
1318
1319
1320 Section I+6. Any beverages and vessels so for-

feited shall, by authority of the written order of
the court or trial justice, be forwarded to the com-

missioner of public safety, who upon receipt of the
same shall notify said court or justice thereof. If,
in the judgment of the commissioner, it is for the

1321
1322
1323
1324
1325
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best interests of the commonwealth that such bev-
erages and vessels be destroyed, he shall destroy or
cause the destruction of such beverages and vessels,
but if, in his judgment it is for the best interests of
the commonwealth to sell the same, he shall cause
the same to be sold, or he may deliver such beverages
to any department or agency of the commonwealth
for medical, mechanical or scientific uses; provided,
that such sale or delivery shall be in accordance with
and subject to such federal laws and regulations as
may be applicable. The proceeds of such sales shall
be paid into the treasury of the commonwealth.
The officer who serves said order of the court or
justice shall be allowed therefor fifty cents, but shall
not be entitled to receive any traveling fees or mile-
age on account of the service thereof.

1326
1327
1328
1329
1330
1331
1.332
1333
1334
1335
1336
1337
1338
1339
1340
1341

Section 4.7. If it is not proved on the trial that
all or part of the beverages seized was kept or de-
posited for sale contrary to law, the court or trial
justice shall issue a written order to the officer
having the same in custody to return so much
thereof as was not proved to be so kept or deposited
and the vessels in which it is contained, to the place
as nearly as may be from which it was taken, or to
deliver it to the person entitled to receive it. After
executing such order, the officer shall return it to the
court or trial justice with his doings endorsed
thereon.

1342
1343
1344
1345
1346
1347
1348
1349
1350
1351
1352
1353
1354 Section 4S. All implements of sale and furniture

seized under sections thirty-seven and forty shall be
forfeited and disposed of in the manner provided for
the forfeiture and disposition of alcoholic beverages;
but the court or trial justice may, if it is deemed to
be for the interest of the commonwealth, order the

1355
1356
1357
1358
1359
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destruction or sale of said property by any officer
qualified to serve criminal process and the proceeds
of a sale thereof shall be paid over to the county;
and said officer shall make return of the order for
such destruction or sale and his doings thereon to
the court or justice issuing the same. The provi-
sions of this section shall not apply to a motor ve-
hicle if seized and held to be an implement of sale
as aforesaid, but the disposition of such a motor
vehicle shall be governed by the provisions of section
forty-five.

1360
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1364
1365
1366
1367
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1369
1370

Section 49. If no person appears and is admitted
as a party as aforesaid, or if judgment is rendered
in favor of all the claimants who appear, the cost of
the proceedings shall be paid as in other criminal
cases. If only one party appearing fails to sustain
his claim, he shall pay all the costs except the ex-
pense of seizing and keeping the beverages, and an
execution shall be issued against him therefor. If
judgment is rendered against two or more claimants
of distinct interests in the beverages, the costs shall,
according to the discretion of the court or trial
justice, be apportioned among such parties, and
executions shall be issued against them severally.
If such execution is not forthwith paid, the defend-
ant therein named shall be committed to jail, and
shall not be discharged therefrom until he has paid
the same and the costs of commitment, or until he
has been imprisoned thirty days.

1371
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1375
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1388

Section 50. A claimant whose claim is not al-
lowed as aforesaid, and the person complained
against, shall each have the same right of appeal to
the superior court as if he had been convicted of
crime; but before his appeal is allowed he shall

1389
1390
1391
1392
1393
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1394 recognize to the commonwealth in the sum of two
1395 hundred dollars, with sufficient surety or sureties,
1396 to prosecute his appeal to the superior court and
1397 to abide the sentence of the court thereon. Upon
1398 such appeal, any question of fact shall be tried by
1399 a jury. On the judgment of the court after verdict,
1400 whether a forfeiture of the whole or any part of the
1401 beverages and vessels seized, or otherwise, similar
1402 proceedings shall be had as are directed in the five
1403 preceding sections.
1404 Section 51. If, in the opinion of the court or trial
1405 justice before whom a warrant under which bever-
-1406 ages have been seized is returnable, the value of the
1407 beverages seized with the vessels containing the
1408 same exceeds one thousand dollars, a notice shall
1409 be issued and served as directed in sections forty-
-1410 two and forty-three, except that it shall be made
1411 returnable to the sitting of the superior court for
1412 criminal business to be held in the county next after
1413 the expiration of fourteen days from the time of
1414 issuing the notice. The superior court shall have
1415 jurisdiction of the case, and may proceed therein
1416 in the manner directed in sections forty-four to
1417 forty-seven, inclusive, and forty-nine, as nearly as

1418 may be, and with the jury, upon any issue of facts
1419 presented by the claimant or directed by the
1420 court.
1421 Section 52. A mayor, alderman, selectman,
1422 deputy sheriff, chief of police, deputy chief of
1423 police, city marshal, deputy or assistant marshal,
1424 police officer or constable, in his city or town, or,
1425 in the county of Dukes or Nantucket, the sheriff
1426 anywhere within his county, may without a war-
-1427 rant arrest any person whom he finds in the act of
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1428 illegally selling, transporting, distributing or deliv-
-1429 ering alcoholic beverages, and seize the beverages,
1430 vessels and implements of sale in the possession of
1431 such person, and detain them until warrants can
1432 be procured against such person, and for the seizure
1433 of said beverages, vessels and implements, under
1434 this chapter. Such officers shall enforce or cause
1435 to be enforced the penalties provided by law against
1436 every person who is guilty of a violation of any law
1437 relative to the sale of intoxicating beverages of
1438 which they can obtain reasonable proof.
1439 Section 53. A complaint or indictment for the
1440 violation of any provision of law relative to alco-

-1441 holic beverages shall not, unless the purposes of
1442 justice require such disposition, be placed on file or
1443 disposed of except by trial and judgment according
1444 to the regular course of criminal proceedings. It
1445 shall be otherwise disposed of only upon motion in
1446 writing stating specifically the reasons therefor and
1447 verified by affidavit if facts are relied on. If the
1448 court or magistrate certifies in writing that he is
1449 satisfied that the cause relied on exists and that the
1450 interests of public justice require the allowance
1451 thereof, such motion shall be allowed and said
1452 certificate shall be filed in the case.
1453 Section 5J+. Upon the conviction of a holder of
1454 a license for the sale of alcoholic beverages of the
1455 violation of any law relative to the business he is
1456 licensed to pursue, the court in which or the mag-
-1457 istrate before whom he has been convicted shall
1458 send to the authorities which issued the license a
1459 certificate under seal, showing the time and place
1460 of such conviction.
1461 Section 55. Upon the conviction of a person of
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the illegal keeping or sale of alcoholic beverages, the
court or magistrate by whom he has been con-
victed shall issue and cause to be served upon the
owner of the building, or agent of such owner in
charge of the building, used for such illegal keep-
ing or sale, if he resides within the commonwealth
and is not the person so convicted, a written notice
that the tenant of said building has been convicted
as aforesaid; and a return thereof shall be made
to the court or magistrate issuing it. Such notice,
so served, shall be deemed to be due and sufficient
notice under section twenty of chapter one hun-
dred and thirty-nine.

1462
1463
1464
1465
1466
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1469
1470
1471
1472
1473
1474

Section 56. The forms heretofore in use may
continue to be used in prosecutions under this
chapter, and if substantially followed shall be
deemed sufficient to fully and plainly, substantially
and formally describe the several offences in each
of them set forth, and to authorize the lawful do-
ings of the officers acting by virtue of the war-
rants issued in substantial conformity therewith;
but this section shall not exclude the use of other
suitable forms.
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Section 57. All alcoholic beverages which are
kept for sale contrary to law and the implements
and vessels actually used in selling and keeping the
same are declared to be common nuisances.

1485
1486
1487
1488
1489

1467

Section 58. All buildings or places used by clubs
for the purpose of selling, distributing or dispensing
alcoholic beverages to their members or others shall
be deemed common nuisances unless duly licensed
under this chapter. Whoever keeps or maintains,
or assists in keeping or maintaining, such a com-
mon nuisance, shall be punished by a fine of not
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less than fifty nor more than one hundred dollars
and by imprisonment for not less than three nor
more than twelve months.

1496
1497
1498

Section 59. No person shall sell, or expose, or
keep for sale, or transport, alcoholic beverages,
except as authorized in this chapter.

1499
1500
1501

Section 60. A violation by any person of any
provision of this chapter for which a specific pen-
alty is not imposed or a violation by a licensee of
any provision of his license shall be punished by a
fine of not less than fifty nor more than five hun-
dred dollars and by imprisonment for not less than
one nor more than six months.

1502
1503
1504
1505
1506
1507
1508

Section 61. The officers and agents of the com-
mission, or any police officer or constable specially
authorized by any of them, may at any time enter
upon the premises of a person who is licensed under
this chapter, to ascertain the manner in which such
person conducts his business and to preserve order.
Such police officer or constable may at any time
take samples for analysis from any beverages kept
on such premises, and the vessel or vessels con-
taining such samples shall be sealed on the premises
by the seal of the vendor, and shall remain so
sealed until presented to the department of public
health for analysis and duplicate samples shall be
left with the dealer.

1509
1510
1511
1512
1513
1514
1515
1516
1517
1518
1519
1520
1521
1522
1523 Section 62. The commission, after notice to the

licensee and reasonable opportunity for him to be
heard by it, may declare his license forfeited, or
may suspend his license for such period of time as
it may deem proper, upon satisfactory proof that
he has violated or permitted a violation of any
condition thereof, or any law of the commonwealth.
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1530 If the license is declared to have been forfeited,
1531 the licensee shall be disqualified to receive a license
1532 for one year after the expiration of the term of the
1533 license so forfeited, and if he is the owner of the
1534 premises described in such forfeited license, no
1535 license shall be issued to be exercised on said
1536 premises for the residue of the term thereof.

1 Section 4. Local licensing boards and commis-
-2 sions shall continue to be vested with all the power
3 and authority vested in them immediately prior to
4 the passage of this act, except the power to grant
5 licenses for the sale of certain non-intoxicating
6 beverages, notwithstanding any provision of this
7 act.

1 Section 5. Validity of Act. —lf any section or
2 provision of this act shall be held to be invalid, it
3 is hereby provided that all other provisions of this
4 act which are not expressly held to be invalid shall
5 continue in full force and effect.

1 Section 6. Chapter one hundred and thirty-
-2 eight of the General Laws is hereby amended by
3 striking out the title and inserting in place thereof
4 the following: Commercial Alcohol.

1 Section 7. Section thirty-nine of chapter one
2 hundred and thirty-eight of the General Laws is
3 hereby amended by striking out, in the second line,
4 the words “of the fifth class”, so as to read as
5 follows: Section 39. The licensing authorities of
6 a city or town may annually grant a license, for the
7 sale of pure alcohol for mechanical, manufacturing
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8 or chemical purposes only, to a dealer in paints or
9 in chemicals who applies therefor, if it appears that

10 the applicant is a proper person to receive such
11 license and that he is actually carrying on business
12 as a dealer in paints or chemicals.

1 Section 8. Section forty of said chapter one
2 hundred and thirty-eight is hereby amended by
3 striking out, in the first line, the words “A license
4 of the fifth class” and inserting in place thereof the
5 words: Such a license, so as to read as follows:
6 Section 40 . Such a license shall become null and
7 void without any process or decree if the licensee
8 ceases to carry on the business of dealing in paints
9 or chemicals.

1 Section 9. Said chapter one hundred and
2 thirty-eight is hereby further amended by striking
3 out section eighty-six and inserting in place thereof
4 the following:
5 Section 86. Whoever violates any provision of
6 this chapter or conducts a business for which a
7 license is required hereunder, without such a license,
8 shall be punished by a fine of not less than fifty nor
9 more than five hundred dollars, or by imprisonment

10 for not less than one nor more than six months, or
11 by both.

1 Section 10. Sections one to thirty-three, in-
-2 elusive, forty-two to eighty-five, inclusive, and
3 eighty-seven to eighty-nine, inclusive, of said chap-
-4 ter one hundred and thirty-eight are hereby re-
-5 pealed.
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Section 11. This act shall take effect in its
entirety, upon the ratification by the necessary
number of states of the pending amendment to the
constitution of the United States repealing in part
the eighteenth amendment thereto; but sections
one, two, four and five of this act and all other pro-
visions thereof, and so much as provides for the
organization of the Massachusetts Alcoholic Bever-
ages Corporation and to the manufacture, sale, and
transportation, and licenses and permits therefor,
of malt beverages as hereinafter defined, and to the
export therefrom of such beverages made therein,
to the repeal of all provisions of said chapter one
hundred and thirty-eight relative to the sale, and
licenses for such sale, of certain non-intoxicating
beverages, and to the powers and jurisdiction of said
commission and corporation in relation to such
beverages, shall take effect as soon after the passage
of this act as legislation of congress modifying the
laws enacted to enforce the said eighteenth amend-
ment shall have become effective, permitting the
manufacture, sale, and transportation of any malt
beverages of any alcoholic content greater than
one half of one per centum by volume, except that,
after the effective date of any such federal legisla-
tion, the definition of malt beverages in this act shall,
until ratification as aforesaid, state as the maximum
alcoholic content of such beverages three and two
tenths per cent by weight.
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Pending the taking of the vote at the biennial
state election in the year nineteen hundred and
thirty-four, under subsection twenty-six of section
three of this act, as to whether licenses for the sale
of such malt beverages should be granted in any
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35 city or town, the said commission may grant licenses
36 for the sale of such malt beverages as may be lawful
37 under said legislation of congress in any city or town
38 which voted, in the year nineteen hundred and
39 twenty-four, under the provisions of section eleven
40 of said chapter one hundred and thirty-eight, to
41 authorize the granting of licenses for the sale therein
42 of certain non-intoxicating beverages; provided,
43 that the aldermen or selectmen in any city or town
44 may order a special election therein for the purpose
45 of voting on the question of whether such licenses
46 should be so granted; and provided, further, that
47 the governor and council may order that at any
48 special state election taken prior to the biennial
49 state election in the year nineteen hundred and
50 thirty-four for any other purpose, the cities and
51 towns shall severally vote on the question as to
52 whether such licenses should be granted therein.
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The purpose of this work is to present a true picture of the
prohibition struggle from its inception down to the present
day, in order that there may be a better public understanding
of this great issue and not to advance the cause of either
proponent or opponent. There is ample evidence on every
hand to indicate that prohibition is the most vital political sub-
ject affecting the American people, and that it will continue
to be for years to come. Elections of the future will more and
more revolve around this issue which already overshadows all
other controversial considerations of this era, and is packed
with as much dynamite, looking to the continued welfare and
unity of the Nation, as the subject of slavery three-quarters of
a century ago.

The prohibition of intoxicating liquors as a means of attempt-
ing national temperance is not a new subject, although it was
never before attempted on so vast a scale or in the face of such
huge and varied obstacles for this is a Nation of 125,000,000
people, of widely differing racial and social habits, and a
marked cleavage between its urban and rural population.

Many existing authorities prove conclusively that prohibi-
tion in some form or other has been resorted to over a period
of thousands of years. The early Mosaic lawgivers, it is said,
attempted in various ways to stamp out drunkenness. More
than 2,000 years 8.C., King Hammurabi of Babylon decreed
that a wine seller who permitted riotous persons to assemble
on his premises should be put to death. On the other hand, the
Chinese claim to have made the earliest attempt at temperance
reform, when,in the eleventh century 8.C., one of theiremperors
ordered all the vines in the kingdom to be uprooted, and
enforced the death penalty on those who persisted in manu-
facturing and drinking intoxicants.

Reforms are also recorded by the priests of India and Persia,
and the Carthaginians banned wine from their camps and
required total abstinence of magistrates holding public office.

INTRODUCTION.
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Sects and orders among the Hebrews abstained from intoxicat-
ing liquors, and the Buddhists also taught the principle of
complete abstinence. The Emperor Claudius suppressed
drinking houses and the sale of liquor.

“The Christian Church,” the New International Encyclo-
paedia affirms, “made attempts to bring about a more moder-
ate use of the wine cup. St. Gildas dealt out severe punish-
ment to any churchman guilty of drunkenness. Dunstan is
said to have labored in the cause of temperance in England
to the end that King Edgar at his instance restricted the
number of taverns and the quality of intoxicants that might
be sold. By a law of 1285 taverns in London were required to
close at curfew. From 1603 legislation against alehouses and
drunkenness increased. In 1736 Parliament attempted to
restrict the use of gin by means of a prohibitory tax, which,
however, only brought about an illicit trade.”

This prohibitory tax is here mentioned because it later
was cited during one of the greatest prohibition struggles
ever fought in the United States, before the Massachusetts
General Court in 1839 over the prohibitory “Fifteen Gallon
Law,” which had been enacted in the preceding year as the
first legislative step of the temperance reform movement
organized early in the nineteenth century.

Prohibitory legislation was enacted by the Massachusetts
General Court in 1633, as pertaining to the Indians, and in
1637, as relating to spirituous liquors in public houses. In
1676 the New Constitution of Virginia applied, in part, the
principle of prohibition to the traffic in strong drink.

Prohibition has been tried in several countries within the
present generation, Sweden, Russia and Canada being notable
examples, but the United States alone is carrying on the
“noble experiment” after ten years of trial.

Contrary to accepted opinion, the prohibition movement in
America started in Massachusetts. Maine, by reason of the
Neal Dow law of 1851, has been known as the original pro-
hibition State, but prohibitory legislation had been experi-
mented with in Massachusetts, in several forms, almost from
the landing of the Puritans and the setting up of the Massa-
chusetts Bay Colony in 1628 and 1629.

For three hundred years the prohibition battle has been
raging in Massachusetts, and nowhere has the fight been more
bitter, or temporary ascendancy so constantly swinging back
and forth, like the pendulum of a clock, between “wet” and
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“dry” public opinion. The history of that struggle is the real
history of prohibition in America.

The following pages, for this reason, deal largely with the
Massachusetts story. It is prepared to a considerable extent
from the historical records which repose in the archives of
the Commonwealth. The shifting public opinion is shown
from the legislation of three centuries. The revelation of
conditions under various experiments and the complete argu-
ments on both sides of the issue are presented verbatim from
the messages of all Massachusetts Governors bearing on the
subject. Every vote of the people is recorded.

A mass of historical data concerning the temperance move-
ment is here collected for the public for the first time. It is
hoped that the resulting picture will contribute to an intelli-
gent consideration and understanding of a problem that has
continued through all ages of human history, and which does
not yet appear to have been solved with any assurance of
permanency.

Cambridge, Massachusetts, May, 1930.
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Introducing the First Colonial Drunk, and Early Reform
Methods Also, the Beginning of Prohibition in America,

for the Indians
The Puritans of Massachusetts were largely responsible for

the early foothold which intoxicating liquors obtained in
America. The moderate use of intoxicants had always been
a custom with them. Indeed, they considered liquor a neces-
sary of life, and they saw to it that a plentiful supply followed
them to the new country.

Had the prohibition agitation been alive at that time, they
might have forgotten their custom to join in the movement,
for at heart they were prohibitionists. No such list of prohi-
bitions can be found in the pages of history as that which they
prepared and enforced with almost unbelievable cruelty. It
is unfortunate, perhaps, that even when their most sterling
qualities, their sufferings and their contributions to America are
forgotten, the series of arbitrary, bigoted and outrageous re-
straints which they ordained by law upon personal freedom,
domestic rights and private opinions will continue to be re-
membered.

Entirely apart from their recognized custom, there was an-
other reason, however, which might have caused the Puritans
to balk at the absolute prohibition of intoxicating liquors.
They had formed the Massachusetts Bay Company as a com-
mercial enterprise, and their records show that mercenary con-
siderations had a high place in their councils.

They looked upon the liquor traffic as an honorable and
lucrative trade. When abuses resulted in drunkenness be-
coming rampant, they resorted to drastic prohibitory measures,
but the financial aspect of the situation caused them to stop
short of complete prohibition of manufacture, transportation
and sale. They chose to strictly regulate the use of intoxicants
rather than to forbid the use of them entirely. And it is no

Chapter I

BOOZE AND THE PURITAN
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secret that many early New England fortunes had their corner
stones laid in the rum and slave traffic of the seventeenth and
early eighteenth centuries.

Intoxicating liquor and its abuse, from the earliest days,
constituted an exceedingly grave problem, as is shown by the
colonial records. From that period to the present, no subject,
in fact, has required such constant attention from lawmaking
bodies.

It cannot be said that the Puritans did not honestly attempt
to control the liquor abuse. Frequent changes were made in
the laws to meet constantly changing conditions. A system of
license was inaugurated, and strict supervision was maintained
over places where liquor was permitted to be sold. Steps were
taken to check the use of spirituous liquors and even wine, by
encouraging the use of mild beer, over which the lawmakers
endeavored to exercise both a price and strength control.
Experiments of various kinds were tried. Some of them did
not work out well and were abandoned, while others became a
part of the liquor law code which continued down to the present
generation.

Any study of the colonial period will reveal that while the
Puritans actually launched the liquor traffic in America, they
also conducted the experiments upon which the prohibition
movement was inaugurated in this country.

The liquor subject first cropped up in 1629. Capt. John
Endicott and his advance guard had hardly been given a
chance to establish themselves in the new country before a
warning touching on it was sent to him from England.

Under date of May 28, 1629, written in London, a “Second
General letter of the Governor (Matthew Cradock) and Dep-
uty (Thomas Goff) of the New England Company for a Plan-
tation in Massachusetts Bay, to the Governor (Capt. John
Endicott) and Council for London’s Plantation in the Massa-
chusetts Bay in New England,”' was started off on its long
journey. In this letter appeared the following exhortation:

Wee pray you endeavour, though there bee much strong waters
sent for sale, yett soe to order it as that the saluages (savages) may
not for our lucre sake bee induced to the excessive use, or rather abuse
of it, and at any hand take care our people give noe ill example; and
if any shall exceede in that inordinate kinde of drinking as to become
drunck, wee hope you will take care his punishment bee made exem-
plary for all others. Lett the lawes bee first published to forbidd these
disorders, and all others you fcare may growe up, whereby they may
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not pretend ignorance of the one nor priveledg to offend, and then
feare not to putt good lawes, made upon good ground and warrant,
in due execution.

The colonists had too difficult a time for many months to
find the need of legislation on the subject, however, and it
was not until September 28, 1630, that the first reference to
a liquor abuse occurs. On that date the Court of Assistants,
sitting in “Charlton,” -handed down the following verdict:

It is ordered that all Richard Cloughes stronge water shall presently
be seazed upon, for his selling greate quantytie thereof to several
mens servants, which was the occasion of much disorder, drunckenes,
& misdemeanor.

Of a somewhat similar nature was the decree of the court, in
the same year, that

It is ordered that the remainder of Mr. Allen’s stronge water, being
estimated about 2 gallands, shall be delivered into the hands of the
deacons of Dorchester for the benefit of the poore there, for his selling
of it dyvers tymes to such as were drunke with it, hee knowing thereof.

Unfortunately for a true historical record, there is nothing
to show whether the deacons sold the liquor and gave the
money to the poor, whether they gave the liquor itself to the
poor, or whether they considered they were obeying the man-
date of the court merely by using it themselves to drink the
health of the poor with.

The General Court was organized in Boston on October 19,
1630, but did not at once busy itself with the liquor problem.
It chose for a time to permit the Court of Assistants to cope
with the situation. Thus on August 16, 1631, the records of
the latter court show the following entry;

It is ordered that Mr. Shepheard and Robert Coles shalbe ffyned
5 marks a peece, & Edward Gibbons 20 shillings, for abuseing them-
selves disorderly with drinkeing to much stronge drinke aboard the

Frendshipp, & att Mr. Maueracke his howse at Winettsement.
Mr. Alex Wignall is ffined 5 marks for the like offence att the same

time.

This entry is important, for it introduces Robert Coles, who
evidently, for a considerable period, was the prize drunk of
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the colony. The records do not show whether he died a drunk-
ard, or whether he reformed.

Coles had a tough time of it, and it might be of interest to
follow him in the courts to show the methods of punishment
and attempted reformation which were tried. On March 6,
1632, the Court decreed:

It is further ordered that Robert Coles, of Rocksbury, shalbe fined
20 shillings for being drunke at Charlton in October last, & is injoyned
to confesse his fault to the Court, (nowe committed in extenuating
his offence) the nexte Court, & after att the Generali Court.

At this point the victim made every effort to reform, and
the authorities were so impressed that less than a month
later, on April 3, 1632, the Court modified the sentence in
the following words:

Upon Robert Coles confession of his fault committed the last Court,
in extenuating his offence of drunkenes, the Court remitted his ffyne,
& further confession enjoyned him the last Court.

While Coles was enjoying his respite from the toils, his place
was momentarily taken by another, for on June 11, 1633, the
Court ordered:

It is ordered that William Dixon shalbe sett in the bilbowes for
disordering himselfe with drinke.

Alas for poor Coles. His period of sobriety was compara-
tively short-lived, and one suspects that a woman had con-
siderable to do with his downfall this time, for on September 3,
1633, the Court ordered:

Robert Coles is fined 10 pounds, & enjoyned to stand with a white
sheete of paper on his back, wherein a drunkard shalbe written in
greate letters, & to stand therewith soe longe as the Court thinks
meete, for abuseing himselfe shamefully with drinke, intiseing John
Shotswell wife to incontinency, & other misdemeanors.

Six months later he was in trouble again, and on March 4,
1634, the Court altered the form of punishment somewhat.

The sentence follows:

It is ordered, that Robert Coles, for drunckenes by him committed
att Rocksbury, shalbe disfranchized, weare about his necke, & soe to
hange upon his outward garment, a D, made of redd cloath, & sett
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upon white; to contynue this for a yeare, & not to leave it of att
any tyme when hee comes amongst company, under the penalty of
40 shillings for the first offence, & 5 pounds for the second, & after
to be punished by the Court as they thinke meete; also, hee is to
weare the D outwards, & is enjoyned to appeare att the nexte Gen-
erali Court, & to contynue there till the Court be ended.

The General Court was disposed to be lenient to Coles, and
on May 14, 1634, decided he had been punished enough. In its
records for that day appears the following:

The sentence of the Court inflicted upon Robert Coles, March
14th, 1634, for drunkenes, etc., by him committed, is nowe reversed,
upon his submission, & testimoney being given of his good behaviour.

Evidently he had been unable to pay the fine imposed on him
on September 3, 1633, although it would appear that he had
met a part of the obligation in liquor payments. At any rate,
the General Court, meeting at “New Towne” on March 4, 1635,
again came to his rescue in these words:

It is ordered that Roberte Cole shall not pay more of his ffyne of
10 pounds, for drunkenes, etc., then hath bene already levyed in
stronge water.

One further reference to this unfortunate, all in his favor and
possibly indicating reformation, before he passes from the
records. On November 3, 1635, after having been fined two or
three times in the interval, and in each case succeeding in hav-
ing the General Court reverse the sentence, Coles became the
beneficiary of a new form of legislation. The Court record for
that day reads:

There is 10 shillings damages graunted Robert Coles, to be paid
by Mr. Fawne, whoe summoned him to appeare at this Court, &

prosecutes not against him.

The first prohibitory legislation on the liquor subject was
enacted by the General Court on July 2, 1633, although on
October 3 of the previous year a prohibition had been placed on
tobacco. The legislation of 1633 was extremely important, for
not only did it establish the first prohibition of any kind against
intoxicating liquor on American soil, and then only as apply-
ing to Indians, but it also marked the first attempt to control
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the liquor traffic by means of the license system. It read as
follows:

It is ordered, that noe person shall sell either wine or stronge water
without leave from the Governor, or Deputy Governor. This order
to take place a fortnight hence, & after the constable of the same
plantation hath published the same, & that noe man shall sell, or
(being in a course of tradeing,) give any stronge water to any Indean.

The question of absolute prohibition for the Indians became
more important as the years passed, and in order to follow it
closely it is necessary to depart from the chronological order of
legislative enactments on the general subject of intoxicating
liquor for the time being. The Indian had been introduced to
liquor by the Puritans, with disastrous effects to both the white
and the redskin. Yet there were many who believed that, under
all the circumstances, it should not be taken away completely,
although they were in the minority in 1633.

An honest attempt was made to enforce this first prohibitory
legislation, and numerous fines and other forms of punishment
were meted out to those who became the country’s first boot-
leggers. But it was not many years before the mercenary
instincts of the Puritans became more powerful than the desire
to deprive them of the bottle. It had been discovered, for
instance, that a much better trade could be made with an
Indian drunk thanan Indian sober. Accordingly, when a group
of traders obtained the right to trade with the Indians, by act
of the General Court in 1641, an additional legislative aid was
obtained, on June 2 of that year, by the following enactment:

The order against seling strong water to the Indians, so farr as
concerneth these traders, is repealed.

Three years later, on November 13, 1644, the General Court,
in a wave of deep compassion, lifted the prohibition ban in part,
at least, as follows:

The Court, apprehending that it is not fit to deprive Indians of
any lawfull comfort which God aloweth to all men by ye use of wine,
do order, that it shalbe lawful for all such as are or shalbe licence
to retaile wines to sell also to ye Indians so much as may be fit for
their needfull use or refreshing.

Another sad blow was soon to befall the Indians, however,
and it is not difficult to see where the expression, “Lo, the Poor
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Indian,” came from. The powwow was abolished on November
4, 1646, by the following act of the General Court:

It is ordered & decreed by this Court, that no Indian shall at any
time pawwaw, or performe outward worship to their false gods, or
to ye devill, in any part of our jurisdiction, whether they be such as
dwell here, or shall come hither. If any shall transgres this law, ye
pawwawer to pay 5 pounds, ye procurer 5 pounds, & every assistant
countenancing, by his presence or otherwise, (being of age of discre-
tion) 20 shillings.

The letting down of the bars on wine to the Indians did not
work out well, and as the first step toward a return to com-
plete prohibition, the Rev. John Eliot, noted for his work
among them, induced the General Coui't, on October 18, 1648,
to curb the promiscuous wine selling to the Indians by giving
one man a monopoly on the business, in the following enact-
ment:

Upon the petition of Mr. Eliot, the Court agreed & ordered, that
none in Boston shall sell wine to the Indians but William Philips, upon
paine of 20 shillings for every offence, to be heard & determined by
any magistrate, as in the case of drunknes.

The one-man monopoly was ineffectual in coping with the
situation. The liquor habit had been so thoroughly implanted
among the Indians by the early traders, and illicit selling was
so difficult to stamp out, that conditions went from bad to
worse. By 1654 the General Court was compelled to try new
methods of meeting the problem. On November 11 of that
year the following enactment was placed on the statute books,
after long and thorough consideration:

Whereas uppon too much experience it is apparent, & also much
complayned off as a cause of much & just greivance, that the Indians,
through the excessive & abusive drinkinge of wine & strong liquors,
are {frequently overcome & therby guilty of swinish drunknes, which
oft times they atayne by some such of the traders as too much affect
& regard their owne profitt, this Court, taking knowledge thereof, &

judging it to be our duty not only to bear witness against such a sin-
full practise amongst the natives, but also to use our best endevours
to restrayne the same, doe therefore order, & by the authoritie of this
Court it is enacted, that no manner of person whatsoever of this juris-
diction, except such as are in this order expressly named, shall sell,
contracte, or trucke, directly or indirectly, by themselves or others
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in their behalfe, either wine or strong liquors of any sort, kind, or
name, at any time or uppon any pretence whatsoever, to any Indian
or Indians, uppon forfeiture of the poenall sum of twenty shillings per
pint to the common treasury, & accordinge to that proportion for all
quantities more or less; & it is further ordered by the authoritie
afforesaid, that in the countie of Suffolke, Mr. John Wiswall, of Dor-
chester, & Captain Lusher, of Dedham; in the county of Midlesex,
Thomas Brooke, Senior, of Concord, & Wm Cowdrey, of Redinge;
in Essex, Wm Moodey, of Newbery, & John Fry, of Andevour; in
Norfolke, Roger Shaw, of Hampton, & Henry Palmer of Haverill;
in Yorkeshire, Wm Pomfrett, of Dover, & Edmund Littlefeild, of
Wells, are hereby empowrcd & ordred to sell wine of any sort & strong
liquors to the Indians, as to their judgments shall seeme most meete
& necessary for their releife in just & urgent occasions, & not other-
wise; provided, that the said persons so impowered, nor any of their
assignes, shall sell or deliver to any one Indian more than one pint
at any one time, uppon any pretence whatsoever, which persons also
so named & empowred as afforesaid are advised & hereby required
so to manage this case wherein they are intrusted, with that care,
heedfullnes, & diligence, that to the uttmost of their power this sinfull
& offensive abuse may be reformed; also, that no person shalbe here-
after empowred & intrusted herein except only such as shall particu-
larly be allowed of by the Generali Court.

Within three years it was decided that nothing short of
complete prohibition again could hope to check drunken-
ness and debauchery among the Indians. On May 6, 1657,
the pendulum was swung back to the point it had reached in
1633, in these solemn words;

Whereas this Court hath made severall orders for the preventing of
excessive drinkinge & drunkenes amongst the Indians, & yet, not-
withstandinge there is little or no reformating in that kind, but it
appeareth, by complaynts from all parts of the country, & that by
frequent experience, that no moderation can be attayned to prevent
drunkenes amongst them, the fruits whereof are murther & other
outrages, this Court doth therefore, the premises considered, hereby
wholy prohibite all persons, of what qualitie soever, henceforth to
sell, truck, barter or give any strong liquors to any Indian, directly or
indirectly, whether knowne by the name of rum, strong waters, wine,
strong beere, brandie, syder, or peurry, or any other strong liquors
going under any other name whatsoever, under the poenalty of 40
shillings for one pint, & so proportionably for greater or lesser quanty-
ties so sold, bartered, or given, directly or indirectly, as afforesaid;
& for the better execution of this order, all trucking howses erected,
not allowed by this Court, shalbe forthwith demolished; & for the
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better effecting of this order, it is declared, that one third part of the
poenalty shalbe graunted to the informer.

It is also hereby declared, that speciall care shalbe had by the
grand juryes of every Shire Court to inquire and present to the Court
what they find to discover matter matter leading to such a practise
agaynst the true intent of this law; & all other orders, giving liberty
to sell strong liquors to Indjans, are hereby repealed, & all licenses
formerly graunted are hereby disabled & cald in; provided alwayes,
that it is not intended that this law shall extend to restrayne any
person from any charitable act in relieveing any Indian, bona fide in
case of suddaine extreamitie by sicknes or fayntinge which cals for
such helpe, not exceedinge one dramm, nor when any phisition shall
prescribe in way of phisicke, any of the particulars before mentioned,
so as upon sight of his direction, in writeing, there be an allowance
had under the hand of one magistrate, or, where no magistrate is in
the towne residinge, under the hands of the towne commissioners, or
any two of them.

These two foregoing pieces of legislation are extremely
important in any historical consideration of the liquor problem.
They mark the first mention in legislation in America of what
is more familiarly known as illegal transportation. The law
of 1657, moreover, introduces the liquor prescription of a
“phisition,” which today occupies so prominent a place in
the prohibition scheme. Any man who now goes to a doctor,
suffering from alleged asthma or some other equally satisfying
ailment, for the purpose of obtaining a prescription for a pint,
qualifies as a sick Indian.

The return to prohibition for the Indians brought more
trouble to the Puritans. Enforcement of the law was exceed-
ingly difficult, as may be gathered from the next statute bear-
ing on the subject, enacted on May 23, 1666:

Whereas the sinn of drunkenes amongst the Indians doth much
increase, notwithstanding the lawes provided against that crying
sinne,

This Court doeth therefore order, that any person or persons that
shall see, know, or finde any Indian with any strong licquors, wine,
or strong drincke, that such Indians have any way gotten without
order as the lawe directs, shall have power to seize the same, & to
deliver the sajd strong drinks to the constables of the toune or place
where such Indians are found, with their persons, to be conveyed
before some magistrate or commissioner who have power to deale
in such cases; & such Indians as are found druncke, being appre-
hended, & will not confess how or where they had the sajd wine,
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licquors or strong drincke, shalbe secured or imprisoned untill they
make a just acknowledgment where they had their drincke aforesaid,
or committed to the house of correction, (or secured,) & there labour
to discharge the charge of their provission.

And if any such Inchan doe accuse any person soe selling or deliv-
ering strong drinck unto them, such Indian accusation shall be ac-
counted valid against any such persons accused, except such persons
shall cleare themselves by takinge their oath to the contrary, any
law or custome to the contrary notwithstanding.

And it is also further ordered, that whatsoever Indian shall heere-
after be taken druncke shall pay the summe of tenn shillings, or els
be whipt by laying on tenn stripes, accordinge to the discretion of
the judge, whither magistrate or commissioner, who shall have cog-
nisance of the case: and in all tounes where no magistrate or commis-
sioners are, such cases shallbe judged by the selectmen, or major
part of them.

Despite the tightening of the laws and the inflicting of
harsher punishment, the Indians continued to get uproariously
drunk, and the bootleggers continued to supply them. On
October 15, 1673, the General Court plugged up one weakness
in the law by the following amendment:

Whereas by experience, many persons, through poverty, not able
to pay the fine imposed by law on the sale of liquors to the Indians,
are thereby imboldned to transgresse, as an addition to the law, it
is hereby ordered, that persons transgressing that law, and not pay-
ing the fine imposed, shallbe punished by whipping, at the discretion
of the judges and greatnes of the offence, any law, custome or usage
notwithstanding.

One further law concerning the efforts to enforce prohibition
among the Indians may be cited. Trading houses had been
established by a number of the Puritans at convenient loca-
tions, after the same plan as the modern road house, and it
appeared that prohibition did not exist so far as they were
concerned. Accordingly, on November 3, 1675, the General
Court decreed:

at abuse & scandal! that hath arisenThis Court, considering the grc
by the license of the trading hous
enes and other crimes have binn,

es with the Indians, whereby drunk-
as it were, sold unto them,
at all such trading houses, from theIt is ordered by this Court, tl

publication hereof, shall wholly cease, and none to presume to make
any sale unto them, except in open shops and tounes where goods
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are sold unto the English, upon the penalty of ten pounds for every
conviction before laufull authority, one third to the informers, the
remainder to the country, any law, usage or custome to the contrary
notwithstanding.

Thus matters stood with respect to prohibition and the
Indian for the balance of the colonial period, which ended
with the establishment of the Province of Massachusetts Bay
in 1692.
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Governor John Winthrop Originates Temperance Reform Move-
ment in Charlestown Snoopers Become Legal Enforce-
ment Agents

While the Puritans were trying one experiment after another
to dry up the Indians after having first taught them to drink,
they were having equal difficulties during this period with their
own number. Especially was this true as their first born in the
new country reached young manhood and young womanhood,
only to rebel against the existing order of things in the colony.

A succession of regulatory plans and numerous prohibitions,
with increasingly severe penalties, were tried, but the legis-
lators always stopped short of complete prohibition. Penalties
for drunkenness had been imposed before the first regulatory
laws were enacted, but they were not as severe at any time as
the penalties which were provided for a long list of offences in-
volving public morals, private opinions and domestic rights.
It is doubtful if the abuse of liquor was looked upon as being
quite so grave a sin as for a woman to wear colored ribbons,
fancy dresses or other alluring raiment to say nothing of the
mandate concerning the cut of one’s hair.

While men and women were driven out into the wilds to
starve, had their tongues torn out and their ears cut off for
offences which the prohibitionist of today would not consider
nearly so reprehensible as rum-running or bootlegging, almost
any liquor offence was treated with marked toleration.

Just as Massachusetts has blazed the way in most legislation
now on the statute books of the various States, so were the
colonial laws on the liquor subject pioneer legislation. For
this reason the various statutes are worth more than passing
attention, and should not be too hastily judged.

After the first license law of 1633, which had included the
original prohibition provision affecting Indians, the General
Court, meeting at “Newe Towne” on September 3, 1634, in-

Chapter II

THE COLONIST FLIRTS WITH PROHIBITION
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vaded the price-fixing field, both with respect to meals and
drink. The first statute of this kind read;

It is ordered that noe person that keepes an ordinary shall take
above 6 pence a meale for a person, & not above one pence for an ale
quarte of beare, out of meale tyme, under the penalty of 10 shillings
for every offence, either of dyet or beare.

Likewise that victulers, or keepers of an ordinary, shall not suffer
any tobacco to be taken in their howses, under the penalty of 5 shil-
lings for every offence, to be payde by the victuler, & 12 pence by the
party that takes it.

The public use of tobacco, as well as the planting of tobacco >
had been prohibited by statute in 1632. In addition to the
above prohibition as affecting public houses, another statute
enacted at the same time prohibited the use of tobacco in any
form in the private home.

Provision was made on March 4, 1635, “that noe person
whatsoever shall keepe a common victualing howse, without
licence from the Court, under the penalty of 20 shillings a
weeke.” This was the second move in building up the license
system.

In 1636 a law was passed looking for revenue, a tax of one-
sixth part of the price or value being placed on “fruite, spice,
shugar, wine, strong water or tobacco.” The ban on the last
named article had been partially lifted by this time, when it
appeared that it was of considerable value for export. The first
tax law did not last long. Within a few months it was repealed
except on liquor, but when it appeared that the liquor traffic
needed encouragement, the General Court on March 12, 1637,
decided:

The lawe for impositions to bee paid upon wine & strong water
is repealed; & it is ordered, that every towne shall present a man to
bee alowed to sell wine & strong water made in the country, & no
other strong water is to bee sould.

One can readily visualize a picture in which, with the govern-
ment thus encouraging the liquor industry and making it pos-
sible for lower prices, the colonists availed themselves of the
opportunity to go on a spree. The records would indicate that
the good Puritans did this very thing, and with such outstand-
ing success that the General Court, before the year was ended,
was frantically trying to check the carousal.
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On June 6, 1637, the Quarter Court, sitting in Boston, im-
posed many sentences reflecting this situation, among them
being:

Samuell Cole was fined 10 shillings for selling a quart of beare at
2 pence, & was licensed to sell such claret and white wine as is sent
for.

Edward Seale, for his beastly drunkenes, was censured to bee set
in the bilboes till the end of the Court, & then to bee severely whiped.

George Munnings was fined 20 shillings for seling beare & keeping
a house of intertainement without license.

Eobert Longe was fined 10 shillings for selling a quart of beare at
2 pence, & was licensed to sell such claret & white wine as is sent for.

William Baulston was fined 10 shillings for selling a quart of beare
at 2 pence.

James Browne was censured, for drunkenes, to bee set two houres
in the bilboes, upon the market day, at Boston, publikely.

And the said James Browne was fined 40 shillings for selling strong
water to the Indians without license.

Benjamin Hubberd was also solemly admonished of his failing, for
being in company with James Browme & the rest, & often drinking
of the strong water bottle with them, & not reproving them.

There were other records somewhat similar in nature. It is
rather extraordinary in court procedure, perhaps, for a fine for
profiteering in beer to be included in the same order enlarging
the scope of a liquor license. A few months later, on November
2, 1637, the General Court enacted a law prohibiting the sale
of spirituous liquor in all “ordinaries.” This was the first pro-
hibition statute affecting the white race in America. The law
read:

In regard of the great abuse in ordinaries, it is ordered, that no
ordinary keeper shall sell either sack or strong water.

Less than three weeks later, on November 20 of the same year,
the General Court amplified this prohibitory statute, barred
wine and spirits from inns and public houses, endeavored to
control the strength of beer to be brewed and sold, legislated
against loitering in places where beer was sold, and otherwise
changed the laws relating to inns and victualling houses. This
important law was as follows:

Whereas, it hath appeared unto this Court, upon many sad com-
plaints, that much drunkennes, wast of the good creatures of God,
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mispence of precious time, & other disorders have frequently fallen
out in the inns, & comon victualing houses within this jurisdiction,
whearby God is much dishonored, the profession of religion reproached,
& the welfare of this comonwelth greatly impaired, & the true use
of such houses (being the necessary releefe of travellers) subverted;
ffor redresse hearof it is now ordered, that after the last day of this
present month, it shall not bee lawful for any person that shall keepe
any such inne, or comon victualing house, to sell or have in their
houses any wine, or strong waters, nor any beare, or other drinke
other then such as may & shall be souled for 1 pence the quart at the
most; & for this end none of those persons (other then in such townes
as for want of a comon brewar shalbee alowed by this Court, or by
the Court of Assistants, or by two of the Counsell) shall brewe any
beare to sell, but shall take the same of some comon brewer, upon
paine to forfet for every offence against this order 10 pounds. And
it is further ordered, that no such comon brewer shall sell or utter
to any inn or comon victualing house, within this jurisdiction, any
beare, or other drinke of any stronger size then such as may & shalbe
affoarded at the rate of 8 shillings the barrell, upon paine of 20 pounds
for every offence against this order.

And it is further ordered, that no single man, or other person,
inhabiting in this jurisdiction, shall lodge or remain in any such inn
or comon victualing house longer then for their necessary occations,
upon payne of 20 shillings for every offence, both for the housekeeper
& the person there abiding contrary to this order.

And for the better discovery & punishing of the said offences, it is
ordered, that the cunstables of every towne shall make diligent search
& inquiry of all the said offences, & present the same to the next
Court, & for this end they shalbee charged therewith in their oathes.

And whearas complaint hath bene also made that diverse pore
people, who would willingly content themselves with meane dyot,
are forced to take such dyot as is tendered them at 12 pence the
meale or more, it is now ordered, that every keeper of such inn or
common victualling house shall sell & alowe unto every of their guests
such victuals as they shall call for, & not force them to take more or
other then they desire, bee it never so meane & small in quantity,
& shall affoard the same and all other dyot at reasonable prizes,
upon paine of such fine as the Court shall inflict, according to the
measure & quantity of the offence.

Provided, that it may bee lawfull for any such innkeeper or vic-
tualler to have in their houses some small quantity of strong water
for their owne private & necessary use.

And because the comon brewers may the better bee houlden to
the observation of this order, it is likewise ordered, that no person
shall brewe any beare or other drink to sell in grosse or by retaile,
but only such as shalbee licensed by this Court or by the Court of
Assistants, upon paine of 100 pounds; & whearas Captaine Sedg-
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wick hath before this time set up a brew house at his greate charge,
& very commodious for this part of the countrey, hee is freely licensed
to brewe beare to sell according to the size before licensed dureing
the plesure of the Courts.

This piece of legislation is particularly interesting. In it was
the origin of the “European” as differentiated from the “Ameri-
can” plan in the hotels of this hemisphere. The provision to
permit an innkeeper to have hard liquor on his premises for his
own use would appear to be somewhat of a joker.

The new law appeared to work out quite well, so well, in
fact, that by May 22, 1639, the General Court was ready to
permit the manufacture and sale of stronger beer, a product with
somewhat more of a body to it than that sold at a penny a quart.
But along with this concession to the trade came a “not to be
drunk on the premises” edict with respect to wine. The com-
bination law was as follows:

The orders about restraint of beare are repealed, both in respect of
the brewar & the ordinaries, & the ordinaries are permitted to sell
beare at 2 pence a quart.

It was ordered, that those that are permitted to retaile wines
should not sell any to bee drunke in their houses.

On September 4, 1639, the General Court enacted a law which
was a forerunner of the “anti-treating” legislation which was
placed on the statute books of Massachusetts some two and a
half centuries later. It was an unusually worded effort, and
prohibited the drinking of healths and toasts in the following
language:

Forasmuch as it is evident unto this Court, that the common cus-
tom of drinking one to another is a meere useless ceremony, & draweth
(on) that abominable practice of drinking healths, & is also an occa-
tion of much wast of the good creatures, & of many other sinns, as
drunkennes, quarelling, bloudshed, uncleannes, mispense of precious
time, etc., which as they ought in all places & times to bee prevented,
carefully; so especially in plantations, of churches, & common weales,
wherin the least knowne evills are not to bee tollerated, by such as
are bound by soleme covenant to walke by the rule of Gods word in
all their conversation,

It is therefore ordered, that (after the publication of this order) no
person of this jurisdiction, nor any other person who shall hereafter
come into this jurisdiction, (after one weekes residence hcare,) shall,
directly or indirectly, by any colour or circumstance, drinke to any
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other, contrary to the intent of this order, upon paine of 12 pence, to
bee forfaited for every offence, to be levyed by the cunstable, by order
from any magistrate, or such as are appointed in townes to determine
small causes, upon conviction by confession of the party, or other
sufficient testimony upon oath, to bee to the use of the towne, where
the offence shall bee committed, & of the party complaining, by
equal apportion.

The origin of this law has been traced to John Winthrop,
the first Governor of the colony under its charter, who started
the temperance movement in America in 1630. The Gover-
nor’s Journal shows that on October 25 of that year, before
he had moved from Charlestown to Boston, he had made the
following entry:

The governour, upon consideration of the inconveniences which
had grown in England by drinking one to another, restrained it at
his own table, and wished others to do the like, so as it grew, by little
and little, to disuse.

Thus Charlestown, notorious for its wetness in later years,
was the birthplace of the first temperance reform movement
in America.

The passage of the law prohibiting the custom of pledging
healths in 1639 was due to Governor Winthrop’s influence.
He referred to it in his Journal, as follows:

At the general court, an order was made to abolish that vain cus-
tom of drinking one to another, and that upon theseand other grounds:

1. It was a thing of no good use.
2. It was an inducement to drunkenness, and occasion of quarrel-

ling and bloodshed.
3. It occasioned much waste of wine and beer.
4. It was very troublesome to many, especially the masters and

mistresses of the feast, who were forced thereby to drink more oft
than they would, etc. Yet divers (even godly persons) were very
loath to part with this idle ceremony, though (when disputation was
tendered) they had no list, nor, indeed, could find any arguments, to
maintain it. Such power hath custom, etc.

In “The Life and Letters of John Winthrop,” by Robert C.
Winthrop, it is set forth that Winthrop undoubtedly had a
principal hand in the passage of the law. A loose memoran-
dum found among his papers contains a sort of syllogistic
brief of an argument which he probably made upon the occa-
sion. It is in the following words:
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(1.) Such a law as tends to the suppressing of a vain custom (quate-
nus it so doth) is a wholesome law. This law doth so, - ergo. The
minor is proved thus: 1. Every empty and ineffectual representa-
tion of serious things is a way of vanity. But this custom is such;
for it is intended to hold forth love and wishes of health, which are
serious things, by drinking, which, neither in the nature nor use, it is
able to effect; for it is looked at as a mere compliment, and is not
taken as an argument of love, which ought to be unfeigned, ergo.
2. To employ the creature out of its natural use, without warrant of
authority, necessity or conveniency, is a way of vanity. But this
custom doth so, ergo.

(2.) Such a law as frees a man from frequent and needless tempta-
tions to dissemble love, etc. (quatenus it so doth) is a wholesome law.
But this doth so, ergo.

Considering the provision of the law to give the complainant
one-half of the fine, it is safe to assume that if some of the
present-day snoopers could have lived in that period, they
would have picked up many an easy sixpence.

The law remained on the statute books for nearly six years,
but was not a success. Besides, on state and other special
occasions, the guests around the festive board found the drink-
ing of healths and toasts a convenient and orderly method of
sliding under the table. The death of the statute was in
abrupt language in comparison to that used on the occasion
of its birth. The General Court, on May 14, 1645, thus
pronounced its demise:

The order against drinking one to another is hereby repealed.

A rather drastic new liquor code, incorporating many new
features, was enacted by the General Court on the same day.
A new method of licensing, by county court, was established.
Drunkenness and “tipling” for more than a half hour at a
stretch, were forbidden under various penalties. Excessive
wine drinking was defined as more than half a pint at one
time. The payment of laborers and workmen in wine was
prohibited. This interesting code read:

It is ordered that no man shalbe alowed to keepe publike houses
of intertainment for strangers or travellers, nor shall any one be a
common victualler, inkeeper, or keeper of a cookes shop, vintner,
taverner, or publike seller of wine, ale, beare, strong water, without
alowance in some Quarter Court in ye sheire where such do dwell,
upon paine of forfeiture of 20 shillings per weeke while they continue
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without ye said licence; nor shall any such person as have publike
houses of intertainment, & have licence, sell beare for above 2 pence
an ale quart; neither shall any such person or persons formerly named
suffer any to be drunke or drinke excessively, or continue tipling
above ye space of halfe an hour in any of their said houses, under
penalty of 5 shillings for every such offence suffred; and every person
founde drunke in ye said houses or elsewhere shall forfeit 10 shillings,
& for every excessive drinking he shall forfeit 3 shillings 4 pence; for
siting idle, & continuing drinking above halfe an houre, 2 shillings
6 pence; & it is declared to be excessive drinking of wine when above
halfe a pint of vine is alowed at one time to one person to drinke;
provided that it shalbe lawfull for any strangers, or lodgers, or any
person or persons, in an orderly way, to continue in such houses of
common intertainment dureing meale times, or upon lawfull busines,
what time their occasions shall require.

It is further ordered, that every innkeeper shall provide for inter-
tainment of strangers horses, haveing one inclosure for summer, &

hay & provender for winter. And if any person offend in drunkennes,
excessive or long drinking, ye second time, they shall pay double
fines, & if they fall into ye same offence ye third time, they shall pay
treble fines; & if ye parties be not able to pay ye fines, then he that
is found drunke shalbe punished with ten stripes, & he that offends
in excessive or long drinking, hee shalbe put in ye stocks for three
houres when ye weather is seasonable, & if they offend ye 4th time,
they shalbe put into prison, & there remaine till they put in two suf-
ficient sureties for their good behaviour.

Further, it is ordered that any one magistrate, within their severall
sheireS, may hear & determine any offence or offences against this
order, & upon due conviction by veiwe of ye magistrate, by two wit-
nesses, or confession of ye partye, to levye ye said severall fines by
a warrant to ye cunstable for that end, who shalbe accountable to ye
Treasurer of ye sheire for ye same.

Whereas it is found, by too common & sad experience in all parts
of ye colony, that ye forcing of laborers & other workmen to take
wine in pay for their labour is a great nursery or preparative to drunk-
enes & unlawful tipling, occasioning ye private meetings of profane
persons, whereby youth is drawen aside to lewdnes, ye good creature
of God notoriously abused, ye harts of good people much sadened, ye
profession of religion scandalized, & ye Lord greatly dishonored, it is
therefore ordered & ordained by this Court, that no laborer or work-
man whatsoever shall, after ye publication & promulgation hereof,
be inforced or presed to take wane in pay for his labour; and for
further prevention of ye aforesaid enormities & unlawful tipling, &

excesse of drinking, it is hereby further ordained that no laborer or
workman whatsoever, after ye 10th of July next ensuing, under what
pretence soever, shall sell wine, or make payment of any debt therewith,
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either by retaile or otherwise then in ye same peece he takes ye same;
& if any such person or persons shall, notwithstanding, offend, con-
trary to this order, shall forfeits & loose 2 shillings for every quart of
wine so sould & disposed of.

Just why the legislators saw fit to insert a provision for
“intertainment of strangers horses” in the middle of so serious
and lengthy a liquor law is not made clear.

A further tightening of the liquor laws became necessary in
the following year, and by an act placed on the statute books
on November 4, 1646, a license fee was established for the first
time, a 9 o’clock closing hour was decreed, and additional
enforcement provisions were made effective. In part, this law
read:

Forasmuch as drunkennes is a vice to be abhored of all nations,
especially of those who hold out & profess ye gospell of Christ Jesus,
& seeing any strict law against this sinn will not prevaile, unless ye
cause be taken away, it is therefore ordered by this Courte,

1. First, that no machant cowper, nor any other person whatsoever,
shall after ye first day of ye first month sell any wine under a quarter
caske, neither by quart, gallon, or any other measure, but onely to
such tavernes as are licensed by ye Courte to retaile wine, or any one
whom ye Courte may license to sell per ye gallon; & whosoever shall
transgress this order shall pay 10 pounds to the treasury of ye country,
to be levied by distres upon his goods & chattels; & where there is
no estate found, such delinquent against this order to be imprisoned
dureing ye courts pleasure.

2. That no taverner be licensed to sell wine, but shall first pay a
fine to ye treasury, & an yearly rent for his said license also.

3. That ye cunstables have power from time to time not onely to
enter into & serch ye tavernes, for any disorder there may be there
found, to punish according to law, either ye taverner that suffreth
misdemenour in his house, or any other offenders there, as also to
serch any house suspected to sell wine contrary to this order, also
any taverner or other person, that shall informe against any trans-
greser of this order, shall have halfe of the fine for his incuragment,
this to be of force to ye end of ye next Court of Elections, & no longer,
except ye Courte shall otherwise order.

It is ordered and enacted that no person or persons haveing licence
to keepe a common house of intertainment shall suffer any person
or persons at unseasonable times to drinke or tipple in their houses,
upon paine to forfeit for every fine for each person so tippleing five
shillings; & it is declared to be unseasonable times any time after
nyne of the clock.
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The same law provided an exemption under this last pro-
vision for seafaring men and travellers in the night, “when
they first come ashore or from their journey in such houses,
so that there be no disorder amongst them.” It also prohibited
the selling of “strong water, wine or beere in homes to any
stranger or neighbor.” The license fees were established as
follows;

15 pounds a year; Roxberry 2,
2, Weymoth 16 shillings, Ipswich
Newberry 1, Salsberry 10 shillings,

Boston, Charlestowne, Salem,
Dorchester 1, Cambridge 3, Linn
2, Winnetsemet 3, Marble Head 2,
Hingham 10 shillings.

The clergy of the colonial period did not feel called upon to
set an example for their flocks by practicing total abstinence.
On the contrary, wherever the clergy were to be found, drink
was usually to be found, also, although, of course, there were
exceptions. According to early histories of Boston it was cus-
tomary on the Sabbath for the meeting house congregations,
after listening to from two to four hours of preaching, to form
a procession and march in a body, headed by the minister and
elders, to the nearest tavern for liquid refreshment.

The records of the General Court for May 26,1647, present
the following interesting item:

The Courte thinke it convenient that order be given to ye auditor
to send 12 gallons of sack & 6 gallons of white wine, as a small testi-
mony of ye Courts respect, to that reverend assembly of elders at
Cambridge.

Although previous legislation had been enacted providing
that licenses should be granted by the county courts, the
General Court, also on May 26, 1647, again provided:

Henceforth all such as are to keepe houses of common intertain-
ment, & to retaile wine, beere, etc. .

.

. shalbe licensed at the Courts
of the sheire where they live or ye Courte of Assistants, so as thi;
Courte may not be thereby hindered in their more weighty affairs.

Drunkenness continued to increase steadily in the colony.
By October 18, 1648, the General Court had become so alarmed
that it expressed a fear that unless it could be checked, some
dire disaster would be inflicted on the people. A further regu-
latory provision was enacted, as follows;
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Whereas it is found by experience, that a greate quantity of wine
is spent, & much thereof abused to excesse of drinking & unto drunk-
ennes it selfe, notwithstanding all the hoalsome lawes provided &

published for the preventing thereof, which tendeth much to the
dishonour of God, the discredit of the gospell, to the shame of the
country, & much olfencive to all godly people amongst ourselves, &

such as are in confederation with us, & much to be feared, if not
speedily prevented, it will bring some stroake of Gods heavy hand
upon us, it is therefore ordered, that if any person, who is by this
Courte alowed to sell wine or beere, shall, from this time forward,
conceale in his house any person that shall be found drunken, &

shall not forthwith procure a cunstable, whereby such a drunken
person may be brought before some magistrate, to the end he may
receive condigne punishment, in the interim the said vintner or drawer
of beere to stay the person untill the cunstable shall come; & in
case the vintner or drawer of beere shall not forthwith attend the
execution of this order, he shall forfeit to the use of the country five
pounds for every such default.

And hereby it is declared that the power of each magistrate is
further ratified, & their utmost care therein is further desired, that
as oft as they see meete, to command a cunstable to accompany
them, by day or by night, to enter into any taverne or victualing
house to search out any such disorders as aforesaid, & finding any
such person or persons, to imprison them, or put them into the stocks,
according as he shall see cause.

Exactly one year later, October 18, 1649, the General Court
took notice of a situation by which innkeepers were increasing
their profits by compelling the thirsty to buy wine instead
of beer, merely by curtailing the supply of the malt product.
To meet this problem the following law was enacted:

Itt is ordered by this Courte, that every victualler, ordjnary keeper,
or taverner shall alwayes, after the first of March next, be provided
of good and wholesome beere for the entertajnment of strajngers,
who, for want thereof, are necessitated to much needlesse expences
in wine; and what ever ordjnary keeper, victualler or tavernor shall
not, from time to time, be provided of such good']and wholesome
beere for the entertajnment of strajngers, and prevention of
other needlesse expences, they shall forfeite for the first offence fforty
shillings, and for the second they shall forfeite their licenses.

By 1651 the Puritans had become greatly concerned with
the increased carousing among their young people, which
they blamed largely on “such as come from forraigne partes.”
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A new statute was enacted on October 14 of that year which
clearly reflects the worries of the lawmakers. It read:

yne, & corrupt persons, bothUpon information of divers k
such as come from forraigne parte & also some others, here inhabitinge
& residinge, which insinuate themselves into the fellowship of the
younge people of tills country, drawing them both by night & by day
from theire callinges, studdies, honest occupations, & lodging places,
to the great dishonour of God, greife of theire parents, masters,
teachers, tutours, guardians, overseers, & such like, it is ordered by
this Court & the authoritie thereof, that whosoever shall henceforth
any wayes cause or suffer any younge people or persons whatsoever,
whether children, servants, apprintizes, sohollers belonginge to the
Colledge or any other Latine sohoole, to spend any of theire time or
estate, by night or day, in his or theire company, howse, shoppe,
shippe, or other vessell, whether ordinary, taverne, victuallinge howse,
cellar, or other place where they have to doe, & shall not, from time
to time, discharge & hasten all such youthes to theire severall im-
ployment & places of abode or lodging aforesaid, if theire beinge in
any such place be knowne to them, or any servant or other helpe in
the family, or supplyinge the place of a servant, at sea or at land,
that then such person, howseholder, shopkeeper, shipmaster, ordinary
keeper, tavernor, victualler, or other, shall forfeit the summe of
fortie shillings, uppon legall conviction before any magistrate, or others
authorized to end small causes, the one halfe to the informer & the
other halfe to the country; & all cunstables in their severall jurisdic-
tions are also authorized to act herein as is provided in reference to
the law of inkeepers.

The Massachusetts General Court has been legislating
on liquor and drinking it for three hundred years, but the
legislators of today would hardly dare to enact legislation
providing meals, with beer and wine, for themselves at the
expense of the public. Yet this is precisely what the General
Court on November 2, 1654, had no compunctions in doing,
as follows:

Whereas it is judged most comly, convenient, & conduceable to the
dispatch of publicke service that the Deputys of ye Generali Court
should dyett together, especially at dynner, it is therefore ordred,
that the Deputys of the Generali Court, the next ensuing yeare,
viz. 1655, shall all be provided for at the Shipp Taverne, at Boston,
in respect of dynner, & that they shall all accordingly dyne together,
& that Lieut. Phillips, the keeper of the said taverne, shalbe payd
for ye same by the Treasurer for the tyme being, by discounting the
same in the custome of wyne payable by the said Lieut. Phillips, &
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that the Treasurer ghalbe repayd by the severall townes, according
to the charges of their respective deputys with their next country
rate, & in the same kind of payment; and it is further ordered, for the
prevention of unsettledness & other distractions for the future, that
the Deputys of the Generali Court shall yearly, & every yeare, from
tyme to tyme before the disolving of the last session thereof, accord-
ingly take some effectuall course in this case in such sort as to them-
selves shall seeme best, that the Deputys of the next succeeding Court
may not be occasioned to seeke theire own settlement in this case,
& so retard publick service.

Early in the following month the legislative record added
to the above:

An agreement made with Lieut. Phillips by the Deputys now
assembled in General Court, that the Deputys of the next Court of
Election shall sitt in the new Court Chamber, & be dyeted with
breakfast, dynner, & supper, with wine & beere betweene meales,
with fire & beds, at the rate of 3 shillings per day, and so many as
take of their dyet as afforsaid at said house, but such as only dyne, &

not supp, to pay eighteen pence for their dynners with wine, & beere
betwixt meales; but by wine is intended a cupp each man at dynners
& supp, & no more.

Lieut. Phillips did accept of this, & agreed thereto, with this pro-
viso, that only such as had of their dyet there should have beere be-
tweene meales, & also that uppon extraordinary occasion he might
have the use of the great court chamber.

An important amendment to the license system was en-
acted on May 6, 1657, giving further evidence of the efforts
of the Puritans to control the abuse of liquor:

Seeing it is difficult to order & keepe the howses of publicke enter-
taynment in such conformitie to the wholsome lawes established by
this Court as is necessary for the prevention of drunkenes, excessive
drinkeing, vayne expence of money, time, & the abuse of the good
creatures of God, it is therefore ordred by this Court & the authoritie
thereof, that no person or persons hereafter shalbe lycensed to keepe
a howse of common entertaynment, or to sell stronge waters for any
longer then one yeare at one time; & that such as keepe howses of
publicke entertaynment, or sell stronge waters, which for the present
are lycenced, (the present vintnors dureing their contract excepted,)
shall & hereby are enjoyned to repayre once within this yeare to their
severall County Courts, for renewing their licenses, according to this
law, for which they are to pay two shillings six pence to the clarke
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of that Court, or else they shall forfeit & pay as unlicensed alehowse
keepers, for every offence five pounds.

While in 1645 the General Court had enacted legislation to
prevent employers of labor from compelling workmen to accept
their pay in wine, the General Court found, in 1672, that a
serious labor problem had resulted from the demands of work-
men that they be given liquor in addition to their pay, or they
would not work. New legislation resulted:

Whereas there have binn sundry & frequent complaints prefferred
to this Court of oppression by excessive wages of worke men &

labourers, which, notwithstanding the endeavours of this Court to
redress such oppressions, continue, & further increase, by a dangerous
imposition of such persons on those they worke & labour for, by
demanding an allowance of licquors or wine every day, over & above
their wages, without which it is found, by too sad experience, many
refuse to worke. Now, forasmuch as such a practize of drincking
licquors & wine tends much to the rooting young persons in an evill
practise, & by degrees to trayne them up to an habitt of excesse, it
is therefore ordered by this Court & by the authority thereof, & be
it hereby enacted, that if any person or persons, after the publica-
tion hereof, shall give wine or strong licquers to any workmen or

boyes that worke with them, except in oases of necessity, shall pay
twenty shillings for every such offence.

An elaborate piece of legislation affecting the habits and
morals of the colonists was enacted on November 3, 1675,
several provisions of which concerned intoxicating liquor. An
attempt was made to restrict the number of licensed houses,
and a spy system such as has been suggested by extreme pro-
hibitionists of the present day was introduced in the following
language:

Whereas the shamefull and scandelous sin of excessive drinking,
tipling, & company keeping in tavernes, etc., ordinarys, grows upon
us, for reformation whereof:

It is commended to the care of the respective County Courts not
to license any more publick houses than are absolutely necessary in
any toune, and to take care that none be licenst but persons of ap-
prooved sobriety and fidelity to law and good order; and that
licensed houses be regulated in theire improovement for the refresh-
ing & entertainment of travajlers & strangers only, and all toune
dwellers are hereby strictly enjoyned & required to forbeare spending
theire time or estates in such common houses of enterteynment, to
drincke & tiple, upon poenalty of five shillings for every offence, or,
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if poore, to be whipt, at the discretion of the judge, not exceeding
five stripes; and every ordinary keeper, permitting persons to trans-
gress as above sajd, shall incurr the poenalty of five shillings for each
offence in that kinde; and any magistrate, commissioner, or select-
men are impowred & required vigorously to putt the above law in
execution.

And, {further, it is ordered, that all private, unlicensed houses of
enterteinment be diligently searched out, and the poenalty of this
law strictly imposed; and that all such houses may be the better
discovered, the selectmen of every toune shall choose some sober
and discreete persons, to be authorized from the County Court,
each of whom shall take the charge of ten or twelve familyes of his
neighbourhood and shall diligently inspect them, and present the
names of such persons so transgressing to the magistrate, commis-
sioners, or selectmen of the toune, who shall returns the same to be
proceeded with by the next County Court as the law directs; and
the persons so chosen and authorized, and attending theire duty
(faithfully therein, shall have one third of the fines allowed them;
but, if neglect of their duty, and shall be so judged by authority,
they shall incurr the same poenalty provided against unlicensed
houses.

Another provision of this extraordinary law, which gives an
indication of the manner in which the younger generation of
the Puritans was “stepping out,” is self-explanatory:

Whereas there is a loose & sinfull custome of going or riding from
toune to toune, and that oft times men and weomen together, upon
pretence of going to lecture, but it appeares to be meerely to drincke
& revell in ordinarys & tavernes, which is in itself scandalous, and
it is to be feared a notable means to debauch our youth and hazard
the chastity of such as are draune forth thereunto, for prevention
whereof, —•

It is ordered by this Court, that all single persons who, meerly
for their pleasure, take such journeyes, & frequent such ordinaryes,
shall be reputed and accounted riotous & unsober persons, and of
ill behaviour, and shall be liable to be summoned to appeare before
any County Court, magistrate or commissioner, & being thereof
convicted, shall give bond of sufficient suretyes for the good behaviour
in twenty pounds, and upon refusall so to doe, shall be committed
to prison for ten days, or pay a fine of forty shillings for each offence.

Although not a part of the liquor legislation, another pro-
vision of this same statute is interesting as showing what would
have happened to some of the characters now enlivening|the
night clubs had they lived in that period. It read;
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Whereas there is a manifest pride openly appearing amongst us in
that long haire, like weomens haire, is worne by some men, either
their oune or others haire made into perewiggs, and by some weomen
wearing borders of haire, and theire cutting, curling & immodest lay-
ing out theire haire, which practise doeth prevayle & increase, especi-
ally amongst the younger sort,

This Court doeth declare against this ill custome as offencive to
them and divers sober Christians amongst us, and therefore doe hereby
exhort and advise all persons to use moderation in this respect; and
further, doe impower all grand juryes to present to the County Court
such persons, whither male or female, whom they shall judge to ex-
ceede in the premises; and the County Courts are hereby authorized
to proceed against such delinquents either by admonition, fine or
correction, according to theire good discretion.

Almost two years later, on May 24, 1677, the General Court
enacted legislation permitting the sale of stronger beer - at a
higher price than that which had been fixed by statute. The
new law provided:

For the advancement of the countreyes commodities, it’s ordered
by this Court & authority thereof, that all retailers of strong beer,
being licenced thereunto, shall have liberty to sell strong beere above
two pence per quart, provided they put in of barly mault proportion-
able, i. e., beer of three pence per quart, threebushells of mault to a
barrell; at 4 pence per quart, 4 bushells of mault to a barrell; any
law, usage or custome to the contrary notwithstanding.

Legislation to cover a new liquor problem was enacted on
May 28, 1679:

Whereas there is an abusive & evil practise taken up in several
places of this colony, upon trayning dayes, more publicke or privat
& other publicke conventions of people upon civil occasions, diver
persons taking liberty to bring into the field, and other places neere
such concourse of people, considerable quantities of wine, strong
liquors, cider, & other inebriating drinckes, having no licence so to doe,
whereby many people, both English & Indians, that come to such
meetings, aswell as souldjers, committ many disorders of drunkeness,
fighting, neglect of duty, etc., for prevention whereof it is ordered by
this Court and by the authority thereof, that henceforth no person
whatsoever shall presume to bring into the feild and sell by retayle
upon such occasions any wine, strong liquor, cider, or any other in-
ebriating drinckes, excepting beere of a penny a quart, unless he or
they so doing have license from the hands of two magistrates, or the
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cheife military officer or officers in the feild, upon penalty of forfeiting
all such strong drincke, and paying a fine of five pounds, one halfe
to the informer, & the other halfe to the county Treasury.

Drastic changes in the license law were enacted on March
16, 1680, and for the first time a definite limitation, by number,
was placed on licenses, as follows:

As an addition to the law, title Inkeepers, section the first, it is
ordered by this Court and the authority thereof, that for the future
the selectmen of all tounes shall approove of all persons to be licensed
before licence be granted to any of them by the County Court to
keep such publick house, or be retayler of strong licquors in any of
the sajd tounes, & all persons shall annually renew their license of
the spring Court in their respective count] es.

2. Before any license be granted, the grand jury shall bring in
their presentments, and in case any licensed persons shall be pre-
sented or prosecuted by the selectmen, or any other, for transgressing
the law referring to such persons, and be legally convicted, besides
the poenalty which the law appoints as a punishment for their mis-
demeanour, their license shall not be renewed untill the fine be payd;
and upon a seccond conviction, they shall forfeit their license; and
the persons annually licensed, after the first day of October next,
shall not exceed, i. e., in Boston, sixe wine taverners, ten inholders,
and eight retaylors for wine & strong licquors out of doores; in Salem,
wine tavernes two, inhoulders fower, retajlers for wine & strong
licquors fowre; in Charls Toune three publick houses and one re-
tayler for wine, etc., out of doores; in Ipsvitch, two publique houses
and one retayler for wine; in Glooester, two; Lynn, two; Hingham,
two; Newbery, two publick houses; and in no other toune in this
jurisdiction more then one such publick house or retayler.

3. It is hereby declared lawfull for any of the County Courts to
punish the transgressors of this law by fine, imprisonment, or cor-
porall punishment, not exceeding ten stripes for the first offence.

During the next five years the colonists made few changes
in their liquor laws, and the code already outlined in general,
but which had far more of detail, continued in effect until the
formation of the Massachusetts Bay Province, in 1692. The
province took in not only the Massachusetts Colony, the
Puritan Commonwealth, which had existed as an independent
political body for more than half a century until its charter
was revoked in 1684, but also Nova Scotia, Maine and Plym-
outh.

The colonial legislation on the liquor subject is an interesting
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study and presents many glaring inconsistencies in the traits of
the Puritans. Organized as a profit-making company, their
mercenary instincts were too strong for them to completely
prohibit the liquor traffic, and periods of prohibitory nibbles
were often followed by periods of lax law enforcement. More-
over, they like their drink, and recognized evil not in its use
but only in its abuse.
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The Clergy Becomes Alarmed and Blames Liquor for Religious
Decline Rum Declared to be First Need of Army in the
Revolution

With the establishment of the government of the Province
of Massachusetts Bay, in 1692, a new start was made on
liquor legislation, but, as was the case during the colonial
period, efforts were directed largely to regulation rather than
prohibition.

Two important pieces of legislation were considered sufficient
for the first year. A new law providing a penalty for drunken-
ness was enacted, under which, for a first offence, a fine of five
shillings, to go to the poor of the town in which the offence was
committed, was established. If the defendant, upon convic-
tion, refused or was unable to pay the fine, the law provided
that he be “set in the stocks, not exceeding three hours.” For
conviction of a second offence within six months, in addition
to the first penalty, the defendant was required to furnish two
securities in the sum of 10 pounds each, for good behavior, and
to be sent to jail until such securities were found.

The second statute, chapter 20 of 1692, was entitled, “An
act for the suppressing of unlicensed houses, and the due regu-
lation of such as are or shall be licensed.” In addition to
providing a penalty of 40 shillings for an unlicensed house,
one-half to go to the informer and the other half to the poor,
it contained an entirely new provision forbidding games and
gaming in public houses. To help in the enforcement of this
provision it was ordered:

That no taverner, inn-keeper, ale-house keeper or victualler, shall
have or keep in or about their houses, out-houses, yards, backsides,
gardens or places to them belonging, any dice, cards, tables, bowls,
shuffleboards, billiards, coyts, cales, logats, or any other implements
used in gaming.

Chapter 111

THE RUM PROBLEM IN THE PROVINCE
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Under chapter 9 of 1693, the penalty for drunkenness was
again tightened, the punishment to be:

By setting in the stocks, or putting into the cage, not exceeding
three hours, or imprisonment twenty-four hours, or by whipping, not
exceeding 10 stripes, as the case may deserve, and where the offender
has not wherewithal! to satisfy the law in that case provided.

In the same year the laws of the colonial government pro-
hibiting the sale or gift of liquor to the Indians were re-enacted
in much the same form as worked out after years of experience
by the Puritans.

Two new departures in liquor legislation were placed on the
statute books in 1694, under chapter 22, which was entitled,
“An act for the more effectual suppressing of drunkenness.”
The first provision related to the acceptance of bribes by officers
entrusted with the duty of enforcing the liquor laws. It pro-
vided that an officer receiving a bribe should be punished by a
fine of three times the amount of the bribe, one-half to go to
the government and the other half to the informer,—discharged
from public service as an officer, and barred from reappointment
for a period of three years.

The second new provision required selectmen to post in “all
publick houses a list of all persons reputed drunkards or common
tiplers misspending their time and estate in such houses.” A
fine of 20 shillings was prescribed for entertainment of those
whose names were posted.

The steady increase in drunkenness and in other acts which
had been made sins and crimes by the old blue laws of the
colony, and which continued, notwithstanding the severity of
those laws, aroused the ministers of the province to action
during 1694. A memorial was prepared by them, the title of
which read:

A Memorial! Humbly offered unto His Excellency The Governour
& ye Generali Assembly of ye Province of ye Masachuset-Bay, Con-
vened At Boston May 30, 1694 By Many Ministers of ye Gospel, In
ye said Province, then Meeting In Boston.

This first memorial was general in character, seeking a return
of the old blue laws. Specifically, it requested the passage of
acts against immorality, adultery and polygamy, atheism,
blasphemy, cursing, drunkenness, extravagant living (luxury),
idleness, incest, incestuous marriages, intemperance, profana-
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tion of the Lord’s day or Sabbath breaking, pride, profanity,
rebellion (against authority), haunting of taverns and un-
cleanness.

Accompanying it was a second memorial, devoted entirely
to the liquor subject. This rare document, with its original
spelling and punctuation, is here reproduced as an important
contribution to any consideration of the liquor problem. It
shows the thoroughly aroused state of mind of the clergy, who
had not yet become converted to the total abstinence or com-
plete prohibition cause:

To His Excellency ye Governour With ye Honored Generali Court
now Assembled & sitting in Boston this 30th of May: 1694: the
humble & most earnest Address of ye Ministers of several churches
within ye Province; humbly presented:

Right Honorable & much Honored;

Wee being solemnly & sadly, sensible of ye declining, (if not) dying
state of Religion respecting both ye syncere profession & practice of
it, as well as all ye interests & concernments of it, in our churches &

with our people; and that under ye prevayling power, of ye great &

manyfold sins of ye times, growing more & more generall powerfull,
& (wee feare) poenall & judiciall, with a very dangerous tendency, to
a general, totall degeneracy & apostacy (if not) of the present, yet of,
ye rising, & succeeding, generations; And further considering, how
much & how long, our gracious God hath with, infinite, longsuffering
bin labouring with us, by his word & works, & by his holy spirit
in both; to reduce & reclaime us unto himselfe; trying & proving
of us both by mercys & Judgments, to see & to know what is in
our hearts; whether wee will repent & reforme, & keep his command-
ments yea or no; And withall calling to minde, what generall publiq;
assays, have bin, made unto reformation, by publiq; Authoritie in
Generall Court, passing & publishing in print, those law's, entituled
laws for ye reformation of provoking evills; at their session, 13th
Oct; 75; as also afterward calling; & convening, ye churches in a
Synod; to make more full discovery of ye particular causes of Gods
controversy & to determine & Propose, ye most necessary & effectuall
means of reformation; both Court & churches exactly agreeing in
both; (as by compareing will appeare) And now after all this, Observ-
ing, that all those provoking evills, not only remaine, but are more
& more multyplyed, & aggravated, unto an higher degree, both of
transgression & provocation, than ever before; and that wee have
dealt very falsely & unfaythfully; with ye Lord our God in all our
past transactions with him, in our times & cases of greatest extreami-
tie; & yet notwithstanding, all our publiq; confessions, with utmost
expressions of a most deep & humbling sence, of our own sins & of
Gods wrath; & of our present absolute necessitie, of reforming those
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evills Prohibited, & Performing those dutys prescribed, & your upon
perill of our own destruction if wee did not; Yea & notwithstanding,
ye express protestations of our resolutions; & ye sacred obligations
which, many of ye churches, have, by covenant ingagements unto
God in most solemn manner, lajd themselves under, so to doe; all
which remaining upon publiq; record, before God & the world as a
testimony against us;

These things considered, & (wee hope) deeply resented & layd to
heart by us, wee are moved to make this applycation to your selves
Humbly & earnestly praying, that that those fore mentioned laws
may be revised. & such of them as may bee thought agreeable with
our present constitution, practicable, & capable & effectuall, improve-
ment unto the suppression of sin, may be revived, & past into laws;
& such other made as your wisdome may direct unto that great end;
And yet civill authoritie, as it is vested, in all persons of publiq;
place & trust, in every order, may be soe vigorously, exerted & ex-
ercised, as yet it may give life to those, laws; & motion, to ye worke
of reformation, & may fully evidence, a spirit of Zeal courage & reso-
lution for God in whatsoever ought, may or can possibly bee, done
by civill authoritie, to suppress sin, Propagate religion, & prevent
apostacy.

And although, worldlyness, in ye spirit of it, in all the lusts, tempta-
tions & wayes of it; hath bin from our very beginning, testifyed &

cryed against by ye word of ye Lord, as ye originall, radicall, capitall
sin, of New England, wherby our heart hath bin soe much withdrawn!
from God, from his word, worship, wr orke, covenant, cause & in-
terest; & so from our whole Religion by an heart apostacy: the in-
terest of wdiich is become so generall, & powerfull, & ye working of it
so naturall & insensible yet ye reformation of it becomes impracti-
cable & impossible by lawr : Yet notwithstanding, ye more gross out
breakings of this sin of worldyness, in prophaness, & sensualitie,
more especially in yet most notorious, scandalous, way of drinking
& company keeping, in Taverns & alehouses; wee hope may be yet
restrained && reformed by law;

Be pleased therefore, wee pray you to take notice; that the thing
which wee, more, particularly designe & desire to obtains by, this
our Address, it is; That it may be againe inacted into a Law That
All Ordinarys, & licensed houses, may be reduced & regulated, in
their improvement to ye entertainment of Travellers & Strangers,
Only; & that all, Town dwellers, be expressly Prohibited drinking
in them, at any time upon any occasion; which wee pray may be
past in such strict & severe forme, respecting both ye letter & sence
of it, as that no subterfuge may be found, by any latitude or am-
biguitie of expression; from ye prohibition & restriction of it; for it
appears by wofull experience, yet it is become impossible to regu-
late or restraine those multitudes wdiich are given to drinking; Other-
wise than by shutting up the dores of such houses against them. A
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lax law, admitting of any liberty, at any time, upon any occasion,
in this case; becomes a meer scorne to drinkers, & a snare unto all
officers concerned in ye prosecution of it; and is soe farre from being
any meanes for ye suppression of the sin, that it becomes ye occa-
sion of ye higher aggravation of it by presumption.

This wee propose, on behalfe of all ye countiy Towns, in ye Province;
withall acknowledging ye relaxation, of the, severitie of such a law,
may be necessary for Boston, & one or two other common Ports of
the, country; Yet praying also, that there may bee a diminution of
those houses, as farr as ye necessitie of affairs will admit, and a more
strict regulation of them, in their improvement even in those Towns
also; as for all other, the full restraint, of such a law, is not only
tollerable, but will bee most beneficiall, & absolutely necessary for
the prevention of most intollarable abuses; to drinking &c-: Wee are
ye more importune in this for ye consideration of ye fatall & lamen-
table effects of this way of sining, considering how many Persons
have been totally debaucht && destroyd, body & soule, by drinke,
how many professors have bin utterly blasted by it, sunk into &

perisht in gross & open apostacy.
How many ffamylys, have bin ruined by it, (not only) as to sub-

sistance, but (more wofully) as, to famyly worship, which (through
drinking in Alehouses) is too often either totally neglected, or else
horribly Prophaned in ye Performance of it, & will bee (wee feare) in
process of time, &of this sin, by too many quite cast off; & thrust out
of doores Whence ffamyly order & government is utterly destroyed;
Also how much churches are corrupted, defiled & filled with gross
scandal by it, not able to cleere & purge themselves from ye guilt &

fylthe of it; consequently how much the worke of conversion & edifi-
cation is hindered by it; nothing making people more, secure, sence-
less, supine, stupid sottish & unprofitable, under ye Ministry of ye
word & ye means of grace, & more careless & unconcerned about their
souls & their salvation; than drinke & drinking; it takes away the
heart, destroys all sence of religion; Hence ffurther, how much it
doth deprave & vitiate; ye rising generations with all kinde of pro-
phaness, & initiate them in their very youth, into ye most dangerous
& destructive wayes of it in company keeping, with vain, corrupt,
fylthy, communication, cursing, swareing, wantoness, lasciviousness,
uncleaness, gaming, Idleness, mispence of precious time, rebellion
against parents, masters, & all good government; whereby all hope
of good education, civill or religious fayleth more & more in too many
places of ye country; ye very spirit of ye generation, strongly inclined
to an utter degeneracy by this way of sining; so that it appears to
bee utterly inconsistant, with ye being, life, & continuance of true
religion, & is the shame & scandal of ye professors & Profession of it;

Wee are sensible, that ye wordly interest, of ye Trade of drinke,
doth, bespeake, too much, indulgence unto this way of sining, & make
it soe difficult, to provide & proceed, in good earnest & effectually by
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law against; it, which still lyes, & wee feare may remaine, as an in-
superable obstruction unto a thorough reformation, of this, (hither-
unto) incorrigable & incurable evill; Unless that interest bee soe farr
deserted; that trade soe farr retrenched, & soe regulated; as that it
may noe more prove soe destructive unto us, as it hath done; Which
appeare, by ye unaccountable irreparable damage; wee have brought
upon ourselves our churches our Religion, in all ye forementioned
respects; & that without anjr true gaine to ye publiq; thereby; More
especially In that, It hath been, this unhappy trade of drinke that
hath much hindered the worke, of God among the poore Natives,
In as much as, It is this trade of drinke in Alehouses & in other both
private & public; wayes: which hath not only diverted, them from
religion; but intoxicated them, unto, much bloudshed, & barbarous
murthers, among themselves; & also unto those bloudy outrages
comitted upon our people, not only in the former, but more, especially,
in this last Eastern *warre; Their triumphs over such persons, &

places, by whome & where, they had bin, most abused, by this Trade
of drinke doth testify it to ye shame & confusion of our faces; It is
therefore a fearfull Question, whether our Land hath not bin polluted
with bloud; & whether God hath not thereupon, bin pleading against:
us by bloud; of which, ye desolation of that whole Province is a
deplorable instance,

Right Honorable & much Honored, Let it not (wee pray you) seem
strange unto you, that wee express so great a concerne, in a matter,
which may seem to others but of little concernment, Town-dwellers
drinking in their Town Ordinarys, being soe common & customary,
& accounted a matter of lawfull liberty & thence pleading inocency;
it may be thought unreasonable, so strictly to inhibit it; but; licitis
perimus omnes had wee not, seen it impossible, to regulate ye use of
it, or to prevent ye destructive abuses of it beforementioned, wee
should have bin silent.

There was no immediate response to this memorial from the
lawmakers, but the ministers had become so aroused over con-
ditions, and were leaning so strongly toward prohibition, that
they did not propose to cease their efforts.
te Further restrictions were provided by legislation enacted in
1695, chapter 13, “An act for the better discovery and more
effectual suppressing of unlicensed houses.” This law had the
following interesting preamble:

Forasmuch as divers ill-disposed and indigent persons, the pains
and penalties in the laws already made not regarding, are so hardy
as to presume to sell and retail strong beer, ale, cyder, perry, wine,
rhum or other strong liquors or mixed drinks, and to keep common
tipling houses, therein harbouring and entertaining apprentices,
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Indians, negroes and other idle and dissolute persons, tending to the
ruin and impoverishment of families, and to all impiety and debauch-
eries, and if detected and convicted of any such offence are unable to
satisfy the fine imposed by law for same, and cannot be punished by
imprisonment without wrong to their families, . . .

The statute then provided that if a fine for violation of the
liquor laws was not paid within twenty-four hours, “such
offender to be openly whipt,” with not less than ten nor more
than fifteen stripes for each offence. Further, after a single
conviction, officers were authorized to search the houses of such
offenders on suspicion, and to seize all liquor therein found, for a
period of one year.

In 1698 still another law was passed, chapter 10, in an effort
to further restrict public houses, entitled, “An act for the in-
specting and suppressing of disorders in licensed houses.” It
provided that no one should be allowed “to continue in public
houses, to sit drinking or tipling, above one hour, except travel-
lers, persons upon business or on extraordinary occasions”
under penalty of a fine of 10 shillings on the proprietor for each
offence. It further provided that no one should be permitted to
drink to excess at any time in a licensed house, or on the Lord’s
day, “except travellers, strangers and those seeking refresh-
ment.”

This same statute made provision for the choosing of “tyth-
ingmen” at town meetings annually, to inspect and inform,
“to have a black staffe of two foot long,tip’t atone end with brass
about three inches, as a badge of their office,” who would be
allowed the legal benefits decreed for informers. In conclusion,
the legislation also provided that licenses would be granted
annually at the general sessions of the peace.

The passage of this law can be attributed to the influence of
the ministers and their memorials. When the appeal of 1694,
already quoted, failed to bring action, the ministers followed it
up with another in 1696, which especially urged that steps be
taken to suppress disorders in public houses, that the number
of such places be strictly limited by law, and “that Young Men
& Maids, that Children & servants, might be totally inhibited
tipling in their owne towne publiq houses by law.” While the
statute did not go nearly as far as the ministers desired, they
were especially pleased with the provisions relating to “tything-
men.”

Beginning with the year 1700, most of the liquor legislation
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was included in the statutes fixing excise rates. In almost every
case the title of such legislation began with the words, “An act
for granting unto His Majesty an excise upon wines, liquors
and strong drink sold by retail.” Many such laws, and also
laws fixing impost rates, were to follow in the next few years.

It was customary at various stages in the early history to use
liquor as legal tender, and while in the first few years of the
colony there is mention of fines being paid in strong water, such
a custom was usually frowned on. Legislation has previously
been mentioned in which persons were forbidden to pay work-
men in wine. An interesting item appears, however, in the
Resolves of the Province of Massachusetts Bay, chapter 2 of
1705, reading as follows:

Upon reading a petition of John Carey of Boston, brewer, setting
forth that he lately kept the Green Dragon Tavern in Boston and by
misfortunes that befel him was forced to quit the house and get a
letter of licence from his creditors, since which he has set up a brew-
house, and being about twelve pounds in arrear for his excise and is
unable to pay same in money, praying that he may pay the said sum
in beer for the countrey’s use,

Ordered That the above arrear of twelve pounds be accepted and
paid in beer. Approved, June 6.

Unfortunately, the resolve does not show who got the beer.
The Green Dragon Tavern, mentioned in the resolve, was

one of the most historical public houses in America, and later
became a gathering place of men who were destined to become
leaders in the Revolutionary War.

Many resolves were passed in the early eighteenth century
abating excises in the case of widows and others unable to pay.

“An act against Intemperance, Immorality and Prophane-
ness, and for Reformation of Manners,” chapter 6 of 1711, con-
tained several new provisions in the nature of prohibitions.
The first provided that “No inhabitant of a town shall under
any pretence whatsoever, be drinking or tipling in any tavern
or other publick licensed house, etc., after 9 o’clock at night,”
under penalty of 20 shillings on the proprietor and 1 shilling
on the inhabitant.

Another section prohibited innholders, taverners and vict-
uallers from selling “brandy, rhum or other distilled liquors,
mixed or unmixed.” It further provided that persons licensed
to sell wine and strong liquors at retail could not sell a less
quantity than a pint, and were prohibited from selling anything
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except wine and distilled liquors. This section thus limited
innholders, taverners and victuallers to beer, and abolished all
sales of wine or distilled liquors by the drink.

Penalties for selling without license were increased by the
statute from 4 to 6 pounds, and any licensed houses violating
any provisions of the act were to be treated as unlicensed
houses. The selectmen were authorized, also, to appoint in-
formers to assist in enforcing the law.

A new prohibition clause in the same statute provided “That
no singing, fiddling, piping, or any other musick, dancing or
revelling shall be suffered or exercised in any tavern or other
publick licensed house,” under penalty of 10 shillings on the
proprietor and 5 shillings on each person violating the provision.

No important change was made for five years, but the excise
act of 1716 increased the penalty for selling without license
to 10 pounds, of which one-half was to go to the poor of the
town, and one-half to be divided between the informant and
the excise commissioner (one excise commissioner for each
county being appointed by the General Court). The same act
also contained the following provision;

Every taverner, innholder or victualler shall be provided with good
lodging for strangers according to the direction of the law, and shall
also be obliged to keep good strong beer in his house for the supply of
travellers and others, upon 40 shillings forfeiture for every neglect.

For the next twenty years the laws remained unchanged,
except for increases in the penalty for the selling of liquor
without license. In 1721, upon refusal or neglect to pay the
fine of 10 pounds for such an offence, the excise law provided
that the person convicted “shall be whipt at the common
whipping-post not exceeding 20 stripes and not less than 10,
and stand committed in the common goal of the county for the
space of 10 days.” The excise law of 1726 increased this
penalty for failure or refusal to pay the fine to read that the
convicted person “shall be closely and strictly committed in
the common goal of the county for 40 days at least; and not
to have the liberty of the goaler’s house or yard.”

That mixed drinks were rapidly gaining popular favor, des-
pite legislative efforts to discourage them, is shown, perhaps, by
the excise law of 1737, which sought to make them more ex-
pensive by providing an excise tax of 8 shillings and 4 pence per
100 “lemmons,” and 3 shillings for every 100limes, to be used in
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“punch.” The same law fixed the penalty for refusal or failure
to pay the fine of 10 pounds for selling without license to three
months in jail.

In 1740 the penalty for selling without license was made less
severe, the fine being reduced from 10 to 6 pounds, and the
jail sentencefor refusal or inability to pay, from threemonths to
“40 days at least.” Two years later the fine was again re-
duced, being fixed at 3 pounds.

The excise law of 1745 placed a tax of 2 shillings and 1 penny
“for every 100 sowre oranges used in punch and mixt liquors.”
It also provided a fine of 3 pounds and costs for selling liquor
without license “to any Indian, negro or molatto slave, or to
any child or other person under the age of discretion.”

Provision was made in the excise law of 1748 to require bonds
of 20 pounds following a first conviction for violation of the
liquor laws. In 1751 the penalty for selling without a license
was reduced to 2 pounds, but the jail provision was increased to
three months again. The fine was jumped to 4 pounds in 1752,
where it remained under the province government. All taverns
and other public houses were required to be bonded in the sum
of 50 pounds by the excise law of 1755, which also required im-
porters to be licensed, and provided that liquors loaned or
delivered would be deemed a sale.

These laws continued as a part of each excise statute in the
years to follow, leading up to the American Revolution.

An important piece of legislation, which was often to be
referred to in later years during the prohibition battles in Mas-
sachusetts, was enacted on February 7, 1777, during the Revo-
lution, the first section of which (Resolves of Massachusetts
Bay for February, 1777) was as follows:

Whereas, the Rum, &c. now in this State are all needed for the
supply of the army and the inhabitants of this State, it is therefore
resolved that all exportation of Rum, Molasses, Sugar, Cotton Wool,
Sheepswool, flax, salt, coffee, cocoa, chocolate, linen, cotton and
linen, woollen and cotton goods of all kinds, provisions of all and
every sort, shoes, hides, deer skins, sheep skins, and Leather of all
kinds, as well by land as by water, from every port of the State, be
stopped except to the different ports of this State.

On March 26 of the same year the further provision was voted
as follows:

Whereas, it is of great importance that there should be ample
supply of Rum, sugar, molasses, cocoa, coffee, cotton, wool and salt,
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for the use of the army, and every impediment to their importation
ought immediately to be removed, therefore Resolved, that Ben-
jamin Greenleaf, Thomas Cushing and John Taylor, be a committee,
&o. to consider the expediency of repealing an embargo upon all
vessels in this State, and to consider what other measures are proper
to be taken for procuring a supply of the articles above mentioned.

These two resolves were later referred to as an “eulogy upon
rum as the first article in a list of the necessaries of life,” and

positive evidence that “in an enumeration of all the staple

necessaries of life,” by “our patriotic forefathers, rum is

placed foremost as indispensible for the use of the army in

fighting the battles that won our liberties.”
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Widespread Intemperance follows the Revolutionary War
Massachusetts Legislative Temperance Society Starts Pro-
hibition Drive

Hardly had the echoes of the American Revolution passed
away before a new era dawned with respect to the use of in-
toxicating liquors. It marked the inauguration of the organized
temperance movement, a period of intensive moral suasion of
such tremendousconsequence as to attract world-wide attention.

In reality it was a continuance and expansion of the prin-
ciples of John Winthrop, the first Governor of the Massa-
chusetts Bay Colony, as enunciated by him a century and a
half before. But while the new movement did not originate
in Massachusetts, Boston soon became recognized as its na-
tional headquarters. The movement started with the pub-
lication, in 1785, of a pamphlet by Dr. Benjamin Rush of
Philadelphia, entitled “The Effects of Ardent Spirits on the
Human Mind and Body.”

Dr. Rush, as physician-general with George Washington in
the latter part of the Revolution, had several times sounded
words of caution about the use of strong liquor by the soldiers.
He served as chairman of the committee on Independence in
the Continental Congress of 1776. He was supported in his
position against spirituous liquors by such men as Benjamin
Franklin and General Israel Putnam, but the drink habit had
become so fixed upon the people, and was growing by such
leaps and bounds, that little progress was made at first. For
instance, in 1792 there were 2,579 distilleries in the United
States, while in 1810 the number had grown to 14,191, an
increase of nearly sixfold during a period when the population
had not doubled. The per capita consumption of spirituous
liquor, including every man, woman, child and slave, was
two and one-half gallons in 1792, as against four and four-
sevenths gallons in 1810.

Chapter IV

THE REAL BIRTH OF PROHIBITION
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Massachusetts did its bit to attempt to discourage the hard
liquor traffic during this period by passing a law which aimed
to substitute malt liquors for rum and whiskey. This statute,
chapter 10 of the Acts of 1789, approved by Governor John
Hancock, the first Governor of Massachusetts under the Con-
stitution, was entitled “An act to encourage the manufacture
and consumption of strong beer, ale & other malt liquors.”

The preamble and first section of this statute were as follows:

Whereas, the manufacture of strong beer, ale & other malt liquors
will promote the purposes of husbandry and commerce, by encour-
aging the growth of such materials as are peculiarly congenial to our
soil and climate and by producing a valuable article of exportation;
And whereas the wholesome qualities of malt liquors greatly recom-
mend them to general use, as an important means of preserving the
health of the citizens of this Commonwealth and of preventing the
pernicious effects of spirituous liquors;

Be it therefore enacted by the Senate and House of Representa-
tives in General Court assembled and by the authority of the same,
that all brew houses, wherein shall be made and produced for sale
annually, a quantity of strong beer or ale not less than one hundred
barrels of thirty-one and an half gallons each, beer measure, with
the utensils employed in such brew houses and the immediate de-
pendencies thereof, also all monies and stock of every kind employed
and improved in such brew houses, with the strong beer, ale & other
malt liquors which shall there be made and produced for sale as afore-
said, with the faculty or annual profit of such manufacture, shall be,
and they hereby are exempted from all taxes and duties of every
kind, for the term of five years next after the passage of this act.

Probably at no period in the history of America was strong
liquor so indulged in and drunkenness so rampant on public
occasions as during this period immediately after the Revo-
lution, and continuing for two or three decades, at least. An-
niversaries of all kinds, civic festivals, military displays,
municipal elections, public and social assemblies became public
carousals in every sense of the word. Funerals, weddings and
church dedications became sprees.

A bill for a dinner of twenty-four preachers in 1784, which
has been handed down in various temperance pamphlets,
showed that while the meals came to 1 pound and 16 shillings,
the wet goods for the repast of these worthies included these
items: “To 15 boles punch, one pound, ten shillings; To 11
bottles of wine, three pounds, six shillings; To 5 mugs flip,
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five shillings, ten pence; To 3 boles punch, six shillings; To
3 boles tody, three shillings, six pence.”

The Rev. Dr. Lyman Beecher, in his autobiography, pictured
the drinking scene at the ordination of a minister in Plymouth,
Connecticut, and concluded that the preachers of the period
“had a great deal of spirituality on the Sabbath, and not much
when they were where there was something good to drink.”

Another phase of the situation, which was general, was noted
in a recent history of Pawtucketville, which is a part of the
city of Lowell, by Joseph M. Wilson, who wrote:

In 1792 the main route from Canada to Boston became the
Mammoth Road. This great highway was opened immediately after
the completion of Pawtucket Bridge, the first toll bridge in operation
over the Merrimack. The actual building of the bridge was preceded
by the granting of a charter by the General Court to certain pro-
prietors of the Middlesex Merrimack River Bridge. After this legal
action, materials were gathered and the work went on apace. The
enterprise was well lubricated with New England rum of which each
workman was allowed a pint a day. The bridge was formally opened
in the fall of 1792, and all who came to view the new structure were
treated to flip or toddy at the expense of the proprietors.

Scores of similar records can be produced. When it comes
to mention of the drinking custom at funerals, one of the best
accounts was written by the late Dr. Frederick Cheever Shat-
tuck of Boston, a great grandson of Caleb Davis, the first
Speaker of the Massachusetts House of Representatives under
the Constitution.

Mr. Davis died July 6, 1797, in his house on what is now
Tremont Street, and was buried in a tomb on Boston Common.
Dr. Shattuck reproduced the itemizedbill for the funeral dinner,
in which a varied assortment of wet goods was listed, including
6 bottles of Rum, 24 of Pajarete Wine, 18 of Malaga, 30 of
Sherry, 36 of Bourdeaux, 6 of Peralta, 2 of Frontignanc, 4 of
Red Wine, 2 of White Wine, 42 of Beer, and an unlisted quan-
tity of Gin and Brandy.

After referring to the beef, fowls, hams, bacon, fish and
oysters consumed at the dinner, which were included in the
list, Dr. Shattuck continued:

istantial. The list of alcoholics
bottles of various wines, mostly
um and liquor, and an unknown

The dinner was wet as well
foots up one hundred and twenty-tv
of the stronger kinds, nine bottles oi
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but probably small quantity, judging from the price, of gin and
brandy, and forty-two bottles of beer. There was also fruit preserved
in brandy. These were bought specially for this mournful occasion.
It is reasonable to suppose that Davis was not exceptional, that he

had a wine cellar which was not empty, at least, before this funeral
dinner. Whether and how far his private stock was drawn upon to
eke out the purchased supply we have no means of knowing. All
sources of information have vanished with the volatile beverages.
Assuming the probable maximum, a hundred and ten guests, one for
each chair and two to sit on the stairs, well over a bottle of wine
apiece was allowed. There were nine bottles of spirits and forty-two
bottles of beer, and the house supply (?)

Probably the arduous labors of the servants were not unrecognized.
Three cooks, four servants, and ten more “to attend table,” are
charged. Cider, which was laid in by the many barrelsful by every
self-respecting householder, and to which all, master and servants
alike, had free access at all times until a number of years later than
this, was not probably in stock in July.

Moreover, it is to be remembered that in those idyllic days the
quart wine bottle held thirty-two ounces, though it has shrunk in our
degenerate time to twenty-four. If grief for the departed and appar-
ent alcoholic capacity stood in a direct ratio, great indeed was the
grief.

Official records show that the ratification of the United
States Constitution by a convention of 355 delegates in Massa-
chusetts in 1788 was a signal for considerable imbibing. The
delegates, after completing their work, voted to proceed to the
State House to proclaim the ratification and take an affectionate
leave of each other. An invitation from a number of the in-
habitants of Boston requesting the convention to take refresh-
ments at the Senate Chamber was read and accepted. The
“Boston Centinel” of February 9, 1788, describing the event,
said:

The whole convention having been previously invited, partook with
a number of the respectable citizens, of a decent repast, prepared in
the Senate Chamber, and such a spirit of joy, union and urbanity was
diffused, as if continued, must be attended with the most happy con-
sequences. The toasts given were truly conciliatory, and were drank
with sincerity, by every one present.

On October 29, 1789, President Washington made a grand
entry into Boston. He was welcomed by a tremendous recep-
tion, which included a striking procession. In the display of
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trades and occupations, one of the largest and most prominent
delegations was the whole body of Boston distillers, carrying
banners. On the banners was a “Still, with the Distillers’
Arms, containing the motto, ‘drop as rain, distil as dew.’”

Under such conditions it is not to be surprised that the work
of Dr. Rush was slow in producing results. The first record
of the forming of a temperance society was in 1789, in the
County of Litchfield, Connecticut, where some two hundred
farmers banded themselves into an association to discourage
the use of spirituous liquors. They refused to provide such
liquors for their farmhands, who for years had been accustomed
to liquor rations as a part of their compensation. In 1797 a
conference of the Methodist Episcopal Church in Virginia
adopted aresolution by which the members pledged themselves
to abandon the use of ardent spirits and to use their influence
to induce others to do likewise.

In April, 1808, a society was founded at Moreau, Saratoga
County, New York, with forty-three members, and the follow-
ing interesting provisions in its constitution;

No member shall drink rum, gin, whisky, wine, or any distilled
spirits, or composition of the same, or any of them, except by advice
of a physician, or in case of actual disease, (also excepting at public
dinners,) under the penalty of twenty-five cents, provided that this
article shall not infringe on any religious rite.

No member shall be intoxicated under penalty of fifty cents.
No member shall offer any of the above liquors to any person to

drink thereof under penalty of twenty-five cents for each offense.

There were too many exceptions, too many loopholes in the
constitution of the organization, however, and the society died
a natural death after fourteen years.

The first temperance society in Massachusetts was formed
in Boston in 1813, “to suppress the too free use of ardent spirit
and its kindred vices, and to encourage temperance and general
morality.” Samuel Dexter, who had been Secretary of War
and of the Treasury, was president of this organization, which
was known as the Massachusetts Society for the Suppression of
Intemperance. In a public circular issued by him in the fol-
lowing year, Mr. Dexter said:

The solemn fact is, more than four times as much spirit is consumed
on the farm now as was used upon the same farm, by the same con-
ductors of it, twenty years ago. The pocket-flask has grown into a
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case-bottle, and the keg into a barrel. This fact is not affirmed upon
light evidence. The consequence is found to be that the bloated
countenance and the tottering frame are become a frequent spectacle
among the yeomen of the country, once regarded, even to a proverb,
as the healthiest, the hardiest and the happiest class of the community.

By 1823 the per capita consumption of spirituous liquors had
increased to seven and one-half gallons. Newspapers were
beginning to deplore the situation. The “Boston Recorder,”
for instance, in that year said:

It is an evil of wide extent and it still spreads. No check is given
or scarcely attempted. Philanthropists, statesmen and Christians
witness and deplore it. As a destroying angel, it lifts its pallid front
and ghastly look in our cities, towns and scattered settlements. It
reels and wears rags in every street, and mouths the heavens with
drunken blasphemies under every hedge. Nor does it lay its pol-
luted hand on the rabble merely; it may be seen in milder and more
fashionable forms, pacing splendid carpets, waving a lily hand over
well furnished side-boards, and here and there flushing the cheek and
deadening the eyes of female delicacy. Fifty millions lost is but a
trifle compared with the moral influence of intemperance. This im-
mense sum has poured down the throats of ten millions of people,
seventy-five millions of gallons of liquid fire mingling and flowing
with their life-blood.

Up to this time the temperance advocates had not endeavored
to extract a pledge of total abstinence in the strict sense of the
word. Their efforts had been directed toward moderate use,
and the substitution of fermented for distilled drinks. Early in
1826 they reached the conclusion that their efforts along this
line had resulted in failure. On the call of the Rev. Dr. Justin
Edwards a meeting was held in Boston early in the year, which
resulted, on February 12, in the founding of the American
Temperance Society, with total abstinence from ardent spirits
as its avowed doctrine.

The presidency of this pioneer organization, which was later
to sweep over the country, was accepted by Marcus Morton,
afterwards Governor of Massachusetts, who gave the prohibi-
tionists one of the worst setbacks in history in one of the most
bitterly fought political campaigns in all time, as will be shown.
Within one year two hundred and twenty-two branches of this
society had been organized, and more than 30,000 members had
signed total abstinence pledges. Within three years the organi-
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zation claimed it had been responsible for 400 merchants giving
up the traffic in liquor, for the closing of fifty distilleries, for the
formation of 1,000 societies, and for the obtaining of more than
100,000 pledges, of which 12,000 had come from reformed
drunkards.

Also in 1826, which was the red letter year of temperance
reform, “The National Philanthropist,” a temperance news-
paper and the first of its kind in the world, was established in
Boston. It was later moved to New York, where in 1829 it was
succeeded by “The Journal of Humanity.” The subject of
temperance at this time, in fact, became the general theme of
the literature of the day. Poems, plays, essays, novels all
gave attention to it. Educational agencies took up the subject
and societies were formed in colleges and schools.

The Massachusetts Medical Society, in 1827, became the first
organization of physicians, as a body, to go on record against
spirits. A resolution was adopted committing its members
“to discourage the use of ardent spirits, and to discontinue the
employment of spirituous preparations whenever they could
find substitutes.” Even the excessive use of wine was con-
demned.

The year 1832 was exceedingly important to the temperance
movement, although the historians of the period failed to grasp
the significance of several events. It marked a vital change in
the Massachusetts liquor laws and it marked the beginning of
the temperance drive on legislators, both State and national.
Behind both of these steps was the Rev. Dr. Justin Edwards of
Boston, the man responsible for the founding of the American
Temperance Society.

The granting of licenses to sell liquor had been compulsory
in Massachusetts. The county courts were the licensing author-
ities, subject to recommendations of boards of aldermen and
selectmen. The law of 1832 transferred the authority from the
courts to the mayor and aldermen of Boston and the county
commissioners of the counties, who, the statute declared, “may
license as many applicants as innholders or retailers as they
shall decide the public good may require.”

Within three years the elections of county commissioners were
all fought out on wet and dry issues. Where dry commissioners
were elected it was promptly decided that the public good re-
quired no licenses —• and the county became prohibition terri-
tory. In about five years fully three-fourths of Massachusetts
found itself under prohibition.
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The law of 1832 prohibited sales to intoxicated persons or to
minors or servants. It prohibited sales at retail on credit. It
made provision for the blacklisting, by the licensing authorities,
of drunkards, persons wasting their estates and those who failed
to support their families for a period of one year, the period
to be extended unless reformation was apparent in the mean
time.

As a sign of the times it is recorded that in this same year
the retail liquor dealers of Ipswich voluntarily decided to con-
fine their trade in intoxicants to wines and malt liquors.

The beginning of the temperance drive on legislators was
undertaken in Washington. Senators Theodore Frelinghuysen
of New Jersey and Felix Grundy of Tennessee, who had become
interested in the subject, were induced to call a preliminary
meeting to consider the formation of a temperance society in
Congress, the purpose being not to agitate for legislation
against the liquor traffic, but to set an example which would
influence their constituents.

Although the society was not organized at the time, it is
worthy of note that the man wffio wras persuaded to offer a
resolution proposing that a society be formed to give battle
against spirituous liquors was that great Massachusetts states-
man, Senator Daniel Webster, of whom it was said, “Old Dan
can carry more brandy than any other man in America.”

The year 1832 was to go down in history as the year of a black
plague, for an outbreak of cholera swept through the entire
world, causing death and desolation. In many parts of the
United States it wrought fearful havoc, but by one of those
unexplainable miracles it left Massachusetts practically un-
scathed. This escape led to the first direct reference to liquor
in an inaugural address by any Massachusetts Governor.

In his address to the General Court at the inauguration in
1833, Governor Levi Lincoln drew a moral lesson from this
situation, and his reference, exactly as it appeared in his manu-
script, was as follows:

From the Inaugural Address of Governor Levi Lincoln, 1833
In a review of the events of the past year, we cannot fail specially

to recognize the signal manifestation of divine mercy, which has spared
from the waste of a destructive Pestilence, the lives of the People of
this Commonwealth. While almost every other portion of the habit-
able Globe has been scourged and agonized by its ravages, and many
of the Cities and Villages of our own Country now mourn its terrible
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desolations, it has passed lightly over us, leaving scarce an irnprt
of its fearful visitation. It may be, that, in the administrations of an
inscrutable Providence, we are yet to feel, still more nearly, the ad-
monitions which this Destroyer seems commissioned to convey. Let
it not be in vain, that, even from a distance, it has taught lessons of
precaution in the wholesome ordinances of well regulated Communi-
ties, or given better assurance of individual security in sober and
virtuous lives.

If, in the unregulated pursuits of business, or the authorized indul-
gencies of society, there are to be found inducing causes to a diseasi
which, when once introduced, seizes for its prey, upon the useful and
the good, alike with the vicious and the worthless, does it not c
the serious consideration of the Lawgiver and the Magistrate, how
soon, and by what means these Causes may be controlled? An inor-
linate appetite for the use of spirituous liquor uratifi

their free and unlicensed sale, has given occasion for immediat
greatest apprehension. If experience has shown, that, by moral influ-
ences alone, the former can be corrected, it becomes the more irape:
tive that by wise enactments, and their rigid enforcement, the latter
should be effectually restrained

On February 26, 1833, the American Congressional Tem-
perance Society was organized in Washington, along the lines
which had been planned the year before, “for the purpose of
discountenancing the use of ardent spirit and the traffic in it
by example and by kind moral influence.”

Lewis Cass, Secretary of War, became the first president.
An absolute prohibitionist, a “cold-water man,” as he called
himself, he had issued an order four years previously “for-
bidding the introduction of ardent spirits into any fort, camp,
or garrison in the United States, and prohibiting their sale
by any sutler to the troops. As a substitute for the ardent
spirits issued previously, and for the commutation in money
prescribed thereby, eight pounds of sugar and four pounds of
coffee will be allowed to every one hundred rations.”

Congressman George N. Briggs of Massachusetts was one
of five members of the executive committee. He later became
president of the organization, and upon leaving Congress
became Governor of the State. Congressman John Reed of
Massachusetts was one of ten honorary vice presidents of the
society. It was explained that the legislators of each State
were expected to follow the lead of the national legislators by
forming similar societies.

Spurred on by the Rev. Dr. Edwards, the members of the
Massachusetts General Court became the first State legisla-
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tors to go through with the plan. The organization meeting
was held on the evening of March 15, 1833, in the chamber of
the House of Representatives, and was largely attended by
the members of both branches. The original records of the
Massachusetts Legislative Temperance Society have been
preserved and are in the State Library.

The records show that Dr. Edwards, as secretary of the
American Temperance Society, explained the proceedings in
Washington, and then offered the following resolution, which
was adopted:

£ Resolved, That the success of the Temperance Cause affords high
encouragement to its friends to persevere in their efforts, till intem-
perance is entirely done away.

A succession of resolutions followed, all of which were
adopted, after brief discussion, as follows:

Resolved, That the use of Ardent Spirits is a violation of the laws
of life; therefore humanity as well as patriotism and religion, require
that it be discontinued.

Resolved, That members of Legislatures and men in public stations,
are under peculiar obligations to aid by their example and influence
the cause of moral reform, on which so essentially depends the char-
acter, the happiness, and the prosperity of the Commonwealth.

Resolved, That we regard with high satisfaction the formation of
the “Congressional Temperance Society,” and trust that so laudable
an example will be followed by the members of all legislative bodies
in our Country.

Resolved, That whatever doubts may exist in the minds of any in
reference to legislation on the subject of the use and sale of Ardent
Spirits, still it is the duty of all in public stations to bestow their in-
fluence upon preventive rather than remedial means of promoting a
moral reform.

Resolved, That it is expedient at this time for those members of the
Civil Government of this Commonwealth friendly to the cause of
temperance, to form themselves into a society for the purpose of pro-
moting the cause by their example as citizens and their exertions as
members of the Government.

Organization of the society was then effected by the adoption
of a constitution, the preamble and most important sections
of which read:
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As the use of Ardent Spirits, is not only unnecessary but injurious,
as it tends to produce pauperism, crime and wretchedness, and to
hinder the efficacy of all means for the intellectual and moral benefit
of Society, and also to endanger the purity and permanence of our
free institutions; and as one of the best means for counteracting its
deleterious effects is the influence of united example:

Therefore we, members of the Legislature of Massachusetts and
others, recognizing the principle of abstinence from the use of ardent
spirits and from the traffic in it, as the basis of our Union do hereby
agree to form ourselves into a Society, and for this purpose adopt
the following Constitution.

Article Ist. This Society shall be called the Massachusetts Legis-
lative Temperance Society.

Article 2d. The object of the Society shall be by example and by
kind moral influence, to discountenance the use of Ardent Spirit, and
the traffic in it throughout the community.

Article 3rd. All persons, who are, or who have been members of
the Legislative, Executive or Judicial branches of the Government
who practically adopt the great principles of this Society, may by sign-
ing the Constitution, become members, and any former members of
the Government, or other persons entitled to membership, may be
admitted, on addressing the Secretary of this Society, expressing his
desire to become a member.

Governor Levi Lincoln, who had resigned from the Supreme
Court to become the chief executive of the State, became
president of the society. Lieutenant Governor Samuel T.
Armstrong, Speaker William B. Calhoun of the House, Theron
Metcalf, later to be appointed to the Supreme Court, and
Hon. William Sullivan were the vice presidents. The executive
committee was headed by Senator Samuel Hoar. A member-
ship of one hundred and sixty-nine was announced at the
close of the meeting, and this number was increased by forty-
six in the following year.

Two or three meetings were held during 1834, when Governor
John Davis, who had succeeded Governor Lincoln, became
president of the society. Among some of the resolutions
adopted by the organization at these meetings, were the
following:

Resolved, That whatever influence the members of this Society
derive from the confidence of their constituents, they feel bound to
exert, not less in the enactment, and administration of wholesome
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laws, than in cherishing a correct public sentiment, on which the
efficiency of all laws depends.

Resolved, That we approve the formation of a Temperance Society
in the National Legislature, and hold in high estimation the Services
of the Executive department of the Government, in discontinuing
the use of Ardent Spirits in the Army and Navy of the United States.

Resolved, That the united efforts of the Clergy of all denomina-
tions, to check the progress of intemperance, entitles them to the
gratitude of the Country.

Resolved, That as our Colleges, Academies and other Seminaries of
learning exert a powerful influence upon the opinions, usages and
moral habits of the community, we regard their efforts in the cause
of Temperance as highly auspicious to the best hopes of the Republic.

Resolved, That the fearless testimony of Physicians that the use of
ardent spirits is wholly unnecessary to the perfection of man’s physical
constitution, is highly honorable to them as members of a liberal
profession.

Resolved, That legislation may help public sentiment in removing
evils from the community, but, public sentiment must go hand in
hand with legislation, or all Laws will be ineffectual and inoperative.

Resolved, That the efforts of the members of the Bar in the cause
of temperance, are no less deserving of commendation, than those of
the Clergy and of the members of the Medical profession.

Resolved, That we find no sufficient guaranty for the universal
prevalence of temperance, but in the entire disuse of ardent spirit
as a drink.

Resolved, That while we lament the idolatry of others we should
have a care that we are not ourselves given to idols.

It may be that this last effort seemed rather sour to some
of the members, for the protracted fever of resolving was
brought to an end, for the year after only one further minor
matter had been disposed of.

Four meetings were held during 1835 and then the records
ended. It would seem that dissension cropped up among the
members as a result of some of the resolutions which were
offered, not all of which were adopted. The only resolution
at the first meeting, which caused no hitch, read:

Resolved, That moral suasion is the great means, on which the
friends of temperance must rely, for carrying forward the work in
which they are engaged.
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At the third meeting several resolutions were adopted, as
follows:

Resolved, That the use of ardent spirits, as a drink, is attended
with such fearful dangers to the best interests of the community, as
to sanction every just effort to produce total abstinence from its use.

Resolved, That, although temperance societies should be firmly
maintainedand extended, the temperance reformation depends much,
at the present time, on individual efforts.

Resolved, That the eminent success which has attended the efforts
of the friends of temperance, affords no reason for relaxing those
efforts, but presents the most efficient motives for redoubling them.

Resolved, That, in the opinion of this meeting, the cause of tem-
perance is a leading and pre-eminently important part of the great
system of means for the physical, intellectual, and moral elevation
of our race; and that as such, it commends itself strongly to every
benevolent citizen.

Resolved, That the effects, on general manners and morals, which
may confidently be expected from entire abstinence from intoxicating
drinks, are to be regarded as of far greater interest and importance,
than the reformation of individuals, who are already suffering or are
in danger from the use of such drinks.

Then came the following resolution, which, after consider-
able discussion, was laid on the table:

Resolved, That in the opinion of this society the Temperance cause
would be promoted by the passage of a law, by which towns should
be allowed to regulate the granting of licenses within their respective
limits.

Two more resolutions were then approved, as follows;

Resolved, That inasmuch as the use of ardent spirits, as a drink, is
now generally acknowledged to be injurious to health, and productive
of much immorality and crime, it becomes the imperious duty of the
Legislature to enact such laws as will tend to diminish its use.

Resolved, That, in view of the evils occasioned by ardent spirits
and the causes which operate to continue their use, the friends of
temperance are called to vigorous and persevering efforts to procure
their entire abandonment as a drink

Then came another resolution
which, as in the former case, wa

.hat did not meet with favor
laid on the table:

jly interested in the temperancResolved, That none are more dt
ause than the female sex that their firm and constant support
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will ensure its permanence and that we rejoice in the belief that it
will always have that support.

At the final meeting, after two somewhat minor resolutions
had been adopted, the society placed itself on record, despite
opposition within its ranks, in the following words:

Resolved, That drunkenness existed upon the earth, as a domestic
and national curse, before the contrivance of alcohol by distillation:
That we may rationally anticipate a continuance of the evils of in-
temperance, while the means of intemperance remain; and

Therefore, That it is the duty of the friends of temperance, by the
abolition of all intoxicating drinks, to rear the superstructure of that
temple of concord, whose foundations they have laid in the abolition
of ardent spirits.

This resolution, adopted on March 5, 1835, in the chamber
of the House of Representatives of Massachusetts, was the
first vital contribution toward absolute prohibition. For this
reason, and because these facts have not before been presented
in any history of the subject, what may seem to be an un-
reasonable amount of space has here been given to the Massa-
chusetts Legislative Temperance Society.

Up to this time the efforts of the temperance reform or-
ganizations had been directed against spirituous liquors, and
in most cases the use of wine and beer was encouraged as a
less harmful substitute. Here, however, was the first recorded
instance of any organization flatly favoring complete prohibi-
tion “by the abolition of all intoxicating drinks.”

The Massachusetts Legislative Society sought to rear a
superstructure of a temple of concord, but instead it reared a
superstructure of a temple of discord.

It may be that the organization was influenced somewhat
in its stand by the action of a group of two-fisted drinkers who
had adopted resolutions winch had been sent broadcast through
the country. These satirical thrusts, which merely goaded
the temperance advocates to greater extremes, read as follows;

Whereas, The object of all drinking is to produce intoxication ii
the cheapest and most expeditious manner possible; and

Whereas, The substitution of the more costly drinks, such as wine
and beer, has a tendency to increase the expense of the operatioi
without lessening the disposition to drink; therefore,

Resolved, That we recommend to all true friends of temperance t<
quit the use of every other intoxicating beverage except whisky, rum
gin, or brandy.
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The action of the Massachusetts Legislative Temperance
Society in 1835, in becoming the first organization to openly
advocate absolute prohibition, including wine, beer and cider
as well as spirituous liquors and mixed drinks, brought imme-
diate results. Individual temperance workers and other or-
ganizations within the State as well as throughout the country
gradually accepted the new principle, but the differences of
opinion within the temperance ranks precipitated a bitter and
lasting row.

The reformers became divided into two distinct groups; the
extreme prohibitionists were called radicals, for in addition to
their program seeking to abolish all intoxicating drinks they
proposed to resort to legislation to accomplish their ends; the
conservative element chose to call themselves moral suasion-
ists, and they were opposed to the inclusion of wine, beer and
cider in the program, while they viewed the proposal of abso-
lute prohibition by legislation as a violation of a higher principle
than temperance itself, the liberty of the citizen.

For three years, with a show of extreme bitterness on both
sides, the battle raged. Pamphlets by the scores of thousands
appeared setting forth the views of the two factions. The
radicals insisted that so long as the rum traffic in any form
was given legal recognition and respectability, the cause of
temperance could never succeed. They demanded that all
laws authorizing the sale of intoxicating liquors be repealed,
and that such sale be made penal.

The conservatives, or moral suasionists, retorted that tem-
perance, when applied to any act or indulgence, implies that
the virtue of temperance consists not in the absolute denial
but in the moderate use. They charge the radicals with “for-
getting that temperance in legislation, temperance in the social

Chapter V

THE FIFTEEN GALLON LAW

Bitter Warfare Divides the Temperance Forces Prohibition
Advocates gain First Ascendancy over the Moral Suasionists
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relations, temperance in language and opinions, temperance in
moral reform, and temperance in the enforcement of favorite
theories, with becoming charity toward all who differ in opinion
from the promulgators of new creeds and doctrines in meats
and drinks as well as morals and religion, arq quite as em-
phatically enjoined upon all good citizens as is that temperance
which they suppose can be enforced only by a legally enjoined
abstinence, under pains and penalties, from the temperate use
of a particular beverage.”

The extremists branded the opposition as seeking “rum
liberty.” The conservatists replied: “We want that Liberty
wherewith God and the Constitution have made us free, and
he who surrenders it at the call of fanaticism, in a single point,
be it in meat or drink, mind or matter, body or soul, is recreant
to the principles and faith of those who won it, and is pre-
pared to surrender the whole, whenever the tyranny of des-
potism or the intolerance of bigotry demands the sacrifice.”

Where the one group contended that real temperance could
come only through absolute prohibition by law, the other
group insisted that the influence of example and persuasion
would succeed in the long run where coercion as applied to
voluntary morals could result only in failure.

Thus matters stood when a convention of temperance ad-
vocates was held in Boston in February of 1838. The extrem-
ists were in control, and after adopting resolutions against
the liquor traffic, sent a memorial to the General Court, de-
manding legislative action. As a first step toward ultimate
prohibition they sought legislation to prohibit the sale of
ardent spirits at retail. They then flooded the General Court
with petitions, one of which alone carried the signatures of
30,000 women.

The conservatives were taken by surprise. With the friends
of the proposed legislation strongly entrenched in both branches
of the General Court, the now historically famous Fifteen Gal-
lon Law of Massachusetts had been passed and signed by
Governor Edward Everett, on April 19, before the opposition
had organized. It was the first prohibition legislation in the'
United States, and as it was later copied, in part at least, by
other States, with more or less disastrous results, it is here
reproduced:

Section 1. No licensed innholder, retailer, common victualler, or
other person, except as herein after provided, shall sell any brandy,
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rum, or other spirituous liquors, or
is spirituous, in a less quantity than

any mixed liquor, part of which
ifteen gallons, and that delivered
pain of forfeiting not more thanud carried away all at one time ir

twenty dollars, nor less than ten dollars, for each offence, to be re-
vered in the manner and for the use provided in the twenty-sixth
ction of the forty-seventh chapter of the Revised Statutes.
Section 2. The County Commissioners in the several counties,

nay license for their respective t wns, as many apothecaries or prac-
tising physicians as they deem necessary, to be retailers of spirituous
liquors, to be used in the arts, or for medicinal purposes only; and
the mayor and aldermen of the several cities may, in like manner,
and for like purpose, license api •theoaries, as retailers for their re-
spective cities; and the Court c Common Pleas in the County of
Suffolk, in like manner, and for
caries or practising physicians,

like purposes, may license apothe-
is retailers in the town of Chelsea;

which licenses shall be granted
same restrictions now provided
vided, That the number of per

in the same manner, and under the
by law for licensing retailers: Pro-

Ms so licensed shall not exceed one
for every two thousand inhabitants, and in towns containing less
than two thousand inhabitants, one person may lie licensed; And

provided, further, That in such cities and towns where there is no
apothecary, or practising physician, such other person or persons may
be appointed as aforesaid, as may lie deemed proper by said County
Commissioners; and no person, so licensed, shall sell any spirituous
liquor to be drunk in or about his premises, on pain of the forfeiture
provided in the first section of this Act.

Section 3. All licenses hereafter granted to innholders, retailers
and common victuallers, shall be so framed as not to authorize the
licensed persons to sell brandy, rum, or any other spirituous liquors;
and no excise or fee shall be required for such a license.

Section 4. The provisions of all laws now in force, inconsistent
ith this Act, are hereby repealed.
Section 5. This Act shall take effect on the first day of July

next, but shall have no operation upon any licenses granted previous
to that time.

The last section of the new law, providing that its provisions
would become effective on July 1, 1838, but would not be
operative upon licenses granted prior to that time, actually
delayed the operation of the law for a year, or until May 1,
1839, when the licenses granted under it went into effect. It
was the first statute in the United States putting drug stores
and physicians directly into the liquor business although in
1657 “phisitions” had been authorized by law to prescribe
liquor “in way of phisicke,” for the Indians. This phase of
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the statute was ignored, however, in the light of more im-
portant arguments which were raised concerning it.

The fact that a delay of one year in the operation of the law
had been provided by the General Court was the only solace
the moral suasionists could find in the situation. They real-
ized that this respite would give them an opportunity to seek
the repeal of the law in the General Court of 1839 before it
became operative. Accordingly', they started a repeal move-
ment and lost no time in organizing their forces. The ex-
tremists, completely satisfied with the Fifteen Gallon Law,
although they had originally sought a Twenty-Eight Gallon
Law, were intent on keeping the new legislation on the statute
books. They likewise went to work to strengthen their or-
ganization.

As the most important issue of the moment, each group
sought to control the membership of the General Court, and
in the election of 1838 the wet and dry division appeared for
the first time in a State-wide campaign, although it had already
become a fixture in the elections of county commissioners.
Governor Everett was re-elected, by a greatly reduced mar-
gin. Many legislators who voted for the Fifteen Gallon Law
went down to defeat, and it was recognized that the repeal
battle would be close. The Governor, in his inaugural address,
could not ignore the subject, but he was cautious in the ex-
treme in his reference, as follows:

From the Inaugural Address of Governor Edward Everett,
1839

The law passed at the last session of the Legislature prohibiting
the sale of spirituous liquors, in a less quantity than fifteen gallons,
except for certain purposes, has been the subject of much division of
opinion among the people of the Commonwealth. The sale of ardent
spirits has, from a very' early period, been deemed a legitimate sub-
ject of legal regulation. In addition to its bearing on the public peace
and order and the morals of the community, particularly of its
best hope, the youth of the Commonwealth, the fact that the
people of the State are taxed to a large amount, for the support of
paupers, makes it the imperative duty of the government, by all con-
stitutional means, to dry up, as far as possible, the acknowledged
source of pauperism.

The previously existing law on this subject, was deemed obnoxious
to serious objections. It was urged that it gave to the sale of spirituous
liquors a direct legal sanction, scarcely enjoyed by any other branch
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of business; that it established an exclusive privilege, on the part of
those able to obtain licenses; and that it made distinctions, not rest-
ing on any ground of general policy, between the inhabitants of dif-
ferent towns and counties.

These considerations are supposed to have united with those which
had direct reference to the promotion of temperance, in inducing the
Legislature to pass the law of the 19th of April last. It was passed
by majorities of the two houses, much greater than usually exist on
questions of high moment, and without such divisions as are founded
on differences of opinion upon general political questions. Regarding
it as a question of expediency, of which the Legislature is the only
judge, I deemed it my duty to sign the law. This official act, I may
be permitted to say, was not performed without fears, that the law
would fail to command that degree of approbation from the com-
munity, without which it could not go into successful operation.

By allowing another session of the General Court to intervene
before the law should take full effect, the Legislature that passed
it seems designedly to have afforded an opportunity for a renewed
consideration of the subject. The members of the present Legislature
have, no doubt, been elected in the belief that it will come before them
and they are of course fully acquainted with the opinions of their
constituents on the merits of the law. AH legislation on a subject of
this nature, as is univerally admitted, must depend for its success on
public sentiment. It will be for the two houses to decide, under all
the circumstances of the case, whether the great body of the people ap-
prove the law as a useful, practical measure, and will aid the magis-
trate in enforcing it, or whether there is ground to apprehend that
opposition to it may continue and increase, to the injury of the cause
which the law itself was designed to promote. There is reason, more-
over, to doubt whether the law in its legal operation on the previously
existing statutes regulating the sale of ardent spirits, has not produced
results neither intended nor expected. The whole subject, I doubt
not, will command the calm, dispassionate, and deliberate revision of
the Legislature.

The General Court of 1839 was deluged with petitions for
and against repeal of the Fifteen Gallon Law. Many thou-
sands of signatures, including women as well as men, had been
obtained on both sides. A special joint committee of legis-
lators was created to hear them, but the hearings centered
around only one of the petitions, —■ a repeal memorial from
Harrison Gray Otis, Thomas H. Perkins, John Parker, Thomas
Dennie, Nathaniel Goddard, and 4,800 other citizens of Boston.

A noted array of counsel appeared. The petitioners seeking
repeal were represented by Franklin Dexter and Benjamin F.
Hallett, while the counsel for the remonstrants included Peleg
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Sprague, Nathan Crosby and John A. Bolles. The hearings
lasted from January 29 to February 20, and were extremely
bitter. There were frequent wrangles between counsel, and
even between members of the committee.

The memorialists, for repeal of the law, charged that the
legislation was unconstitutional and inexpedient; that it was
the product of “a busy few among the temperance advocates,
the most intolerant and indiscreet, who have sunk the original
benevolent purposes of this moral reform into a mere partizan
struggle for a triumph in the experiment of establishing an in-
quisition over the consciences and appetites of their fellow-
citizens, by aid of an obnoxious law.”

“The opponents of this law object to it,” they continued,
“on the highest fundamental principles of the Constitution;
viewing it as reaching much deeper than a temperance re-
form; and as, in fact, an entering wedge, a plausible pretext
for an experiment upon popular forbearance, to test how far
fanaticism and bigotry can go in getting the sanctions of law
in this State to enforce particular creeds and in reviving the
long exploded dogmas of persecution for opinion’s sake, by
virtue of pains and penalties.”

The specific fifteen-gallon provision was denounced as “one
law for the rich and another for the poor,” in that it required
“that in order to be qualified to drink rum and brandy, a man
must possess sufficient property to be enabled to expend ten
or fifteen dollars at a time.”

The advocates of the law retorted that fifteen gallons of
mm at retail cost only six dollars and that there was not an
able-bodied man in the State who could not at pleasure pur-
chase this quantity.

To present all of the arguments on both sides would require
a volume in itself, and only a brief summary can be given
here. The friends of the law contended that intemperance
had greatly increased, and that crime and pauperism, directly
attributed to it, demanded legal action. The opposition ad-
mitted the increase in intemperance, but accounted for it by
showing that the increase had been largely in the counties
where no licenses were granted by the county commissioners
and where attempts to use force had taken the place of moral
suasion. Similarly, the opposition accounted for the increase
in crime and pauperism by giving the statistics for these
counties as compared with counties where the control rather
than prohibition of liquor was exercised.
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Some of the testimony was interesting. Those who opposed
the law sought to show that more liquor was being consumed
in prohibition counties than had previously been consumed in
those counties under the license system. To do this they en-
tered testimony from wholesalers showing huge shipments into
the dry counties. After objections from counsel on the other
side, the legislative committee refused to accept such testi-
mony unless the names of those who received the shipments
were given. Under such circumstances the opposition decided
not to push this testimony, as it did not desire to be giving
evidence upon which the extremists could later send some one
to jail.

Particularly outspoken among the members of the commit-
tee, in insisting that names be given, was a Representative
Stowell of New Bedford. His city was in a prohibition county,
and he had been especially friendly with the extremists in the
controversy. Later in the hearings, testimony was given show-
ing huge shipments of rum from New York to New Bedford.
It was stated that this rum went to an illicit liquor seller,
who peddled it through the streets of the city as milk, in milk
carts. This man, an early edition of present day bootleggers,
was said to have a great deal of political “pull.”

The testimony showed that the man had attempted to de-
fraud New York houses by not paying for the liquor and that
he had finally been extradited, on request of the Governor of
New York to Governor Everett, on a charge of obtaining the
rum by false pretences. When a demand was made for the
name of the bootlegger, Representative Stowell suddenly raised
objections, but he was voted down by his own committee
on the ground that he was the man who had insisted on names
in the first place.

Eleazer Phillips was then named as the milk-cart bootlegger,
and Representative Stowell, related to the man by marriage,
was shown to be the political “pull,” who had also gone to
New York and bailed Phillips out. The incident created a
profound sensation. Stowell made a statement in which he
said a deliberate attempt was being made to “cast obloquy”
upon him in retaliation for the position he had adopted, and
that the incident had nothing to do with the case.

Mr. Hallett answered that it was very material to the in-
quiry. “The memorialists have been trying to show, that
notwithstanding the prohibition law, spirits were freely ob-
tained in New Bedford, and this evidence was excluded on the
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motion of Mr. Stowed himself. It now turns out that ho was
in possession of the fact that a large quantity of rum had been
surreptitiously brought to New Bedford, in the night, by one
of his own relatives, the largest dealer in the place; and yet
he concealed this fact from the committee while suppressing
other evidence to show the sending of rum to New Bedford.
My object was to let the truth cast odium where it might, and
but for this inquiry the fact would have been concealed. I
have no wish to injure the gentleman, and do not deny his
right to procure bail for his relative of the milk cart, but I
would merely suggest for his reflection, that if he is willing to
uphold and stand bail for those who obtain rum by fraudulent
means, he perhaps, ought to be a little more charitable to those
who sell it lawfully.”

Mr. Hallett had founded a number of temperance societies
and was a recognized temperance advocate, but he refused to
have anything further to do with them when they gave up
moral suasion for legal force.

While Dr. Walter Channing of Boston was on the witness
stand, at the call of the extremists, to testify as to the evils of
intemperance, Mr. Hallett, cross-examining him, endeavored
to show that “monomania” was responsible for the legislation.
Dr. Channing, although protesting that he could not quite
understand the connection of the questions with the case,
admitted that strong representations upon the imagination, in
contemplating a single subject as the source of all evil, might
result in extravagant pictures, or morbid afflatus, and that
this might result also in false reasoning on one subject, com-
pletely overcoming the operation of the judgment in that
particular, though sound in others.

‘ls not the practice of tight lacing and slight dressing among fe-
males, a great source of consumption and other diseases, and the
shortening of life?” the doctor was asked. He replied he did not per-
ceive the bearing of the question, but that such was undoubtedly the
fact.

“Then why not restrain these practices in females, by law, in order
to save them from themselves, as Dr. Abel L. Pierson has testified
here must be done with men, in regard to alcohol?

Dr. Channing became quite irritated. He said he was not
trying to press the law, but was speaking only of the evils of
intemperance, which he knew to be so great that it was im-
possible to exaggerate them.
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Deacon Moses Grant of Boston, in support of the law, said
that of 405 males committed in 1838 to the House of Correc-
tion, 190 were common drunkards, and of 319 females com-
mitted, 152 were common drunkards. The Rev. Jared Curtis,
chaplain of the State Prison, said that of 313 convicts in the
prison in 1837, 156 traced their crimes to the beastly vice of
intemperance. Of the 313, 19 were total abstainers, 104 were
temperate drinkers and 190 were intemperate. He was picked
up on his reference to intemperance as a “beastly vice,” and
asked if he “knew of any beast that habitually injures itself
by excessive drinking.”

Mayor Samuel A. Eliot of Boston testified that in his opinion
such a prohibitory law as the Fifteen Gallon Law could be
enforced only at the point of the bayonet. “Open violations
of the law, and secret evasions of it, will take place; and the
enforcement of it can but set one portion of the population
against another, and produce a scene of confusion and tumult
unparalleled. In all this there is not the least progress of
temperance,” he said.

The opponents of the law were given harsh treatment by
the extremists during the long hearings. Open derision and
insults were hurled at them, so much so that Mr. Dexter, in
his final argument for repeal, severely rebuked those who
had instigated such treatment. He called attention that three
temperance conventions were being held in Boston while the
hearings were going on, and that every effort had been made
“to overawe the Legislature by strong exhibitions of popular
feeling.” Continuing, he said:

The strong voice of a multitude will alarm some and persuade
others the voice of a mob is easily mistaken for the voice of the
people and whatever may be the personal respectability of these
individuals, or the purity of their motives they are acting the part
of a mob when they meet in such associations and anticipate in the
language of vehement denunciation and resolutions the decision of
this question. It is the spirit of a mob to oppose the force of numbers
and of noise to that of reason. It is excitement that they seek —• it is
agitation and for one, I do not believe in deciding great moral or
political questions by excitement and agitation.

The speaker declared the law to be “inconsistent with the
whole spirit of our political institutions,” and continuing, said:

It would be absurd anywhere, but here, it is ridiculous. A people
that are trusted by their Constitution with the complete power of self-
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government in politics, cannot be trusted with self-government in
their diet. They may choose whom they will, every year, to make
their laws, and administer them, and may even change their whole
original civil compact of government at pleasure; and yet they can-
not be trusted to buy what they choose to drink, lest they should
drink too much of it. . . . Such a law could only be passed in the very
wantonness of liberty. That it will be repealed is certain, but whether
it shall be now taken away before it has united itself firmly with other
valuable law's, or whether it shall be suffered to remain until the whole
system of legislation on this subject will go with it is a question of
deep interest to the community.

Within the last twenty years an incredible change had been wrought
in the habits of the people of this State Intemperance, from being
the peculiar -vice of our people, had become exceedingly rare. Upon
this all are agreed, that a mighty change had been wrought. It is
about as w'ell agreed that within two or three years the course has
been the other way. Now what causes produced these two opposite
effects? The reformation wras brought about wholly by a system of
earnest and persevering appeals to the public opinion, without the
least assistance from the law. Societies, public meetings, addresses,
and travelling lecturers; these were the agents that were employed to
bring it about —it wr as accomplished wholly by what in this discus-
sion has been called moral suasion. Within a few years an increasing
rigor of law has been called in aid of this benevolent design, and the
measures of moral suasion have been relaxed. . . .

The Temperance men have become a party and the party has
become numerous, strong and well organized; and like all men in
power, they love the exercise of power. They have become impatient
of opposition, and they would wield the thunder of the law to put it
down. The people feel the difference they see too much of pride,
too much of arrogance in all this. The temperance lectures are de-
serted public opinion has lost its tone and its current has turned
backward. It is true, it is alarmingly true, that Intemperance has
increased, and its increase may be traced back to the time when
moral suasion gave way to legislative compulsion. . . .

Go back to that moral suasion under which this reform grew up
and flourished; abolish all attempts to force men to be temperate
by fear of punishment, or by the still more futile experiment of hiding
from them the intoxicating liquor. It is not true, as your counsel
has told you, repeating your own words, that “moral suasion has
done its office”; it has not “carried this reform as far as it can go
without a change of the law.” Moral suasion got tired before it had
half done its office it became satisfied wdth the wonders it had done,
and too indolent to work longer itself, it turned over its unfinished
duties to the hands of the law. .

.

.

I protest against this law as an unwarrantable restriction upon
the habits of private life. I protest against its inequality as it operates
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different classes of the community. I protest against it as tending
introduce perjury and contempt of the laws, and as requiring for
•xecution the base and corrupting instrumentality of spies and com-

mon informers. I protest against it as worse than worthless as a tem-
perance measure; as an abandonment of all regulation and the moral
means that had already wrought a wonderfulreformation throughout
the land, and the substitution of a system of prohibition and force.
I protest against it as absurd in theory and impracticable in execution.

The long hearings were then brought to a final close with
reference to a maxim of Washington, in his Farewell Address,
which throughout the controversy had been a slogan of the
opposition to the law:

Resist with care the spirit of innovation upon the principles of
ur government, however specious the pretexts.

The issue was not to be settled in 1839, however, for while
the General Court was found to have a small margin for the
repeal bill, the members became involved in a hopeless muddle
as to the form of a substitute statute, and prorogued without
taking any action on the subject.
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The General Con rt of 1839 prorogued on April 10, and on
May 1 the Fifteen Gallon Law went into effect amid great
confusion and with a state of what amounted to open rebellion
in the city of Boston. Attempts to enforce the law brought
wild disorder, and several serious riots were averted only by
the exercise of rare tact and patience on the part of the civil
authorities.

It was this period in the history of Massachusetts that gave
birth to the “blind pig,” which soon became known the world
over as the designation of a place where liquor was illicitly
sold, —an expression which has not yet been entirely dis-
placed by the modern phrase, “speak-easy.”

The blind pig actually dated from 1838, but it was then
known as the “striped pig,” when it made its first appearance
in Dedham, Norfolk County. The incident is worthy of a
place in any history. It appears that the people of Norfolk
County had elected prohibition county commissioners back in
1835, who promptly took advantage of the permissive clause
in the license law of 1832 and banished liquor-selling within
the borders of the county.

There was one day in the year above all others when the
alcoholic ban seemed most oppressive - muster-day, when
great throngs were wont to gather on the muster field at Ded-
ham and engage in what the temperance people described as
a “carnival of drunkenness.” It had for years been a day of
days for the liquor sellers.

A few days before the gala event was scheduled in 1838,
according to a rare old temperance pamphlet now to be found
in the Massachusetts State Library, an ex-rum-dealer, “whose
occupation, like that of Othello, had gone some years ago,
stood leaning listlessly against the side of his piggery, medi-

Chapter VI

PROHIBITION ENTERS POLITICS

The Origin of the Blind Pig Revealed Moral Suasion win
Gubernatorial Battle over Extremists by a Single Vote
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tating sadly upon departed profits, now and then roused from
his reveries by a neighborly grunt or a querulous squeal from
the sty.”

A happy thought suddenly caused him to laugh, for in that
moment he conceived the idea of exhibiting a striped pig at
the muster, “for a consideration,” and of giving away his
liquor. He resolved to apply to the selectmen of Dedham for
a license to exhibit his extraordinary pig.

“Meantime,” the record states, “he takes one of his boys, a
lad of fifteen years old, whose young mind is ready to admire
and imitate his father’s honesty, and with a pot of paint pro-
ceeds to the hog-pen. His first obstacle is the reluctance of
the porkers to become parties to this transaction. With a
delicacy of conscience which ought to have made him blush,
and a firmness of purpose worthy of a good cause, and a voice
of protestation, loud and long and eloquent, each swine applied
to, refused to join in the proposed partnership of iniquity.
But their resistance was vain, for by great effort the father
and son contrived to secure, pinion, shear and paint, zebra-
like, one of these scrupulous disciples of the trough, and put
him in trim for the projected exhibition.”

Then came the muster. To continue with the narrative, in
its original and inimitable style:

On that memorable day there appeared, high raised aloft among
the tents and booths which checkered the military parade ground,
the banner of the rum-seller, bearing thereon as a proper heraldic
device, not a hogshead merely, but a whole hog, a hog, not in its
simple and natural state, but a hog disguised with paint, (or liquor).
This curious and aptly chosen emblem was accompanied bjr a false
advertisement, that in the tent below might be found a great natural
curiosity, by any person disposed to invest his fourpence-halfpenny
in sight-seeing. This lying program, not less than the device which
it accompanied, was a fair manifestation of that spirit which is a
mocker and a deceiver.

Within the tent below stood the worthy couple already described,
the striped pig and his associate, surrounded by all those ele-

ments and implements of intoxication which have brought so much
woe and death into the world, prepared for the use and enjoyment of
customers.

At first but a few individuals were tempted to enter this den of
iniquity. A shrewd Yankee pauses long before he will pay his money
to see a pig, or any other beast, whose exact picture is before his eyes
without a fee. But one or two did straggle in, and multitudes gathered
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about the tent and stared at the sign, and discussed its merits and
wondered at its meaning.

It was not long before the earliest visitors came out of the tent,
looking considerably less silly than when they went in, and winking
their eyes most knowingly, and smacking their lips with as great
apparent satisfaction as if they had been discussing a pork steak in-
stead of a striped pig. Inquiries were made, whispers were exchanged,
curiosity gained a sudden access of energy, the tide of visitors began
to flow and ebb very strongly, the noise of laughter, the jingling of
glasses, and the astonished grumbling of the pig, were heard in the
booth; and ere long it was known all over the parade ground, that the
enlightened spirit of inquiry which carried visitors to the pig, was
abundantly rewarded by dividends and donations of grog, in whatever
form was most desired.

A strange monster to be seen for six cents, and a glass of rum
gratis ! What tippler could resist the attraction ? Similis simili
gaudet! Many a toper now yielded to his sympathies, and moved
off hog-ward with rapid steps, attracted by animal magnetism or
fellow-feeling, and acting in obedience to that law which leads ani-
mals of the same species to herd together. Hundreds went and looked
and drank, and went and looked and drank again, until in some in-
stances they acquired such surprising clairvoyance such strength
and clearness of vision that they actually saw double, and beheld
two striped pigs, and were so strangely excited by the revelations of
the spirit thus acting within them, that they reeled and capered and
danced like a company of ranters, or a crowd of the disciples of St.
Vitus or St. Simon, and in some cases, it is said, they imagined
themselves transformed into pigs, (a supposition not far from correct,)
covered with stripes, and equally entitled with their prototype to the
admiration of standers-by. Nay, so far did these delusions extend,
that more than one of those who called most frequently on the pig,
actually came out at last on all fours, grunting vociferously, and
affording to the crowd one of the most edifying illustrations that could
be desired of the fraternal relations between the drunkard and the
swine.

All this was considered a capital joke by the “striped pig party;”
for old Norfolk has for several years been a thorough temperance
county, and no licenses for the sale of spirits have recently been granted.
But the pig’s partner found no difficulty in obtaining a license from
the selectmen of Dedham to exhibit his striped monster and himself
{par nobile fratrum) on the day of the muster, and the gift of a glass
of grog was regarded as an admirable evasion of the “oppressive
law,” and an equally admirable expedient to bring the pig into notice.

Before leaving this subject one further quotation is in order,
for it leads up to the political situation which had developed
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during 1839, and which led to the closest and most bitter
election in the history of Massachusetts.

It is a curious fact that the advent of the striped pig at Dedham
became at once almost universally known, and everywhere celebrated
by a certain class of people. From Maine to Kentucky, almost as
one man, the tippler and the vender of tipple, adopted the “critter”
into favor, bestowed his name upon their favorite beverage, painted
his image upon their sign-boards, and rallied around him as the type
of their whole brood and generation. His portrait is hung in one of
our most popular drinking saloons; it is mounted over many a
“groggery” in our own country; it is even astonishing the cock-
neys in the purlieus of Billingsgate and St. Giles. Newspapers have
been christened after him, and a numerous party are threatening to
carry him to the polls at our next election.

The public confusion engendered by the wholesale violations
of the law and the attempts to enforce it was echoed in the
political arena. The Whigs renominated Governor Everett,
who elected to stand firmly behind the law, thus casting his
lot with the extremists, although large numbers in the party,
particularly in Suffolk County, were flatly against it.

The old Democratic party nominated Marcus Morton, who
resigned from the Supreme Court to enter the contest. Judge
Morton had previously served as Lieutenant Governor, and
he was the first president of the American Temperance Soci-
ety. While Governor Everett was forced to defend the Fifteen
Gallon Law during the campaign, Judge Morton successfully
evaded any clear definition of his stand with respect to the
law. Party lines were forgotten to some extent as the cam-
paign progressed, and candidates were labelled as being for or
against the law. Each side issued a weekly newspaper during
the battle, one called “The Liberal,” and the other, “Facts
for the People.”

At that period a candidate for Governor was required to
have a majority of all the votes cast in order to be elected.
Otherwise the election would be thrown into the General
Court. When the ballots were counted, at the conclusion of
this most bitterly fought and closest campaign in the history
of the State, it was found that Judge Morton had 51,034, to
50,725 for Governor Everett, and 307 for all others. The total
vote was 102,066, with 51,034 being necessary for a choice.
Thus Judge Morton was elected Governor by a single vote, —

for it is in this manner of reckoning that his victory is recorded.
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The prohibition pendulum, which had reached a high point
with the passage of the Fifteen Gallon Law, was already
swinging backward, and it was a bitter pill for the extremists
that Judge Morton, the first president of the American Tem-
perance Society, was the instrument used in bringing about
their defeat. With their loss of the governorship went also
the loss of the General Court, as was soon to be shown.

Tremendous interest was shown in the new Governor’s in-
augural address, and every one wondered how he would meet
the situation. The address speaks for itself. It was con-
sidered one of the great public documents of the time.

From the Inaugural Address of Governor Marcus Morton,
January 22, 1840

Our Bill of Rights enjoins “a constant adherence to the principles
of piety, justice, moderation, temperance, industry and frugality” as
“absolutely necessary to preserve the advantages of liberty and to
maintain a free government.” These are general duties prescribed,
and general ends recommended, rather than particular directions to
be executed by positive enactments. These virtues may be incul-
cated and encouraged by the general tendency of our legislation, but
cannot be enforced by specific penalties. They should form the spirit
of our legislative action, and give character to our laws. They should
govern our private conduct and public duties. “The people ought
to have a particular attention to all these principles in the choice of
their officers and representatives; and they have a right to require of
their lawgivers and magistrates an exact and constant obervance of
them, in the formation and execution of the laws.” These monitions
and injunctions, deemed, by our ancestors, worthy a place among
our fundamental laws, cannot be too sacredly regarded by magistrates
and people.

The manner in which these virtues may be promoted, by public
authority, must depend on the nature of the government and the state
of society. Some governments have prescribed the cut of the hair
and the fashion of the dress. Others have regulated regimen and
diet, and established the prices of articles of consumption. But
such sumptuary regulations are supposed by many to interfere with
private pursuits, and to be inconsistent with the principles of a free
government.

In the early' settlement of our country, and in the primitive state
of its manners, it was supposed that piety' and religion might be aided
and advanced by establishing a particular mode of worship, by com-
pelling all to contribute towards its support, and by coercing, under
legal penalties, a universal attendance upon it. But, as we advanced
in moral improvement, and in a knowledge of individual rights and
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the principles of toleration, it was found that these compulsory regu-
lations infringed the rights of conscience and the freedom of religious
worship. And it seems now to be universally conceded, that the only
wise and safe mode of promoting religion and piety, is to secure to
each individual the most perfect liberty to worship God according
to the dictates of his own conscience, leaving him to his own respon-
sibility and convictions of religious duty.

No one of the virtues above recommended meets with more uni-
versal approbation, or is more difficult to maintain, than temperance.
The baleful influence of the opposite vice, so degrading, so destructive
of every manly and honorable sentiment, is universally acknowledged
and dreaded. And yet so strong is its hold upon the sinful propensities
of our nature, that it could never yet be totally eradicated. Reason,
virtue, affection, all fall before it. In the suppression of intemperance,
much of individual and of combined effort has been made. At first,
reasoning, example and moral suasion were relied upon; and ex-
traordinary and unexpected success crowned the labors of those who
had so zealously engaged in the enterprise. The use of spirituous
liquors had greatly diminished, and the desired reform promised to
be eminently successful. But recently the movement in some places
has been retrograde. And it cannot be disguised that the consumption
of alcoholic liquors has been greater during the last year, than in any
one of the several preceding years. To what cause shall this unfavor-
able reverse be imputed? Many suppose that it is owing to the Act
of 1838, “to regulate the sale of spirituous liquors,” and to the excite-
ment and prejudice growing out of that statute and the attempts to
enforce it. While the advocates of temperance confined their labors
to argument and example, to public lectures and private admonitions,
their progress was rapid and steady. But, when they called to their
aid constraint and legal coercion, they roused a spirit of independence
and resistance, a determination not to yield to any interference,
supposed or real, with individual rights, personal habits, or private
business, which counteracted their benevolent intentions, and ren-
dered abortive their philanthropic efforts.

The statute, too, has proved ineffective. In a government so popu-
lar in all its attributes, as ours, laws which run counter to the opinions
or interests, to the prejudices or sober convictions of large portions
of the people, cannot be fully and fairly executed. Witnesses are
reluctant to disclose the whole truth, and jurors are unwilling to
convict. The one will find an excuse for the imperfection of his recol-
lection, and the other for his distrust of the proof, in the unreasonable-
ness of the law, and the injustice of a conviction under it. The
numerous attempts to enforce this statute have involved the Com-
monwealth in great expense, have induced many to palter with their
obligations of duty; and have brought distrust upon the purity of
our judicial proceedings.
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From the most careful observation of the operation of this statute
in different parts of the State, and from the most mature considera-
tions of the subject, I am constrained to believe, and am fully con-
vinced, that it has failed to promote the objects for which it was
enacted; has produced in its administration much moral and political
evil, and has disturbed the peace and good order of society by the
discord and animosity which it has engendered among the people.
I therefore recommend its repeal. I hope your wisdom and experience
will suggest such a substitute as will not be supposed to interfere with
the pursuits and employments of individuals; as will tend to allay
the existing excitement, and promote the cause of temperance and
good morals.

The General Court lost no time in acting on his recommenda-
tion, for chapter 1 of the Acts of 1840, approved by Governor
Morton on February 11, consisted of but a single sentence:

The Act passed on the 19th day of April, 1838, entitled “An Act
to regulate the sale of spirituous liquors,” is hereby repealed.

The extremists smarted under their defeat, and they were
thoroughly angry and aroused. On the day following the
signing of the repeal measure by Governor Morton they held
a convention in Boston, which was attended by upwards of
1,400 delegates from all sections of the State. The convention
was exceedingly stormy and direct threats of reprisals were
made. Finally, over the objections of a minority of less than
100, including Samuel Hoar of Concord, father of the illus-
trious Senator George F. Hoar, who was presiding, and Emory
Washburn of Worcester, a noted lawyer of the day, the fol-
lowing resolution was adopted:

Resolved, That until the laws of this State, concerning the sale of
intoxicating liquors, are fully established upon the basis of prohibition
and sustained by a correct general sentiment, like the other criminal
and penal laws of the Commonwealth, it is, in our opinion, the duty
of the temperance men, to vote only for those men as candidates for
legislative and executive offices, who are known and inflexible friends
of such a course of legislation.

This poorly advised action created a storm, and unques-
tionably cost the temperance movement a great many more
friends. The minority group at the convention issued several
pamphlets criticizing the action, which were replied to in
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pamphlets of the majority, with strong language being used
on both sides.

It is pertinent to mention, perhaps, that this attitude of the
extremists in attempting to judge candidates for public office
solely with respect to their expressed attitude on one issue
alone, without due regard to character or other qualifications,
has been revived many times, almost always with disastrous
results to those who have employed it.

In the election campaign of that year, the Whigs called
former Governor John Davis to carry their standard and re-
capture the State. The former Governor, who had been presi-
dent of the Massachusetts Legislative Temperance Society at
the time of the adoption of the prohibition resolution, was
extremely cautious in his references to the subject during the
campaign, and was successful in his appeal to the voters.

Governor Davis, in his inaugural address of 1841, did not
mention temperance or prohibition. He discoursed at some
length on the subject of individual liberty, and sounded a
warning against impatience with respect to the evils incident
to the privileges of a free people. A portion of this reference
is worthy of reflection, and follows.

From the Inaugural Address op Governor John Davis, 1841
Almost all we witness around us, is only the proof of what man is

capable of accomplishing for himself when free scope is given to his
mental and physical faculties. While in the enjoyment of such large
privileges, it is not remarkable, that we are sometimes borne forward
by the buoyant hopes naturally excited, with a strength, that carries
us into injurious excesses of business; but as the desolating tempest
or swollen stream soon subsides, leaving behind the blessings of
Heaven mingled with the waste, so do the people return from excess
to their usual prudence, learning wisdom from misfortune.

The inconveniencesresulting from occasional over-action are trifling
compared with the interference of a regulating power, which would
impair the discretion, diminish the privileges or restrain the enterprise
of individuals. Power always steals upon us under the plausible pre-
tence of bettering our condition; but its general aim is to take some-
thing from us which lessens our privileges. It may be abused and
exercised oppressively by majorities as well as by despots. The mere
forms of a free government do not, therefore, make a free people,
unless, as individuals, they are exempt from oppression, and enjoy
the liberties and privileges which constitute all that is valuable in
freedom.

It becomes us, when in possession of such privileges as the people
of this Commonwealth enjoy, not to be impatient under the evils
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incident to them; not to destroy the wheat in extirpating the tares,
but to cherish the love of individual liberty as the basis of political
happiness. When abuses demand it, a suitable corrective should be
applied, but not in a way to cool the ardor, discourage the hope
abate the energy of our citizens. Such legislation may gain something
to power, but nothing to the great cause of universal freedom and
prosperity

The election of 1842 was thrown into the General Court
when the vote was so divided that no candidate had a major-
ity. Former Governor Morton received the highest vote,
56,491; Governor Davis ran second, with 54,939; Samuel E.
Sewall had 6,382; and all others, 180. As the total vote was
117,992, with 58,997 necessary for a choice, the champion of
the moral suasionists was more than 2,500 votes short of the
election.

Under the system then prevailing, the House of Representa-
tives “nominated” the first two candidates, and sent their
names to the Senate to be voted on. There were 38 votes
cast by the Senate, with 20 being necessary for a choice. Of
the total, former Governor Morton received 27. to only 11 for
Governor Davis.

Taking office for a second term, after an interval of a year,
Governor Morton reiterated his stand against the plan of
trying to make temperance compulsory by law. On this occa-
sion, however, he devoted only three paragraphs to the subject
in his inaugural address, as follows:

From the Inaugural Address of Governor Marcus Morton,
1543

Morality, like religion, from which indeed it flows as from its source,
shrinks from the touch of power, and instinctively resists the heavy
hand of coercion. Its growth must be spontaneous; and though it
may be increased by gentle cultivation, yet compulsive action invari-
ably retards it. Among the moral reforms which have distinguished
the age in which we live, no one has been so prosperous or useful as
that of temperance. Wherever its advocates have placed their reli-
ance upon moral influences, its progress has surpassed the highest
hopes of its most sanguine friends

Kindness and persuasion have penetrated hearts callous to shame
and hardened against punishment. Those principles of human brother-
hood which comprehend within their benevolent embraces all condi-
tions and states of human existence, have rescued from degradation
and pollution, and restored to moral life and usefulness, thousands
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heretofore supposed to be beyond the reach of reformation or the power
of restraint.

Whether the few laws now in force regulating the sale of spirituous
liquors, retard or promote the progress of this great reformation is a
question upon which its friends are divided. But if no legislative
action can be beneficial, we may exert our individual influence, en-
hanced by the official stations with which we are entrusted-, to pro-
mote a moral improvement so important to the welfare and happiness
of the human family.

George N. Briggs, who, as a member of Congress from
Massachusetts in 1833, had been one of the organizers of the
Congressional Temperance Society, and who later became
president of the organization, was elected Governor in No-
vember, 1843. Although a staunch temperance advocate, he
recognized that the tide for the time being was set against
further temperance legislation, and in his inaugural message
in January, 1844, he gave scant attention to the subject. His
only reference to temperance was in the following sentence:

In common with the rest of the civilized world, we have shared
largely in the fruits of the great moral temperance reformation which
has distinguished the nineteenth century.

Governor Briggs gave his active assistance to the revival of
the reform movement by persuasive effort, which had taken
place after the repeal of the Fifteen Gallon Law. The Wash-
ingtonian movement, which had originated in a tippling house
in Baltimore in 1840, had been brought to Boston by John
Hawkins in the following year ■— resulting in the formation
of the Washingtonian Total Abstinence Society of Boston on
April 24, 1841. This society has maintained a home, which
is a refuge for addicts of the drink habit, down to the present
day, and, singularly enough, reports that it is now caring for
about 1,200 persons a year, or 300 more than the average
before the advent of national prohibition in 1920.

Hawkins, himself a reformed drunkard, was extremely suc-
cessful in Massachusetts. Great throngs gathered to hear him
in Faneuil Hall, and at one time it was said that he had in-
duced four-fifths of all the drunkards in Boston to sign the
temperance pledge. It was at a Washingtonian meeting in
Worcester late in 1842 that John B. Gough, afterwards to
become one of the greatest temperance apostles in the world,
was induced to take the pledge.
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On May 30, 1844, a gathering of all the Washingtonian soci-
eties in Massachusetts took place in Boston, in one of the
greatest temperance demonstrations in history. The news-
papers of the day devoted much space to the event, which
took on an official aspect by the participation of Governor
Briggs, by the closing of the banks and by the declaration of a
half holiday. The city was gayly decorated, and thousands of
people lined the streets to witness a parade of the societies,
which was routed past the State House and ended on Boston
Common.

Notable among the floats in the parade was that of the
South Boston Washingtonian Society, which consisted of a
moss-covered well, from which two ex-drunkards were drawing
buckets of cool water, and the New Bedford Society, which
took the form of a huge whale boat. Twenty-three bands
marched in the parade, and the largest delegation in line was
the St. Mary’s Mutual Benevolent Total Abstinence Society.

As the marchers gathered on the Common, where a vast
throng was waiting, and where Governor Briggs and Mr.
Gough were to deliver stirring addresses, thousands of women
joined in singing “The Teetotalers Are Coming.” A mass
meeting was held in the evening in Tremont Temple, at which
Governor Briggs and Mr. Gough again spoke.

Father Mathew, whose labors for temperance in Ireland,
Scotland and England at this period had resulted in the sign-
ing of pledges by a number estimated at several million, came
to America in 1849, and during his visit in Boston the moral
suasion movement reached new heights.

In the meantime the temperance reform was making rapid
strides in other States. In a number of cases the Massachu-
setts Fifteen Gallon Law was copied, only to be repealed after
short experiments. But it was as a result of this legislation,
not only in Massachusetts but in the early legislation of New
Hampshire and Rhode Island, that several cases were appealed
to the Supreme Court of the United States in an attempt to
forestall prohibition of the liquor traffic in any way by the
States. Chief Justice Taney (5 Howard, Reports of the Su-
preme Court of the United States), in 1847 rendered a decision,
in which was said:

Every State may regulate its own internal traffic according to its
own judgment and upon its own views of the interest and well-being
of its citizens.

...
If any State deems the retail and internal traffic
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in ardent spirits injurious to its citizens, and calculated to produce
idleness, vice or debauchery, I see nothing in the Constitution of the

nited States to prevent it from regulating and restraining the traffic
'rom prohibiting it altogether, if it thinks proper

This decision was to have an important bearing on legisla-
tion to follow, and which was already under way in the State
)f Maine. There, Neal Dow, who has been called the “Colum-
bus of prohibition,” had been carrying on a temperance crusade
which led to the passage of a law in 1846 which was the fore-
runner of the famous Maine Prohibition Law of 1851.

The Maine Law of 1851, the first absolute prohibition statute
,n any State, declared the liquor traffic to be a nuisance and a
;rime, and provided for the destruction of liquor as contra-
band, as well as for the seizure of all utensils and agencies
connected with it.
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Statutory Prohibition becomes Effective in 1862 Misgivings

as to Expediency Reflected in Messages of Governors
The decision of the Supreme Court of the United States in

1847, holding that a State had the right to regulate, restrain
or even to prohibit the liquor traffic within its borders, together
with the action of the State of Maine in enacting an absolute
prohibition law in 1851, gave new life to the prohibition group
in Massachusetts, notwithstanding the setback resulting from
the Fifteen Gallon Law experiment. ,

Once more a drive was made on the General as
was the case in 1838, the extremists had little difficulty in
forcing their will on the legislators. As a bill providing for
complete prohibition of manufacture and sale of “spirituous
or intoxicating liquors,” patterned somewhat after the Maine
law, was on its way through the two branches, the conserva-
tive temperance advocates sought desperately to stem the
tide, but without success.

A barrage of pamphlets was directed against the bill on
moral, constitutional and political grounds. The assumption
of arbitrary power as an instrument of reform was denounced.
It was charged that the total abstinence cause was being pros-
tituted to the subserviency of party purposes. It was stated
that “The advent of this child of fanaticism in Massachusetts,
and several other States, is another striking evidence that
political wisdom is not easily taught from history or coeval
example, but still is, and forever must be, the result of ex-
perience.

One particularly aroused citizen, who described himself as
a “Primitive Washingtonian,” issued a pamphlet which gained
large circulation, in which he especially assailed the legisla-
tors. “Political ambition,” he said, “with its canvas spread to
catch the changing breeze of popularity, is at best a perilous
craft to bear the interests of moral reform, and the folly which

Chapter VII

MASSACHUSETTS GOES DRY
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would confide them to such guardianship hardly deserves a
better fate than the shipwreck which is but too sure to await it.”

He cited the case of one member who said that, while he
was convinced the bill was unconstitutional, he would vote
for it if it should be referred to the people for ratification,
and such an amendment was added. Continuing, the author
of the attack said:

Thus, between a misplaced confidence on one side, and an unmanly
evasion of responsibility on the other, the people are in jeopardy of
being overridden by a legal monster, paralleled only by the Roman
Inquisition, by which their dearest civil rights are to be violated, the
sanctity of home invaded, the pleasures and courtesies of social inter-
course abridged, the citizen persecuted for opinion’s sake, and hunted
to his very fireside for evidences of his heresy, as were the Scottish
Covenanters to their caves, for their blood and their Bibles.

But the prohibition pendulum had swung again, and regard-
less of the opposition the bill went through. As thereferendum
feature made no provision for a secret ballot, Governor George
S. Boutwell refused to sign it, and gave his reasons in the fol-
lowing veto message:

Veto Message, Governor George S. Boutwell, May 19, 1852

To the President of the Senate.
Sir, A bill entitled “An act concerning the manufacture and

sale of spirituous or intoxicating liquors,” was laid before me on the
fourteenth instant, for my revision. I have duly considered the
measure, and now communicate to the honorable senate the objec-
tions I entertain to its passage.

The will of the people is usually expressed through certain organ-
isms called government. The harmonious and efficient action of the
government is based upon the concurrence of the moral, political, and
physical power of the people. If only one or two of these powers
exist in reference to a particular law, its influence is proportionately
weak. When our laws are based upon the constitution, and in har-
mony with well settled principles of public policy, they need no pop-
ular approval to give them validity and power.

They rest upon the admitted moral and political judgment of the
people, and may therefore command the physical force of the State.
In the progress of events great and peculiar measures may be pro-
posed, whose value depends entirely upon the popular judgment, and
under such circumstances, it is undoubtedly wise in the Legislature
to seek an expression of public opinion. It is for this reason that in
some States certain grave questions, as the creation of a public debt,
for example, are by the constitution submitted to the people.
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The moral power of a statute is greatly increased by the free and
decisive approbation of those who are to be subjected to its opera-
tion, When, therefore, in addition to the importance of the subject
legislated upon, the act contains new principles of legislation, or is
of doubtful expediency, stronger reasons exist for ascertaining the
public will. The measure before me is important, it contains new
principles of legislation, is of doubtful expediency, and I therefore
concur with the Legislature in the propriety of its submission to the
people.

Mere political power and physical force are not sufficient to secure
the perfect or even respectable administration of the law. Our expe-
rience as a State and as a member of the American Union, furnishes
sufficient evidence upon this point. All safe and wholesome legisla-
tion must have a moral basis in the hearts and minds of the people.
More especially is this true when that legislation interferes with the
principles, controls the habits, or regulates the morals of men. When-
ever, in reference to great measures, it is doubtful whether such a
basis exists, the question should be settled by an appeal to the people.

Although I could not recommend the passage of the bill before me,
the chief and sufficient objection of the present moment lies against
the manner of ascertaining the popular will. As a point of principle,
I think that all great questions should be determined by secret ballot.
There is no domestic question more important than this. The use of
the open ballot will divest the decision of the people of all moral
power whatever. It is not necessary to consider whether a single
man even would be overawed or improperly influenced in his action.
A subsequent allegation that many men had been thus influenced, or
that the open ballot had been unfavorable to a full expression of
opinion, would deprive the verdict of its moral strength.

On the other hand, a decision by secret ballot would be final. If
adverse to the law its friends could not complain. The decision
would be conclusive that the people are not prepared for the measure,
and thus save its advocates from numerous labors and contests which
must finally, under such circumstances, end in their discomfiture.

Should the law be decisively sustained by the secret ballot, it would
then possess a moral as well as political basis on which it might have
a fair trial. A decision by open ballot may leave the law upon the
statute-book, but necessarily shorn of its moral strength; and I am
fully conscious that it cannot stand upon mere political power and
physical force. Legislation deals with men as they are. The province
of law is to render certain and secure that which the moral judgment
of men has approved, and moral reformation has acquired.

After a careful view of the whole subject, I am brought to this
conclusion;

That a measure of this sort cannot rest safely and permanently
upon the mere action of representative bodies of men, that it must
have the sanction of the people, —• that that sanction must contain
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the moral as well as political power of the State, that a decision
by open ballot would possess very little moral force, and, finally,
that the secret ballot furnishes the only proper means of ascertaining
the public judgment.

Two considerations have had great influence upon my mind. I
know of no government, either despotic or republican, which has
permanently succeeded in limiting the use of intoxicating liquors,
except so far as it was sustained by the conscientious opinions and
practice of a majority of the people. And further, I cannot by any
process of moral reasoning, relieve myself of the duty of resisting the
passage of a doubtful measure under such circumstances, that in the
certain ultimate defeat which awaits it, is to be overthrown the cause
it was intended to support.

Guided in my course, and in the reasons I have presented, by a
sense of duty to the Commonwealth which has honored me with its
confidence, I respectfully return the bill entitled, “An act concerning
the manufacture and sale of spirituous or intoxicating liquors,” to
that department of the government in which it originated.

As the chief objection raised by Governor Boutwell was
against the manner provided in the legislation for the ascer-
taining of the popular will, the General Court merely elimi-
nated the referendum provision and then re-enacted the bill,
which was returned to the Governor within three days of the
veto.

Governor Boutwell had serious doubts as to the expediency
of the measure, but he finally decided thatunder all the circum-
stances he would not be justified in withholding his approval.
He therefore signed it on May 22, but in order that there might
be no question as to his position, he addressed a written com-
munication to the legislators, setting forth his views, as follows:
Special Message, Governor George S. Boutwell, May 22, 1852

To the President of the Se
Sir, Former and appropriate usage requires that notice of the

official sanction of the executive to the several bills and resolves
which have been submitted to him, shall be given to the Legislature
by an oral message delivered by the secretary of the Commonwealth.
Having this day signed a bill entitled, “An act concerning the manu-
facture and sale of spirituous or intoxicating liquors,” I deem it proper
to communicate the fact to the honorable senate, in which it originated,
in a more solemn form.

This bill appears to be identical, in all its features but one, with
that which I returned to the senate on the nineteenth instant, with
my objections to its passage.
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That provided for a reference to the people with the use of the open
ballot. This rests entirely upon the action of the government. It
seems to me highly proper that whenever a law is submitted to the
people it should be in such a manner as to render the decision final.
The first measure appeared to me calculated to impair the principle
of the secret ballot, which I regard as important in a free government.
In the communication to which
chief and sufficient objection was
the popular will.” The bill now
the principle of the secret ballot,
new principles of legislation, was i

I have referred, I stated that my
“against the manner of ascertaining
under consideration does not affect
I also stated that the bill contained
if doubtful expediency, and that the

judgment of the people should be taken, and the use of the secret
ballot required. To that opinion I adhere. The course I pointed
out seemed to me necessary to bring the measure within the rule,
that law is the embodiment of a preexisting and ascertained public
sentiment.

But the Legislature, after a deliberate reconsideration of the sub-
ject, has expressed an opposite opinion. The point of difference is one
of expediency. I think it inexpedient to pass the bill without such a
reference to the people as I have named. The Legislature thinks it
inexpedient to pass the bill according to the usual forms. Upon this
point of difference I do not feel at liberty, from doubts in my own

a measure intended to advance a
ire approved the bill entitled, “An

mind, to withhold my assent to
sacred moral cause. I have there:
act concerning the manufacture and sale of spirituous or intoxicating
liquors.”

Sixty days later, under the terms of the act, complete pro-
hibition of the manufacture and sale of intoxicating liquors
became effective in Massachusetts. It does not appear that
the law was enforced with any great degree of success, however,
although prosecutions for violations were promptly instituted.

John H. Clifford became Governor of Massachusetts as a
result of the elections in 1852, and while he was extremely
cautious in what mention he made of prohibition, he gave evi-
dence that he disapproved of it in his inaugural address to
the Legislature. Without mentioning prohibition or liquor by
name, he left no room for doubt as to his position, as follows:

r John 11.Clifford, 1853From the InauguralAddress of Gc

I think I cannot be mistaken in the opinion, that there has been in
this Commonwealth a tendency to an excess of legislation. It was the
just remark of an eminent statesman, that “to innovate is not to re-
form.” Stability, simplicity and permanency in the laws, are positive
blessings. Any change, unless absolutely required by the exigencies of
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the particular case, is in itself an evil. No institution of human con-
trivance is perfect; and the imperfections of humanity must attach,
in some degree, to the wisest legislation. It seems to me, therefore,
that the wise moderation, which avoids both the extremes, of a blind
conservatism which clings to everything that is established, merely
because it is old, and the reckless and impatient radicalism which
is ready to adopt every new project or theory, because it is new a
moderation which consults that vital element in every well-governed
community, the adaptation of an established system of laws to the
usages and habits of the people, is one of the safest guides in practical
and beneficent legislation.

In other countries the government assumes many duties which here
are left to the individual or associated action of the citizens themselves;
and these relations and functions of the state are with them made
fitting, and perhaps necessary, by the want of knowledge in the people.
With us, the functions of the legislature are limited to those objects for
which it is the essential and exclusive duty of a constitutional govern-
ment to provide. It is presumed that a people, intelligent enough to
carry on institutions like ours, will be better able to take care of their
own interests, than the legislature, or any other department of the
state.

But though the character of our institutions prescribes a more limited
range to government, and though the history of the country shows,
that in general we have followed this rule of conduct, yet we are often
tempted to depart from it, under the pressure of sudden or strong
excitement, or by appeals to our philanthropy. The tendency to over-
step the true limits of legislative duty is not the less carefully to be
watched, from the fact that the immediate occasion is often, perhaps
generally, a highly desirable end. The principle is important to be
maintained entire.

The cause of morals has never gained in the long run, by an attempt
to give to it an added power through illegitimate legislation; while the
severest wounds that have been inflicted upon it, have been those
which it has “received in the house of its friends,” when it has been
dragged by them into the fatal arena of party politics.

With so many and such powerful influences as flow from the charac-
ter of our people, the legislature may safely keep within the sphere
marked out by the spirit of our institutions; always bearing in mind,
however, that no laws can be effective which are not sustained by pub-
lic opinion; and that a law which has not this support, supposing it
possible to be enacted, must, from that very reason, become in a great
degree inoperative.

During the year, as enforcement of the law was tightened
and convictions increased, the constitutionality of the statute
was seriously questioned, and many cases were appealed to
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the Supreme Court. Governor Clifford was succeeded by
Emory Washburn, a sincere temperance advocate, who has
been mentioned as opposing some of the radical suggestions
of the prohibitionists. He adopted a cautious tone on the
subject, like his predecessor, in his State papers:

From the InauguralAddress of Governor Emory Washburn, 1854

That society has a right to protect itself from any vice that tends to
undermine its foundations, is a maxim which few would controvert.
Nor would it be more seriously contested that, if necessary for this
purpose, laws may be aimed at the cause of an acknowledged evil,
instead of dealing with its effects alone.

Without some such power it is not easy to perceive how society could
exist at all.

Careful observation and much reflection are necessary to determine
the manner and extent of exercising this power towards particular vices.
Mere legislation is, at best, but a single step in the progress of any
reform. Penal laws can do little unless they have their foundation in a
healthy public sentiment.

Under a despotism, it is true, obedience to an odious decree may be
enforced by the machinery of executive power; the people submit
because it is stronger than their own. But under a free government like
ours, which emanates from the people themselves, there can be no
superior power; there is no appeal from their sober conviction or settled
determination. Law, when thus sustained, commands the implicit
obedience of all, and silently lends to the government an element of
strength which the despotic states of the Old World can neither measure
nor comprehend.

The heated action of partisan zeal should never be mistaken for the
calm resolve of an enlightened public will. From the cauldron of party
strife, few subjects, especially of a moral nature, can come out unsoiled
by the passions which are always mingled with its ingredients.

Still, it is equally true that the effect of legislation upon the morals of
a state may be most sensibly felt. f ‘A people,” it is said, “are never
better than their laws.” They become the exponent of the judgment,
no less than the standard of conscience, of the body politic; and as such,
like other powerful examples, affect the conduct and opinions of the
individual citizen. Whether law or public sentiment should take the
lead in moral progress, legislation should never be so far behind an
enlightened public will as to clog or retard it ; and that legislator is the
wisest moralist who most nearly keeps pace with the calm and sober
judgment of a discreet and conscientious constituency.

The year 1854 was important to the temperance movement
in several particulars. It marked a finding that the prohibi-
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tion law of 1852 was unconstitutional, by the Supreme Court
of the State, and a decision on the part of its advocates to seek
a new law to replace it, but with heavier penalties, in the
General Court of 1855.

Of far greater moment, however, was the birth of the Repub-
lican party of Massachusetts, in Worcester, on July 20, 1854,
and the calling of the first convention of that party, to be held
in the same city on September 7. From its inception, the
Republican party has always been the friend of temperance.

The first platform of the party contained six planks, all
except the first and last of which related to specific phases of
the slavery issue, and upon which there was unanimous agree-
ment. There was a division of opinion on the other two planks,
which were as follows:

Resolved, That the Republican party is pre-eminently the party of
the Union and the Constitution, of law and order, and may justly claim
to be the true National and Democratic party, because it is opposed in
its principles, sentiments and aims to sectionalism, secession and dis-
union, is equally desirous of the welfare of every part of the country,
and disregarding the aristocratic, hereditary distinction of birth and
color, and maintains the right of all men to freedom and equality before
the law.

Resolved, That the prohibition, by law, of the sale of intoxicatir
liquors as a beverage, is the right and duty of the people.

This last plank was particularly obnoxious to many of those
who joined in the new party, but when the majority accepted
it, they were content to abide by the result, with the mental
reservation, perhaps, that they would work within the party
to obtain a liberal construction of the plank.

Stephen M. Allen, one of the presiding officers at the organ-
ization meeting, in writing an historical record some twenty-
five years later, attributed the prohibition plank very largely
to the influence of the women, who, although denied a vote,
had much to do with the formation of the party. “The Repub-
lican party,” he wrote, “engrafted the question of temperance
in its first platform, and it belongs to that party to nourish and
sustain its enforcement, both by law and moral suasion, to the
fullest extent of ■practical prohibition.”

“Mrs. Nathaniel P. Banks,” he wrote further, “was one of
the first in New England, with her husband, to withdraw her
sympathies from the Democratic party on the anti-slavery
question, and who, in 1851, when he was elected to the Legis-



1933.] No. 1300.HOUSE 167

I

lature upon that issue, and became the Speaker of the House,
lent her whole influence and energies, spared from the domestic
hearth, to the encouragement of the great idea to be per-
petuated as a party measure. Nothing was demanded specially
for women, no claims were asserted except those involving the
general and universal humanitarian idea, though the cause of
temperance, ever near her heart, subsequently found place,
through such influences as hers, in the first Republican plat-
form of the Old Bay State. ... A most trying position
indeed was hers, later, when her husband was elected Speaker
of the National House of Representatives, who is ever expected
to keep open house and entertain not only members of his own
party, but all others, as well as hosts of attendant politicians
from every part of the country. In those days dinner parties
and lunches, given by public officials, without wine, was an
almost unheard of thing; yet the Speaker’s wife would make
no concessions on that point. Wine was prohibited at her table,
yet the delicate dinners and entertainment inspired by her
presence, and administered with so much tact and grace,
satisfied all, and no woman in Washington was more popular
than she.”

In November, 1854, the new party, although presenting a
candidate for Governor, formed a coalition with the American
party, by which Henry J. Gardner, nominee of the latter group
and a staunch temperance advocate, was elected. Governor
Gardner promptly gave attention to the Supreme Court deci-
sion with respect to the prohibition law of 1852 in his inaugural
address, as follows

From the Inaugural Address of Governor Henry J. Gardner
sr>.)

The question of temperance will naturally receive your deliberate
consideration. The evils of intemperance force themselves on the
attention of every statesman. They appear at the bar of our courts,
they cry aloud from our prisons, jails and hospitals, and the wailii

They drain our treasury, andour lunatic asylums are their voice
im and suffering. They are uni-swell the long catalogue of pauperi:

•ersally recognized as a legitimate t for legislation. They claim
ell as of the philanthropistthe deep attention of the lawgiver as

iat has the iust confidence of allOur Supreme Court, a tribunal t
having pronounced unconstitution. line provisions of the present
anti-liquor law, such sections should not longer remain on our statute
book. Every citizen of the State, probab ars in the wish, that
they be either repealed or amended
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Coming as you do, fresh from the people, your deliberate conclu-
sions will doubtless be a fair criterion of their wishes. Whatever
measures you may perfect to prevent intemperance and check pauper-
ism and crime, and which are deemed constitutional by myself and the
officer whom the laws of the Commonwealth have provided as my
legal adviser, shall receive my unhesitating sanction.

The General Court enacted a new prohibition law early in
its session, which was referred to briefly by Governor Gard-
ner, who had been re-elected, in his address of the following
year:

From the Inaugural Address op Governor Henry J. Gardner,
1856

The last Legislature enacted a law for the suppression of the sale of
intoxicating liquors, with more stringent provisions and heavier penal-
ties than have heretofore entered into our legislation upon this subject.
The question as to its expediency, and the good or evil results flowing
from this enactment, were widely discussed before your constituents,
and have materially affected the constitution of the present legislative
body. Coming from all portions of the Commonwealth, with personal
knowledge as to the practical operation of this act, and the wishes of the
people regarding it, and possessing the means of judging whether the
past year’s experience leads to a reasonable expectation that it can
accomplish the purposes for which it was designed, your action in
reference to it is awaited with great solicitude.

Intemperance is a gigantic evil. Measures for its remedy demand the
deepest feeling of the philanthropist, the profound thought of the
patriot, and the wisest counsel of the statesman. I trust that your de-
liberations and conclusions will result in substantial and abiding good
to our entire community, and to that end you shall have my warmest
sympathies and heartiest co-operation.

Elected to a third term, Governor Gardner made no mention
of the liquor subject in his inaugural address of 1857. He was
succeeded by Nathaniel P. Banks, who, although firmly sup-
porting the prohibition legislation, also ignored the subject in
his inaugural in 1858. In the following year, Governor Banks
was again silent on prohibition. He paid tributeto the “Marsh-
pee Indians” in addressing the General Court, particularly for
their “temperate and industrious” conduct over a five-year
period. “They have been without crime or disturbance,” he
said, “except when intoxicating drink has been supplied by
white men, and I would recommend severer penalties against
those who furnish them with spirituous liquors.”
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Governor Banks also commended the militia for its “unusual
propriety and decorum,” which he said was “a result that is
to be attributed in a great degree to the excellent and manly
example of the general officers who prohibited intoxicating
liquors in their respective camps. When Napoleon thought it
of sufficient importance to announce in his army bulletins, that
‘the Army of Italy bivouacked without strong drink,’ it would
seem, as it has proved, that holiday encampments among us,
could be conducted on the same principles.”

The Governor complained, however, against the greatly
increased cost of supporting criminals, and said their number
seemed to be “fearfully out of proportion with what we suppose
to be the innocent condition of our people.” In retiring as
Governor, at the end of the year 1860, he delivered a valedic-
tory in which he made an opposite finding on this score. He
produced figures to prove that there was “less crime than
heretofore,” and said he was “unable to account for it, but it
speaks in behalf of our systems of education, public instruction
and police supervision.”



HOUSE No. 1300. [Mar.170

Ex-Governor Andrew Leads Famous Repeal Battle of 186
Pendulum Swings Far on Wet Side in Following Year

John A. Andrew, the great Civil War Governor of Massa-
chusetts, thorough disbeliever in prohibition, took office in
January, 1861, to serve for five consecutive terms. Deeply
engrossed in war duties, he did not deem the time auspicious
to seek to change the law, and he was inclined, also, to let the
prohibition statute have a fair trial. For these reasons he
made no mention of the subject in his inaugural addresses of
1861 or 1862. In the following year, 1863, he brought forward
a new idea with respect to the treatment of drunkenness, in
the following words:

I must respectfully, but urgently advise that the Legislature initiate
measures to establish an asylum for the treatment of Inebriates.
Drunkenness is a disease as well as a sin. We have long since legislated
for its punishment; let us no longer delay to legislate for its cure. By
every motive of humanity and reason, by every law of duty, it chal-
lenges our consideration. lam led to believe that it is in our power so
to economize the room in our sanitary and pauper institutions as to
enable experiments to be made with one hundred and fifty patients,
without any material increase of public expenditure.

No further reference to the subject appeared from him until
1865, his last year in office. The prohibition law was being

so openly flaunted that increasing demands were being heard,
either for its repeal or for more effective enforcement.

Two proposals were given serious attention by the General
Court. The first, which on its face appeared to be a gesture
to bolster a weakening public opinion, was a resolve amount-
ing merely to a reaffirmation of the opinion that prohibition
was right and proper. The second was a bill for the creation
of a State constabulary for the express purpose of enforcing
the prohibition law. It had become no secret that the local

Chapter VIII

A BRIEF RETURN TO LICENSE
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police, instead of enforcing prohibition, were in many munici-
palities openly countenancing its violation.

The resolve was first put through, but considerable specu-
lation was voiced during the debate in both branches as to
what Governor Andrew would have to say. The Governor
hardly waited for the resolve to reach him before he sent a
special message to the General Court, as follows:

I am apprised informally that some inquiry has been made in your
honorable body concerning the course taken and proposed to be taken
by the Governor in relation to the following resolve: —■

“Resolve, in relation to Licensing the Sale of Intoxicating Liquors.
“Resolved, That it is not expedient or right in principle to authorize

the sale of intoxicating liquors, as a beverage by license.”
Since the inquiry has been mooted, I deem it not only appropriate,

but more respectful to the General Court, that I should communicate
for its information the views entertained by me, and which direct my
action in the premises.

On reading the resolve it is apparent that the signature of the
Governor would not give to it the force of law, nor change its char-
acter, significance or value, since the resolve is only the expression of
an opinion on an abstract proposition.

Were I to add my official approval, I should be guilty of the affec-
tation of presuming to the right of approving or disapproving the
opinions on questions of morality and ethics entertained by gentle-
men whose opinions are, I presume at least, as valuable as my own,
and which my mere approval or disapproval could not affect.

There are resolves, such as those which presume to utter the opinions
of the people our common constituency —on public affairs; or to
express their gratitude to public servants for distinguished merit and
exertions for the common good; or their condolence with those who
share with all the people the grief of a common public calamity,
in which resolves it seems proper for the Governor to unite officially,
since he also is a representative of the Commonwealth. But, it does
not seem to me that, with becoming regard to the entire independence
with which opinions should be entertained, he can affect to revise the
opinions expressed in a resolve such as the one above recited.

The Governor was a firm believer in law and order, how-
ever, and when it appeared to him that a State constabulary
was necessary for the enforcement of prohibition, he did not
hesitate to sign the measure. So long as the law was on the
statute books, he believed every effort should be made to
enforce it.

[Special Message, Governor John A. Andrew, May 16, 1865
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The constabulary law was later to become a bone of much
contention. It created a “Constable of the Commonwealth,”
to be appointed by the Governor, who in turn had the appoint-
ment of at least one deputy, as approved by the Governor
and Council, in each county, and at least twenty deputies in
Suffolk County. The law provided that of the Suffolk depu-
ties, six were to be on duty at night and six in the daytime,
in the city of Boston.

The law was amended in 1871, as will be mentioned later,
creating a constabulary of seventy men under three police
commissioners, in place of the original body.

During Governor Andrew’s administration, the liquor forces
used every possible legal ruse to break down the law. They
had cases transferred from the State courts to the Federal
courts, and appeals were carried to the United States Supreme
Court. The Governor provided additional funds for the State’s
prosecuting officers to meet these developments.

Alexander H. Bullock, who succeeded Governor Andrew in
1866, mentioned this situation in his inaugural message:

From the Inaugural Address of Governor Alexander H
Bullock, 1866

I am informed by the Attorney-General that the prosecutions for
violation of the Statutes relating to the keeping and sale of intoxicat-
ing liquor, which during the last year were carried on writs of error
to the Supreme Court of the United States, have been disposed of;
and every possible effort will be made to bring the earlier cases of the
same kind to a hearing at the present term of that court. These
causes last named were entered in the United States Court during the
year 1864. They involve the validity not only of our own prohibitory
law, but also of any law upon the subject, whether prohibitory or
designed merely to regulate the liquor traffic.

Many of this class of cases have been removed from the State
Courts into the Circuit Court of the United States. If that court
shall take jurisdiction of these prosecutions, the trials must be had
there, instead of before the State tribunals. It is not believed that
any serious delay will result from this course. Some legislation may,
however, be necessary to provide for the expenses incident to the
trials in the Circuit Court. None of the present provisions of law on
the subject of costs in criminal cases and the payment thereof by the
Commonwealth are thought to be applicable to this new state of
things. If you shall find that such a defect exists, it seems just that
you should supply the want, and that the law should have the same
full defense, before the tribunals of the United States, which it has
successfully had before our own.
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Governor Bullock did not refer to prohibition or its enforce-
ment in his inaugural address of 1867, but the long-brewing
storm over prohibition broke with full force in that year. A
petition, bearing upwards of 30,000 signatures, was filed in the
General Court early in the year, seeking repeal of the pro-
hibition statute. It was followed by many petitions demanding
that the law be retained. Both sides had for months been
gathering their forces for battle.

Mayor Otis Norcross of Boston, upon assuming office on
January 8, 1867, sounded the opening gun, when he said:

It always has a demoralizing effect to have laws upon the statute
book which are not and cannot be executed. Experience has shown,
after years of effort, that the Act prohibiting the sale of intoxicating
liquors to be served as a beverage belongs in that category. In this,
as in most other moral reforms, the people must be educated to an
advanced position; they cannot be driven to it by force. It is the
path of wisdom to deal with facts as we find them; if we cannot
wholly prevent an evil, we should do what we can to mitigate it.

A license law, not impracticable, but reasonable, in its provisions,
with penalties so severe, and capable of summary infliction, as to in-
sure obedience, and placing the traffic only in the hands of persons
who can be held responsible, criminally and pecuniarily, to observe
its requirements, would, in my judgment, be the most effective means
which can be adopted for the correction of the great and growing
evils of intemperance.

Former Governor Andrew accepted the leadership of the case
for the repeal of prohibition. He had remained silent on his
convictions during the war for fear of dividing the people at a
time when complete unity was essential, but that time had
passed, and he went to work with an unbounded zeal to prepare
his evidence and arguments. Because of the position which
he had held in the public life of the State, it was to be expected,
perhaps, that he would be abused and assailed by those who
did not agree with him. Despite the bitterness of the attacks
which followed, he refused to be dissuaded from the course
he had mapped out, and when the battle was over he said that
no single act in all his life had given him so much internal
satisfaction.

The hearings for and against repeal of prohibition covered a
period of six weeks, and so great was the interest and the
attendance that the sessions were held in the Chamber of the
House of Representatives. Former Governor Andrew called
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more than one hundred witnesses in support of the repeal
petition. Among them were former Governors Washburn and
Clifford; former Mayors Richardson, Lincoln and Wightman;
Drs. Oliver Wendell Holmes and Henry J. Bigelow; an impos-
ing list of clergymen, both Protestant and Catholic, headed by
the Right Rev. Manton Eastburn, Bishop of the Episcopal
Church; college professors ledby Joel Parker andLouis Agassiz,
and many other prominent men of the day.

The case for the remonstrants was presented by the Rev.
Dr. A. A. Miner, who called on an almost equally prominent
list of witnesses. The testimony on both sides was not unlike
that given during the hearings on the Fifteen Gallon Law, and
given during every subsequent hearing on the prohibition
issue down to the present day.

Dr. Miner especially stressed “the essentially poisonous
character of alcoholic beverages,” and “the immorality of
their use.” His summing up, on April 2, 1867, contained so
much personal abuse that it unquestionably injured his case.
In the course of his long address, for instance, he said;

Remember the theory of the Romish and of the Episcopal Church, a
theory that outlaws the state, and claims everything for the clergy, and
which seems to dominate over the consciences of men, even at the
Friday dinner table, and are you surprised to find them opposed to the
Law? ... If I am to define a license, stringent or otherwise, engrafted
upon our present law or standing alone, I would say that it is a legal
means of recruiting the army of drunkards with the approbation of
ex-Governors of the Commonwealth, whiskey-drinking priests, and
members of Harvard Medical College.

On April 3, the following day, former Governor Andrew
made his final plea. Interest in the event was so great that
admission was by ticket only. The address, entitled “The
Errors of Prohibition,” required four hours. A few years later
it was quoted in the Congress of the United States as being
“the greatest argument ever made for license,” but his oppo-
nents, in the campaign of 1867, said that “stripped of its
verbiage and sophisms, the late speech of ex-Governor Andrew
in favor of license is without a parallel for reckless statements
and pernicious teachings.”

One of the outstanding paragraphs was as follow

The temperance reformation sprang up out of the heart of a deeply
moved humanity. It was truly and genuinely a Gospel work. It was
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a mission of love and hope. And the power with which it wrought was
the evidence of its inspiration. While it held fast by its original sim-
plicity, while it pleaded, with the self-forgetfulness of Gospel disciple-
ship, and sought out with the generosity of an all-embracing charity,
while it twined itself around the heart-strings and quietly persuaded
the erring, or with an honest boldness rebuked without anger, it was
strong in the Lord and in the power of his might, verifying the prophecy
of old, that one might chase a thousand and two put ten thousand to
flight. But when it passed out of the hands of its Evangelists and
passed into the hands of the centurions and the hirelings; when it
became a part of the capital of political speculation, and went into the
jugglery of the caucus; when men voted to lay abstinence as a burden
on their neighbors, while they felt no duty of such abstinence them-
selves (even under the laws of their own creation); when the Gospel,
the Christian Church, and the ministers of religion were yoked to the
car of a political triumph; then it became the victim of one of the most
ancient and most dangerous of all the delusions of history.

He quoted from John Stuart Mill’s “On Liberty” with
telling effect. He recalled the words of John Quincy Adams,
in an address before the Temperance Society of Norfolk County:

“Forget not (I pray you) the right of personal freedom. . . . Self-
government is the foundation of all our political and social institutions,
and it is by self-government alone that the law of temperance can be
enforced. .

.
. Seek not to enforce upon (your brother) by legislative

enactment that virtue which he can possess only by the dictate of his
own conscience and the energy of his own will.”

Former Governor Andrew did not live to witness the extent
of the victory he achieved. While the General Court of 1867
did not repeal the prohibition statute, it was left for the voters
to determine the issue, and the subject became the sole basis of
the election campaign of that year. During the campaign the
former Governor was stricken with illness, and he died on
October 30, 1867. In the following week the voters elected to
the General Court a large majority in both branches pledged
to repeal prohibition.

Governor Bullock, although he was opposed to the repeal of
the prohibition law, had been re-elected for a final term. He
felt, however, that he could not stand in the way of the ex-
pressed will of the people on the subject. He set forth his
position clearly and briefly in his inaugural address in the
following January. In it he said:
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From the Inaugural Address of Governor Alexander H
Bullock, 1868

In a free Commonwealth the will of the people must be acknowledged,
respected and obeyed as the supreme law of the land. After ample
consideration and free discussion, they have expressed at the ballot box
their emphatic disapproval of the prohibitory law, so called, with its
present penalties and methods of enforcement. Precisely what policy
shall be adopted in its stead they have not so distinctly intimated. But
it is to be supposed that the representatives of their own selection,
fresh from the popular assemblies, have been made fully aware of the
sentiments and desires of their immediate constituents.

Under these circumstances, it would be presumptuous in me, how-
ever decided my convictions, to propose and maintain a policy which
might conflict with the expressed pleasure of the people.

In response to an order of inquiry addressed to me by the House of
Representatives of 1867,1 had the honor to state that “It is not for the
chief executive magistrate to assume at his discretion, in one instance
to enforce, and in another instance to suspend, existing laws. For this
would be virtually to exercise legislative power;” and further, that
“if laws which are deemed unwise are found upon the statute book,
they must nevertheless be enforced impartially and faithfully by all
the officers of the government, until amended or repealed by the Legis-
lature, -with whom alone rests the power of making and repealing the
laws.” By the principles expressed in that communication I propose
steadfastly to abide; and accordin
question, so momentous in its relatio
to the careful deliberation and wise
in the General Court.

;ly I respectfully refer this whole
is, and so interesting to the people,
judgment of their representatives

record my deliberate convictionI must, however, be permitted t
that the moraland religious sentiment of our community will not toler-
ate the absence of all legislative provisions regarding the traffic in
intoxicating drinks, but demands its restraint, regulation, control, by
positive enactment. And further, that no statute will command the
respect and permanent support of the people of Massachusetts, which
shall conflict with the paramount claims of industry, sobriety, and good
order, or be inconsistent with their reputation as an intelligent and
Christian Commonwealth.

The General Court lost no time in repealing prohibition. A
new license law was enacted and sent to the Governor. The
pendulum had swung far in the opposite direction, as a glance
at the statute soon reveals. It was loosely drawn; it brought
the saloon back into full sway; it meant little or no regulation.

Governor Bullock allowed it to become a law without his
signature, a power which was rarely exercised by any Gover-
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nor at that time. He was thus keeping his word as expressed
in his inaugural address, but he was not content to remain
silent. He sent a special message to the General Court ex-
plaining his action, but at the same time sounding a warning
that he did not believe it would meet with any lasting public
approval.

In this message he said:

Special Message, Governor Alexander H. Bullock, April 23,
1868

I have the honor to inform the House of Representatives in which
it originated that the bill entitled, “An Act to regulate the sale of
intoxicating liquors’' has today become a law of the Commonwealth
by its failure to receive the approval of the Governor within the
limits of time prescribed by the Constitution.

Having publicly recognized in my annual message the judgment
of the people as decisively favoring a change of policy in regard to
the traffic in intoxicating drinks, I have no desire to thwart their will
as expressed through a General Court elected on this specific issue.
I am content that the responsibility for this legislation should rest
where it has been placed by the deliberate action of my fellow-citizens;
and to remit to them, as the tribunal of final resort, for their approval
or reversal, the policy adopted by their immediate representatives.

But I am not content that the withholding my formal assent to this
bill shall be construed as a tacit approval of its provisions, or as in-
difference to the important principles it involves. I desire, by this
direct method, to place upon record my earnest conviction that the
restrictions it provides are not in accordance with the measure of
regulation demanded by the people of the Commonwealth.

I am not unaware that, by a summary and unconditional repeal of
existing statutes, it imposes a heavy burden upon the treasury; and
that, releasing convicted violators of law in large numbers from the
penalties due to their offences, it makes no provision to exclude them
from the full privileges of the Act; while a violation of the Act itself not
only works a forfeiture of these privileges, but subjects the offender to
fine and imprisonment. And further, that it remits to the chances and
vicissitudes of municipal action, at annual meetings, that grave and
momentous authority of legislating for the whole people of the Com-
monwealth by their representatives in General Court assembled,
which is our constitutional guaranty for the enactment of laws im-
partially affecting and restraining all.

While I am not insensible to these and other minor but yet serious
objections, I feel that there is another, which, in the magnitude of
the threatened evil, over-shadows all. The fourth section of the bill
throws open public bars and tippling houses in every quarter of the
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ytate. It leads into temptation the young and the weak; it spreads
a snare for the stranger and the unwary. It replaces thrift with waste;and the peace of quiet neighborhoods with boisterous and recklessdisorder. It is destructive to the influences of the family and thefireside; adverse to good morals, and repugnant to the religious senti-ment of the community.

lo a measure like this, which as a citizen I could not support, asthe Chief Magistrate of the Commonwealth I cannot affix my signa-
ture in approval; and declining to return it with my objections, for
the reasons I have given, I refer it to the judgmentand the conscience
of all the people of Massachusetts.
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State Goes Dry in 1869 after One Year's Jag ■— Massachusetts
Turns to Beer Experiment in 1870 as a Compromise

The prediction of Governor Bullock that the license law of
1868 would have no lasting public approval, after seventeen
years of statutory prohibition, was fulfilled even sooner than
he had probably anticipated.

It is not an exaggeration to say that the wide open condi-
tions made possible by the lack of restrictions in the license
law of 1868, after so long a period of legalized drouth, brought
a statewide orgy of drunkenness in Massachusetts. The Chief
Constable of the Commonwealth, in his report to the General
Court, said:

This law has opened and legalized, in the various cities and towns,
about two thousand five hundred open bars, and over one thousand
other places where liquors are presumed not to be sold by the glass
Of these three thousand five hundred liquor establishments, Boston
has about two thousand, or about five hundred more than all the other
cities and towns of the Commonwealth. Drunkenness is on the in-
crease to a melancholy extent. . . . The rapid increase of crime and
violence during the past year over
in the history of criminal experienc
correction never held within their li

firmer years is without precedent
. The State prison and houses of
its such numbers as at the present

time, while the wheels of justice are almost clogged with the trial of
constantly accumulating criminal business. ... Is it unfair to sug-
gest that the open bar and inviting sale of intoxicating liquors, licensed
and unlicensed, in every street, is to a considerable extent chargeable
and responsible for this state of thing:

The Board of State Charities reported to the General Court
that “the increase of intemperance, which the reaction of last
year against the strictness of prohibition has greatly pro-
moted, interferes at once with our industrial interests, fosters
pauperism and disease, and swells the list of criminals.” The

Chapter IX

PROHIBITION AGAIN —THEN BEER
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board reported an increase of 13.7 per cent in crimes against
the person, 8.7 per cent in crimes against property, and 10.2
per cent in crimes against public order and decency. “While
crime in general has increased only about 10 per cent,” the
board said, “drunkenness has increased more than twice as
much, or 24 per cent.”

The temperance societies reported that “even the smaller
and more retired rural districts have not escaped the direful
consequences of free rum. In one small town, situated five
miles from the nearest railroad station, on a Saturday night,
eleven intoxicated men were counted upon the principal street.
The oldest inhabitant remembers no such scene of intoxica-
tion as that.”

Conditions were so bad that a majority of the voters soon
became disgusted. The pendulum started back toward pro-
hibition again, and in the election of 1868 many members of
the General Court who had voted to repeal prohibition went
down to defeat. William Claflin, who had been elected Gov-
ernor, recommended in his inaugural address that the license
system be abandoned, summarizing the situation as follows:

From the Inaugural Address of GovernorWilliam Claflin, 1869
The effect of the change in the law in regard to the sale of spirituous

and intoxicating liquors made by the last Legislature, has hardly been
fully developed; But from such information as has reached me it
would seem to be unastisfactory to the people generally, in every re-
spect. For a quarter of a century the State had been free from the legal
sale of intoxicating liquors, with slight exceptions in one or two coun-
ties. In nearly all of our towns and in some of the cities the open bar
was unknown; it was a thing of the past; driven with other injurious
trades and employments, into secret places.

In a State so dense in population as ours, whose inhabitants are
largely engaged in in-door employments, the placing at every con-
spicuous point an open bar, with all its allurements to the young and
inexperienced, must inevitably lead to an increase of drunkenness,
vice and crime. This is so clearly demonstrated, that, wherever the
vote has been fairly taken, there has been a most decided expression
against granting licenses for this purpose. A moral and Christian
people cannot remain inactive when they see such results as are follow-
ing, and are sure to follow, the sale of intoxicating drinks, to the extent
that now prevails in our hitherto quiet and orderly State. The increase
of drunkenness and crime during the last six months, as compared with
the same period in 1867, is very marked and decisive as to the operation
of the law. The State prison, jails and houses of correction are being
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rapidly filled, and will soon require enlarged accommodations, if the
commitments continue to increase as they have since the present law
went into force. It seems, then, essential for the public good that the
present system should be abandoned, and that one should be adopted
more in accordance with the habits and experience of the people.

In placing a new law on the statute-book, it is of the highest impor-
tance that it should meet the acquiescence, if not thesanction of thegreat
body of the people. In a free Commonwealth no law can stand that is
not in accordance with the general judgment. Care, therefore, should
be taken to avoid, in any new enactment, all unreasonable and unneces-
sary interference with personal and private rights. Some provision
shouldalso be made for the sale of such liquors as are needed in the arts,
and for medicinaland sacramental purposes. It may be wise, therefore,
to consider the expediency of legalizing the sale by druggists and apoth-
ecaries of well-known standing and respectability, under careful
restriction. That any law which tends to restrain a practice so preva-
lent in the community, will meet with opposition, more or less serious,
cannot be doubted. So long, however, as it is the conviction of the
people that it is intended for the public good, and to promote their
moral and material interests, it wall be sustained; but when it fails to
meet their approbation it will be ineffectual.

I commend to your consideration this most important subject. It
has engrossed much of the attention of the Legislature since the founda-
tion of the State. The evils of drunkenness are acknowledged by all,
and the remedy therefor has been sought in vain by the ablest and
wisest philanthropists. Experience is gradually working out the prob-
lem, and we have much to hope for in the effect of law, assisted as it is
by the steady advance of moral sentiment in the community, by the
general conviction that sobriety and good order are necessary to the
fullest development of our resources, by the progress of science, and by
the inspiration of religious faith.

The General Court responded to the Governor’s recom-
mendation and to the changed public opinion by repealing the
license law in 1869, after a single year of open saloons. A
new prohibition statute was enacted which, however, was not
as strict as the earlier prohibition law, and which was more
difficult of enforcement.

Governor Claflin appeared to be pleased with the general
situation in the State with respect to the liquor problem, and
in his inaugural message of 1870 indicated that he believed
the General Court had the opportunity of settling the issue,
in so far as legislation was concerned. He said;
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From the Inaugural Address of Governor William Claflin, 1870

The Act concerning the manufactureand sale of intoxicating liquors
has now been in force for six months. Within this short period much
has been done to stop the general sale of liquors; a large number of
those who were selling under former laws having abandoned the open
traffic, and many having ceased to sell altogether. The law has secured
the acquiescence of the people generally, and there has been very little
opposition in its execution so far as it closes the tippling shops. It
appears, also, to have diminished another evil the sale in small
quantities to be used in families, where the inevitableresult has always
been to produce misery and crime.

The people of the State will not submit patiently to the restoration
of the open bar, that relic of a less enlightened period, which has
wrought the ruin of so many families, and brought to untimely graves
thousands of the noblest and most generous spirits of the land. It is
manifestly no longer in accordance with their character or wishes.
There is indeed a wonderful change in the ideas and habits of the
community, resulting from the general diffusion of intelligence, the
discussion of the use of intoxicating beverages, and the restraining
influences of law. Every philanthropist should be encouraged to con-
tinue his labors when he sees such progress in public sentiment made
in a single generation, in a matter so directly affecting the personal
habits and social customs of the people. While the law, so far as it
aimed to suppress common tippling, has thus been accepted, it has
undeniably met with much opposition in other particulars.

The discussion of the whole subject has been earnest; and to some
extent already assumed the form of political action. Coming directly
from the people, you can now understand fully the objections to the
law, and theremedies necessary to remove them. As wise men, desiring
the best interests of the State, and believing that its future greatness
depends on the sobriety, intelligence and morality of its people, you
will carefully inquire what measures are calculated to make the law
satisfactory to all who really desire the best interests of society. All
laws of any value have at least the assent of the public, if not their
earnest support. After so much thorough discussion, and with our
present experience, it would seem to be possible, though difficult, for
theLegislature to make such enactments on this subject as will be in
accordance with the spirit of the age; and will, in their administration,
secure the cordial concurrence and cooperation of the community.

It should be regarded, gentlemen, as a privilege to be accepted wil-
lingly, that you have the opportunity to settle for the present, so far as
legislation may, this great question. For the completion of this most
desirable reformation, we must rely upon enlightened personal ex-
perience, and on the growing conviction that a custom from which so
much evil comes, and which yields no good results, should be aban-
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cloned by all, and especially by those who hold positions of honor or
influence.

From Colonel Brodhead, the State Agent, I learn that the authori-
ties of the cities and large towns do not comply with the law in regard
to the appointment of agents, with authority to sell spirituous and
intoxicating liquors for medicinal and mechanical purposes. As this
provision of the law now stands, it is entirely inadequate for this pur-
pose, so far as it applies to these communities. If the public are to rely
on the agencies for their supplies, some further provision must be made
in order to meet this necessity.

I shall take the opportunity, at an early day, to lay before you the
report of Major E. J. Jones, Constable of the Commonwealth, (a most
faithful officer,) detailing the operations of his force during the past
year. This organization never stood higher in the public estimation,
and a careful examination of the report will show that they have per-
formed a great amount of difficult service, in a manner that should
merit general approbation.

In spite of the defence of the constabulary by the Governor,
there was a growing resentment against the force throughout
the State, both from wets and drys. There also was a strong
feeling on the part of the public that some new plan should be
worked out with respect to liquor, in the interests of true tem-
perance. It was argued that prohibition had failed to prohibit,
and that a lax license system had been even worse, but that
there must be some middle ground worthy of experiment.

The General Court of 1870 favored some modification of
prohibition. Accordingly, under chapter 389 of that year, the
State embarked on a beer experiment for the period of one
year. The new law provided for the manufacture and sale of
“ale, porter, strong beer or lager bier,” except on the Lord’s
day, subject to vote of the inhabitants of any city or town.

Governor Claflin was in somewhat of a quandary over this
legislation, but he finally approved the measure. Re-elected
for a third term in that year, he decided to explain his position
with reference to the beer experiment in his inaugural address
of 1871, in which he said:

From the Inaugural Address of Governor William Claflin,
1871

For nearly twenty years, with a single exception, the prohibitory
law, so-called, has been on the statute book. It has been changed,
more or less, at nearly every session of the Legislature, to meet the
demands of public opinion. Notwithstanding these changes it would
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appear that the sentiment of the State was unqualifiedly in favor of
the principle of the law, for its enforcement today is more general and
quite as stringent as at any former period, and at the same time there
is little opposition expressed, except by those who are amenable to the
law. In no other way can a restriction on the sale of intoxicating
drinks be made effectual, at least, no other way has as yet been
discovered. True, many, relying too much on the power of law to
stem the tide of intemperance, have become discouraged because the
desired results have not yet been attained. They have censured the
authorities for supposed unfaithfulness, not having acquainted them-
selves with the practical obstacles to a rigid enforcement of the law.
Those engaged in the traffic have not been idle, but have brought
every possible influence to bear upon the public, in the hope of creat-
ing an impression that no law could be executed. With all these em-
barrassments, there is no doubt that the law is more effective and
better observed in this State than similar enactments for the restric-
tion of the sale of intoxicating drinks in other States of the Union.
Under it thousands of dram-shops are suppressed and the whole traf-
fic is curtailed. This is manifest to anyone who visits communities
where there is no such law, or examines the reports of the State Con-
stable, and the records of the courts.

That the whole dram-shop system is considered a nuisance and a
curse is abundantly attested by the legislation of two hundred years.
The daily experience of every police officer shows it to be the great
nursery of vice, poverty and crime. The people of the State have

lly, to do away with the system,
spirituous intoxicating liquors; but
in their opposition to the sale of

manifested their purpose, repeate
especially in regard to the sale of
they have not been so unanimoui
malt liquors.

by a nearly unanimous vote, de-The last Legislature repeatedly
clared its opinion to be that some modification of the law of 1869 was
expedient. Finally, an Act was passed referring the matter to the
people. There was no attempt to legalize the sale of spirituous liquors,
but it seemed to be conceded that public opinion was well settled in
regard to them.

As I understand the law, no principle is yielded. The public, in-
cluding the friends of temperance, were divided upon the question.
No one knew the real opinion of the people; the Legislature referred
the matter to them; and I could not see the propriety of withholding
my signature to the Act. Solon, when asked if he had made the best
laws for the State, replied, “No, but the best that the people will bear.”
In this country the people are the law-makers through their represent-
atives, and to secure any law the people have but to signify their
will and it will be obeyed. I believe the people will desire to improve
this law, so far at least as to suppress dram-shops of every kind.
This seems to be their opinion as expressed by their votes taken in
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September, which show that of 140 cities and towns voting, 119 de-
cided to prohibit the sale.

It is believed that if local meetings had been more generally held,
the vote would have been more decisive, and the moral effects of such
action by the people would have greatly deterred offenders against
the law from pursuing their business.

Although there is a seeming indifference to the great evil of intem-
perance; although the most enthusiastic friends of temperance are
often disheartened by the obstacles to be overcome, still there is con-
stant discussion as to the best methods of suppressing it, and there
is a steady advance in the general sentiment that the use of intoxicat-
ing liquors as a beverage is not to be defended; but, on the contrary,
that the public morals and the public interests, will be greatly sub-
served when the custom shall have been abandoned. Surely, every
philanthropist, every lover of his country, every political economist,
must feel called upon to aid, by example as well as by precept, in the
consummation of a reform upon which the highest interests of the
State so greatly depend.

The General Court of 1871, after considering the results of
the beer experiment for one year, decided to continue the
modified system of prohibition indefinitely, under the same local
option regulations as provided in the original beer law. Legis-
lation to this effect was enacted and received the approval of
Governor Claflin.

The continued dissatisfaction with the State constabulary
and its enforcement methods caused the General Court in this
same year to abolish the old force, and to create a new con-
stabulary of seventy men under three police commissioners, a
change which was only to result in more trouble.

Governor William B. Washburn, who was inaugurated in
1872, and who was an ardent believer in prohibition, voiced
disapproval of the division of authority with respect to the
new constabulary in his first inaugural address, to no imme-
diate avail, as follows:

From the Inaugural Address of GovernorWilliam B. Washburn,
187:

No other subject of State legislation has so occupied the attention of
the people and so forced itself upon the consideration of the General
Court for the past forty years, as the use and sale of intoxicating liquors.
Each successive Legislature has given much time and effort to the
solution of the problem presented, but it is fair to say that results
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entirely satisfactory to the body of our citizens have not yet been
reached.

The depth and intensity of the interest they feel in the matter are
unmistakably manifested. The long discussion of the subject has not
been in vain. It has served to keep the public mind alive to the kn-

ight us into substantial concord of
We are generally agreed that in-

iverty and suffering than all other
re conceded that the people of the

portance of the issue, and has brou£
judgment on many specific points,
temperance causes more crime, pov
vices combined; and it seems to be
Commonwealth, as a whole, are oppi ised to the sale of distilled spirits
as a beverage. The discussion now going on among them has reference
chiefly to the sale of cider and malt liquors. Many who acknowledge
that public sentiment is hostile to the sale of distilled spirits deny that
it goes so far as to condemn the traffic in cider and malt liquors. The
well-being of the Commonwealth, I am sure, is no more dear to me than
to you; you cannot be unmindful of the most fruitful source of sin
and misery within our borders. The legislator who is required to pro-
vide means for the support of our penal and reformatory institutions,
and thereby to increase the burden of taxation upon his constituents,
should be eagerly anxious to ascertain, and if possible remove, the great
cause rendering these institutions a necessity.

We rescue the weak and fallen by acting on them inwardly or out-
wardly. We must either remove the temptation to intemperance or
give them strength to withstand its direful force. We must increase the
power of resistance or diminish the pressure to be resisted. Neither of
these means of influence can be omitted without detriment to the public
weal. He who has strength of will, power of self-control, energy of
spirit to meet the temptations thrown in his path, is always armed,
always safe. But, unfortunately, there are many who lack these
features of character, the moral courage and steadfastness which
act as a shield against assaults from without. Hence the necessity of
removing as far as possible the temptation by preventing the sale of
ardent spirits.

It has been truly said that what it is wrong to use as a beverage it is
wrong to sell as such. What the highest good of the community re-
quires us to expel, no member of the community has the right to supply.
Belief in the principle thus announced has, to a greater or less extent,
governed the action of our General Court upon this subject for the last
twenty years. All our laws regulating or prohibiting the sale of intoxi-
cating liquors have been based on the idea that it is the duty of the
State to protect its citizens from the assaults of the enemy. The assault
may be open and violent or secret and noiseless. It may bring a mere
physical evil which, though severe, the lapse of time will remove, or,
what is far more to be dreaded, a moral evil which saps the very founda-
tion of society, spreads contagion far and wide, and even transmits
itself to posterity. The State has so often asserted and reasserted its
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belief in prohibition, through repeated legislation, that if anything is
to be taken as settled, its policy on this question ought to be regarded as
determined.

No law, however perfect, is of any value unless it can be enforced. A
defective law, thoroughly and impartially executed, is preferable to a

more stringent one, poorly or partially administered. I have no hesi-
tancy in saying that, in my judgment, the prohibitory law repealed
four years ago was the best and most effective we have ever had for the
suppression of the liquor traffic. I would like to see it restored in all
its power and integrity to our statute books, and rigidly enforced over
every foot of soil in the Commonwealth. Let this be done and crime
and pauperism would be reduced fifty per cent, a great burden of taxa-
tion would be removed from all classes of citizens, a new impetus would
be given to every branch of legitimate industry, a heavy weight would
be lifted from the hearts and hands of our laboring people, and a most
important step taken toward their permanent elevation and improve-
ment. It may be said thatpublic opinion was opposed to this law, and

operate advantageously unless it
people. This is unquestionably
ime cause, at times be persuaded,

no law can be sustained and made to
receives the hearty support of the ]
true. But may not the people, for soi

under the pressure of the hour, to do what they are satisfied, on calm
nutations do not move backward,reflection, was a mistake? Ref

though for the moment they may appear to do so. The present law is
claimed by its friends to be better than any upon the subject which has
been adopted by our sister States. But it must be remembered that we

have always occupied advanced ground in regard to this question. We
are not to be satisfied with our situation simply because other commu-
nities may be in a worse condition. Our constant aim should be to make
the law as nearly perfect as possible. And whatever the law for the time
being, we ought to be careful that it does not become a dead letter.

There is an opinion somewhat prevalent that the Executive, if so
disposed, has full power to enforce the law now on our statute books.
Would to God his arm were long enough and strong enough to close

up once and forever every liquor shop in the entire Commonwealth
so effectually that it would be necessary, for those who patronize
such places, to go beyond our bounds to get their supply of intoxicat

ing drink by whatever name designated! But we live under a repub-
lican form of government; the one-man power is not in accordance

with either the theory or the spirit of our institutions; and the tend-
ency of legislation in most of our States for the last few years has

been to take power from the Executive and leave him nothing but
the dignity of his office. Of this Ido not complain. But it is difficult
to see why responsibility should be increased as authority is dimin-
ished.

I am honestly and conscientiously in favor of the rigid and im-

partial enforcement of the liquor law. My duty being to see that the
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laws are faithfully executed, I could make no exception in the case
of this particular law. But were it otherwise, the lesson taught by
our recent canvass would force me to a strict and careful observance
of its provisions. All parties distinctly declared in favor of its en-
forcement, the violators in order that it might be made so odious
as to lead to its repeal; the true temperance men in order that the
tide of desolation sweeping over the State may be stayed. I see no
reason why this general desire should not be gratified. But may there
not be a mistaken idea in the public mind as to the extent of the Gover-
nor’s authority in respect to the question at issue? The State con-
stabulary is supposed by many persons to be under his direct control,
and responsible to him for the faithful performance of duty. This is
a grave error. An officer of that force may become wholly inefficient,
or may discharge the functions of his position in such a manner as
to render the law needlessly odious, yet the Executive is without
authority to remove him. The board of commissioners very good
men for aught I know have the sole power to create and destroy
every member of this arm of the government. And if any member
of the board is found unfit for the place he holds, or is unfaithful in the
discharge of its duties, there is no provision in the law for his removal.
In fact the Executive has nothing but advisory power in respect to
the enforcement of this law. I am quite willing to give the advice
it authorizes me to give, but not willing to be held responsible for
authority the Executive does not possess.

Should you deem it expedient to retain the present law, substanti-
ally as it is, on the statute books, there are certain amendments I
would suggest for your consideration. Under its provisions there is
a commissioner to buy liquors and sell them to town agents. The
State pays the incidental expense of carrying on the business, seven
per cent on the capital invested, and an annual salary of four thousand
dollars to the commissioner. There is also an assayer and inspector,
with a yearly" salary of three thousand dollars, whose duty it is to
assay the liquors of the commissioner and such samples as the con-
stables take from the town agents. The commissioner is required to
charge five per cent above cost for liquors sold, and to pay the receipts
from this percentage into the State treasury, and it was expected that
the aggregate would meet the expenses of the agency. But manufac-
turers may sell domestic liquors for certain purposes in quantities not
less than thirty gallons; while druggists are also authorized to sell
in most of our towns for specified purposes, and are not required to
buy of the commissioner. Hence it results that the business of the
State Agency has been carried on at a loss to the Commonwealth,
during the past year, of about eleven thousand dollars. As druggists
and the commissioner purchase their liquors of importers, I suggest
that town agents be allowed to do the same, and that the commission-
ership be dispensed with, or that druggists be required to buy their
supplies of liquor of the commissioner.
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Should you think it advisable to continue the office of State agent,
I recommend that the provisions of the old law be revived, and that
the commissioner receive no salary from the State, but be allowed
to charge a small fixed percentage above costs on his sales, and that
he be required to pay the compensation of the assayer, to the end
that there shall be no expense to the Commonwealth. lam satisfied
a responsible man could be found to take the office under this arrange-
ment, who would give satisfactory security for the faithful perform-
ance of his duties, and conduct the affairs of the agency on sound and
approved business principles. Perhaps it might be well to require
druggists and town agents to pay the fees for assaying the liquors in
their hands. With an earnest desire that whatever action is had may
conduce to the best interests of the State and the happiness of our
people, I submit the matter to your enlightened judgment.
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Massachusetts Returns to Absolute Prohibition in Name—Lax
Enforcement by All Agencies Reaps Disgust Repeal Law
Vetoed

The year 1873 marked the utter failure of the beer experi-
ment, after a trial of four years. It was found that the beer
shops, or ale houses, merely served as a cloak for the sale of all
kinds of liquors. In Boston alone the chief of police reported
that of 2,584 places licensed for the sale of beer, only 17 of
them confined their sales to beer.

Perhaps the most effective attack on the beer law was made
by Judge Robert C. Pitman of the Superior Court, who pub-
lished a pamphlet which was widely circulated, setting forth
what the experiment had done to his native city of New
Bedford. Under Mayor George B. Richmond, ardent pro-
hibitionist, New Bedford was thoroughly dried up in 1870 and
1871, and arrests for drunkenness decreased by 37 per cent. In
May of 1872, New Bedford voted to legalize beer, and in eight
months there was a jumpof 68 per cent in the aggregate number

crimes, and of more than 120per cent in cases of drunkenness.
Mayor Richmond, in a valedictory at the end of 1872, said:

3 remembered that on th
low the sale of ale and b
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t. The result has proved that theid

the ale and beer shor ;urse to our city, and
;ry to hundreds of horn 3in our midst. They are nothing

3 of all intoxicating drinks, and are
rumseller against the enforcement

but shields to cover the stealthy sal
almost a thorough protection of tin

litory law.

Judge Pitman termed the beer law a “fatal modification,”
and said that the New Bedford experience under Mayor Rich-
mond in 1870 and 1871 justified the following conclusions:

Chapter X

BEER EXPERIMENT A FAILURE

First: It has been fully demonstrated that the prohibitory law can
be enforced to the same extent as other criminal laws.
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Second: That such enforcement would be productive of the diminu-
tion of crime in general, and the promotion of peace and good order in
our communities.

Third: That this can be effected by electing men to do it, and in no
other way.

Fourth: That to allow the sale of malt liquors is a complete surrender
of the battle, and opens the door to all the evils of a free liquor traffic.

Governor Washburn, in his inaugural address of 1873, de-
nounced the beer shops in strong language, and recommended
the immediate repeal of the beer legislation. The General
Court complied with his recommendation, and once more
Massachusetts was under absolute prohibition by law. En-
forcement was becoming increasingly difficult, however, and
the Governor showed that local police, prosecuting officers and
even judges were failing to co-operate.

His address on the liquor subject follows:

From the Inaugural Address of Governor William B. Washburn,
1873

I should be gratified, as doubtless most of you would be, to see the
day when no further legislation was required in reference to the use and
sale of intoxicating liquors, when the laws on this subject were such
as to satisfy the great majority of the good and sensible people of the
Commonwealth. While human nature remains what it is, we cannot
reasonably cherish the expectation of a period when there will be no
class in the State with new theories and fresh discoveries upon this
question; but Ido hope for the time when the body of our citizens will
feel that no more thought and labor need be spent in perfecting the law.
If you can hasten this time by the exercise of your wisdom and fore-
sight, you will deserve and receive the gratitude of your constituents
and coming generations.

Unquestionably there are some who incline to the belief that a strin-
gent license law, rigidly executed, such a law as has recently been
enacted in two or three States of the Union, would correct the evils
we are trying to extirpate. But that law has not yet shown any special
efficacy in bringing about the reform for which we are striving. More-
over, this Commonwealth has so declared for prohibition, again and
again, that we are not placed in the least doubt as to the will of the
people. For my own part, Ido not think any radical changes of policy
either necessary or advisable, and I have but two or three modifica-
tions of the existing statute to suggest.

This statute is founded on the principle that distilled spirits may be
sold for medicinal and mechanical purposes only, while the State,
through its agent, duly appointed and subject to rigid rules, shall fur-
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nish a pure article at a reasonable price, to those only who have teen
legally authorized to keep a supply for the purposes specified. Regu-
lations as to the price at which liquors shall be furnished, requiring all
to bear the stamp of the State Assayer as a proof that the quality is up
to the legal standard, constitute a guarantee against fraud and extor-
tion, and a pledge that the Commonwealth is ready to do what it can
to protect the town and city agents against imposition. I see no other
practicable way in which proper supervision can be exercised.

But to the full success of this supervisory plan it is essential that
every local agent should purchase from the state agent only. If
three-fourths of them arc allowed to obtain their liquors where they
please, the guarantee as to quality is wholly lost, while the state agency
cannot be sustained by the purchases of the other fourth. I see no valid
reason why apothecaries, if appointed to local agencies, should not be
subjected to the restrictions laid upon other citizens so appointed;
and I therefore recommend a change of the law in this regard, so that
all town and city agents shall be on an equal footing.

If under licenses to sell ale and beer, sales could be confined to those
articles, though in most cases a thirst for stronger drinks would be
created, the evil resulting from such licenses would be comparatively
small. But the Chief Constable of the Commonwealth expresses the
opinion that at least nine-tenths of our beer-shops use their licenses as a
cover for the sale of distilled spirits. A beer-shop, so called, has come
to mean generally a place where all kinds of intoxicating liquors are
furnished. And if we are to accept the evidence of those who have had
the most painful experience of the miseries produced by these places,
they are among the greatest obstacles to the social and moral progress
of the community. The testimony of criminals of every degree is, that
they were drawn by frequenting beer-houses into offences and viola-
tions of law of which they might otherwise have remained innocent.
The wise and prudent legislator will not cease his efforts for the diminu-
tion of crime till every measure has been adopted which experience
proves needful.

I am convinced that a large majority of the legal voters of the
Commonwealth are opposed to the open bar in any form or in any
place; and if it were possible to obtain the views of our women on

this important question, I doubt not that at least four-fifths of them
would promptly pronounce in favor of the speedy closing up of all
these dens of vice and crime. And I commend the subject to your
reflection, confidently trusting you Mil agree with me in the conclu-
sion that the time has come when the legality of a beer and ale shop
should no longer be sustained by our statutes.

If the law in reference to the liquor traffic is not enforced, the gen-
eral impression seems to prevail that the fault must be either in the
Executive or the police officer. It is easy and perhaps natural to lay
sins of omission in this regard at their doors.

But at a recent term of the court in one of our counties, through the



1933.] HOUSE — No. 1300. 193

efforts of an officer, a common seller, one who had been found guilty
three or four times, was again brought to trial and conviction, and
sentenced to a fine of ten dollars and costs, which sum his clerk easily
made in profits on sales during the trial. In another county, a party
found guilty of the same offence was sentenced to a fine of two hun-
dred dollars and costs, and imprisonment in the house of correction
for six months. This sentence made the violation of the law not
only unprofitable but decidedly disagreeable.

In the one case the prosecuting officer and the court evidently do
not intend to accomplish either of these results, and the work of the
police officer is so neutralized that though he pile his complaints
against offenders mountain high he has no reasonable prospect of
suppressing the traffic. In the other case the officers of the law are
all laboring for one result, and there your statute is a terror to evil-
doers, the officials believe in the rigid enforcement of the law, while
juries and people are in harmony with them and gladly second their
endeavors. With like action and sympathy in every county, we should
have similar results, with a beneficial effect upon all classes of society.

My object in referring to these facts is not to criticise the course of
any tribunal, but rather to impress upon your minds that the enforce-
ment of the liquor law, like that of every other law, depends not
upon the action of a particular officer alone, but upon unity of action
among all officials. If the prosecuting officer is willing to shield the
criminal; if jurors or witnesses are lacking in firmness or integrity;
if the court, with its large discretionary powers, looks out for the
mildest possible sentence, we have a condition of things which not
only prevents a fair enforcement of the law, but actually invites viola-
tion, in spite of all effort that can be made by the police or the Execu-
tive.

Nor should it be overlooked or forgotten that the execution of this
law is almost wholly required at the hands of the state police. In
contending with other forms of vice and crime they generally receive
the assistance and co-operation of the local police, but when it comes
to the treatment of offences arising under the liquor law, I regret to
say that they not only rarely receive assistance from the local force,
but are too often hindered and thwarted in their own labors. lam
gratified to believe that there is of late, in some sections at least, a
growth of higher public sentiment on this matter, and I trust the day
is quite near at hand when all officers will be obliged to do their whole
duty with respect to every statute.

Enforcement conditions became steadily worse during the
year 1873. Graft and corruption abounded. Conditions within
the State constabulary approached a scandal. Local police
would not enforce the law, nor would they let any one else
enforce it if they could help it. The pendulum started to
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swing away from prohibition again, for under such conditions,
even among the temperance advocates, the old arguments of
moral suasion as against coercion by law were revived.

Dr. Diocletian Lewis of Boston, organizer of the Woman’s
Crusade in the mid-western States, which developed in No-
vember, 1874, into the formation of the Woman’s National
Christian Temperance Union, strongly questioned the advisa-
bility of prohibition. Under his plan bands of women went to
saloons and held prayer meetings, with such disturbing effects
that the rum sellers voluntarily went out of business. In one
of his speeches in 1873 he said:

There are two forms of combating the enemy, by prohibition, and
by moral suasion; and I am afraid that there will be division in the
temperance ranks between the advocates of these two methods. The
friends of prohibition have always been true and faithful; but, not-
withstanding all that has been said on the advantage of prohibition
laws, it is my belief that in the Eastern States prohibitory laws have
been a positive harm.

The Massachusetts law is the most perfect of its kind; yet there
are 3,500 open dram-shops in Boston, selling liquor without attempt
at cover or concealment. The trouble is, that prohibitory laws are
passed before public sentiment has reached such an elevation as to
make them a success, and when one is not enforced it is a stumbling-
block in the way of reform.

Enthusiastic advocates of prohibition will display great energy un-
til the law is passed; then they fold up their hands, and say, “Let
her work.” But she does not always work. Now, I suppose every-
body will say, “Why don’t they enforce the law?” The difficulty is
that the law is in advance of local public sentiment, and cannot be
enforced any more than any other law could be which was ahead of
the conscience of the people; therefore, I say that a prohibitory law
is injurious to the cause of temperance when it diverts the attention
from those moral and religious forces which alone can prepare the
way for it.

On the other hand, the Rev. William M. Thayer, one of the
great Massachusetts temperance leaders of the day, declared:

It is a false opinion that moral suasion only can educate public
sentiment on the temperance question, and lift it to the desired stand-
ard. It is impossible to nurture public sentiment, and make it strong
and reliable, without law. . . .

The great body of church members preach and practise total ab-
stinence, and try to have others do so. At the same time, popular
opinion has directed that the church should have little or nothing
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to do with law; as if legal measures could have neither a moral nor
religious use. “Let men of the world execute the laws; let the church
attend to the Gospel.” This has been the too common sentiment, and
the church has acted upon it. The result is that, even in prohibitory
States, many large towns and cities show ten or twenty grog-shops,
houses of ill-fame, and gambling-hells to one church. All the moral
suasion of the pulpits and churches avails nothing against the inroads
of vice and crime.

Governor Washburn, although keenly aware that public
sentiment was again shifting, stood firmly behind prohibition.
In his third inaugural address, in 1874, he made his most pow-
erful argument in support of his position, as follows:

From the Inaugural Address of Governor William B.
Washburn, 1874

Like your predecessors for the last fifty years, you will be called
upon to deal with the liquor law. Changes should not be made in
this or any other law unless you are thoroughly convinced they will
be for the better. The legislator is expected to rise above the clamor
of the hour and calmly consider the issue presented, with a purpose
to reach conclusions that will bear the closest scrutiny of an enlighG
ened people. In this spirit I ask you to act with regard to the liquor
law.

The necessity for some enactment to regulate the sale of intoxi-
cating liquors is generally conceded in this country. Free and un-
restricted traffic has not only proved injurious to every class of
citizens, but so detrimental to the successful prosecution of every in-
dustry, that nearly all the States of the Union have been forced,
sooner or later, to legal restriction as a means of self-defence. The
people of this Commonwealth have again and again committed
themselves to the principle of prohibition, and I am not able to see
any reason for thinking they wish to abandon it at the present time,
though I presume it will be urged here, as it has heretofore been,
that the end had in view by the great majority of our citizens can

be more surely reached by repealing the prohibitory law and enact-
ing what is termed a stringent license law. This indeed is the real
issue of the hour so far as our State is concerned, for I am happy
to believe that as between free rum and prohibition the people of
Massachusetts are substantially of one mind.

Among the advocates of a license law as against our present law
are those who primarily and avowedly object to any restriction at
all upon the traffic in intoxicating liquors. Of course they prefer
license to prohibition. Not being able to reach the desired end of
open and unrestricted traffic, they would advance as far as possible
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toward it. I am quite confident you will not let the arguments of
this class of persons weigh with you.

Others have persuaded themselves that a license law would be
better as a temperance measure than a prohibitory law. They would
regulate and not suppress the sale of intoxicants as a beverage. Their
idea is to restrict the trade to those whom they consider responsible
parties who would not abuse the trusts confided to them. They
complain that the present law operates unjustly in that it seizes the
corner groggery and passes by the respectable hotel. When making
this complaint they seem to forget that the chief argument for a
license law from their point of view is, that it would close up these
low and infamous dens and confine the sale to places of relatively
good repute.

Some honest reformers may urge the fact that the present law is
not thoroughly enforced in our large cities, as a reason for its repeal
and the substitution of a license law in its stead. But shall we re-
peal the laws against gambling, prostitution, pocket-picking, and
burglary, simply because they cannot be thoroughly enforced in
densely populated localities? This would be equivalent to saying
that we will not have any laws that are unpalatable to the worst
classes in our cities. It would be sacrificing the State to the city;
it would be levelling downward rather than upward. Furthermore,
the idea that a license law would be efficiently administered through
local agencies is a delusion and a snare. The experiment has been
tried again and again. But did the authorities of these same large
cities ever show any greater anxiety to enforce a license law than
they now do to enforce the existing prohibitory statute? The friends
of this statute may safely challenge its opponents to the record.

It may be further urged that the present law should be swept
away because it is inoperative. If this be a fact it is difficult to un-
derstand why all those who desire to engage in the traffic of intoxi-
cants should be opposed to the law. They are not usually slow to
see in which direction their interests lie. The existing statute has
been in force but about eight months, and it is yet too early to say
how efficacious it can be made. Outside the large cities, in three-
fourths of the State, it has accomplished all we had reason under
the circumstances to believe it could accomplish up to this date.

That it is but a partial success in some of our larger cities is a fact
to be greatly deplored. Vehement and vituperative censure and
condemnation, not only by laymen, but also by ministers of the
gospel of peace, have been heaped upon the chief constable, the
police commissioners, and the Executive, because the law is not
thoroughly enforced in this city. A stranger, ignorant of the theory
and working of our institutions, deriving his knowledge solely from
some of the discussions reported in the public prints, would suppose
that the Executive of this Commonwealth had unlimited power
with respect to the liquor law. Surely, nothing short of Omnipo-
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tence could accomplish what has not infrequently been demanded
at Ins hands. I offer no excuse, here or elsewhere, in regard to this
matter. The trust committed to me has been discharged to the best
of my ability. All the means at my disposal have been faithfully
and conscientiously used to secure the honest and impartial enforce-
ment of every law upon the statute books

Boston has a police force of some six hundred men, constantly
patrolling its streets for the protection of life and property. They are
required to be vigilant in the enforcement of the ordinary criminal
laws, and to see that the penalty for violation follows swiftly upon the
commission of crime. Public sentiment not only sustains and en-
courages them in the faithful discharge of duty with respect to these
statutes, but is quick to detect and condemn the first step toward a
compromise with offenders. And yet the laws they undertake to
enforce are violated daily; we are even told that vice and crime are on
the increase in the city. That the If
hot-beds of crime is all but univers
makes no effort to enforce the liquc

luor shops are the great centres and
ally conceded. But the city police
r law, and it rarely gives evidence

that it knows of laws against gambling and prostitution. For the
enforcement of these and other laws which may be violated in this
metropolis the Commonwealth furnishes sixteen of the small number
of men at its command. They are expected to make efficient the
statutes which for the most part are wholly ignored by the city police,
and if they are not successful in their efforts the Executive is held by a
certain class of persons to be guilty of perjury.

Furthermore, the state force is often of necessity withdrawn wholly
or in part from the city to meet special demands in neighboring com-
munities. Every agricultural fair, military encampment, every large
gathering of the people for recreation or amusement, calls for tin-
attendance of a greater or less number of constables. Hence it fre-
quently happens that scarcely an officer of this force is left for duty in
the city. No reasonable man can fail to see how utterly inadequate the
constabulary is to do the work that is required of it in Boston. Whom-
ever city authorities favor the enforcement of the liquor law, there is
no more difficulty in a city than in the country.

That public sentiment does not compel the authorities of this and
other cities to aid in enforcing the liquor law, is in some quarters urged
as a reason for its repeal. No one denies that in a government like ours
all laws must depend upon the will of the people for their vitality. Wc
cannot expect long to sustain any law that fails to commend itself to
the majority of our citizens. But, as has already been remarked, the
voters of this Commonwealth have again and again declared for prohibi-
tion, and I do not question that they would so declare today if brought
to the test. WTiat remains for us then, as wise men, but to stand by the
law and resist the opposing elements with unflinching courage and
unabated ardor? Harmony will not come by yielding to these opposing
elements. Let no man flatter himself that we can buy peace at this
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price. So long as nine-tenths of the crimes committed in our State are
traceable to the use of intoxicating liquors, so long as three-fourths of
the inmates of our penal and reformatory institutions are chargeable
to the account against ardent spirits, so long must we struggle for the
overthrow of the traffic therein.

My convictions in regard to prohibition are unchanged. I favor the
existing law, not because it is faultless in all its details, or has accom-
plished all that was desired by its framers, but because it is the best
instrument yet devised to bring about the end I seek, in common with
a majority of our fellow-citizens. That we ought to use all available
means to break down the traffic which causes so much misery and suf-
fering, I have not a shadow of doubt. The struggle in which we are
engaged is that of the highest and best element of society to protect
itself against the calamities which the lowest and worst element con-
tinually seeks to bring upon us. It is a struggle of the stronger to pro-
tect the weaker from temptation and ruin. The effort in this behalf
may not succeed today or tomorrow, but sooner or later it will glori-
ously triumph. While there may be an honest difference of opinion as
to the form of the law, yet as between restricted and unrestricted
traffic, I shall be on the side of restriction, whatever my station in life.
I stand pledged to it, publicly and privately, now and always, to the
extent of my influence, and by the exertion of every faculty I possess.

But Governor Washburn did not remain as Chief Executive
of the Commonwealth to pilot the prohibition ship through the
stormy year of 1874. On March 11 of that year United States
Senator Charles Sumner died, and on April 17 the Governor
was elected by the General Court to succeed him in Washing-
ton. He resigned as Governor on May 1 to accept the Senate
seat, and the Lieutenant Governor, Thomas Talbot, became
Acting Governor.

The General Court, through lengthy hearings on bills to
change the prohibition law, became convinced that the pendu-
lum had swung once more and that public sentiment demanded
a change. Late in the session it drafted and enacted a measure
repealing prohibition and substituting a new license system.
Its essential difference from the license law of 1868, which lasted
only for one year, was that it prohibited public bars.
p| Acting Governor Talbot, who aspired to succeed Governor
Washburn in his own right, gave careful consideration to the
measure. Then, taking his political future into his own hands,
he returned it to the General Court without his approval, ac-
companied by the following veto message:
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Special Message, Lieutenant Governor (Acting Governor)
Thomas Talbot, June 27, 1874

Gentlemen; No more important question can be presented to
us in the discharge of our official duties than that concerning the
traffic in spirituous liquors. The results involved in any decision
that may be made are so momentous, and the consequences so grave
and wide-reaching, that in discussing the issue we ought to lay aside
personal and party considerations of every kind and be influenced
solely by the obligations we owe to our fellow-men and the solemn
trusts we have taken upon ourselves in behalf of the Commonwealth.

Called upon to consider the “Bill regulating the sale of spirituous
or intoxicating liquor,” I must act on my oath and my conscience,
appealing for my justification, not alone to the enlightened judg-
ment of the people of Massachusetts but to that Power which is
superior to all human authority and infallibly tries the hearts of
men.

If we admit that there may be a use of intoxicating liquors so
guarded and temperate that no appreciable evil arises therefrom, it
is still the unanimous verdict of the civilized world, supported by
a weight of evidence not to be overthrown, that the use of alcoholic
fluids is the cause of much the largest proportion of the crime and
degradation and misery falling to the lot of man. Among good citi-
zens there is no essential disagreement on the point that the traffic
in such fluids must be restrained and limited as far as possible. Dif-
ference of opinion arises only when we consider whether it is best
to try to regulate the sale of these fluids or prohibit it altogether.

If we adopt the latter course we are at least in harmony with the
methods adopted by general consent toward other offences against
public morals, ■— offences which we must confess exist to a great
extent among us in spite of our efforts to prevent them, and yet upon
which the law, so far as its precept goes, stamps the seal of prohi-
bition.

The history of the struggle with the evils of intemperance is most
instructive. The earliest attempts to check the use of intoxicating
liquors were in the direction of license and regulation. These at-
tempts continued in this Commonwealth for more than two hundred
years, with a constantly increasing stringency, which can only be
explained on the ground that mild measures were found to be in-
sufficient, until, in 1855, the experiment was determined of adopting
entire prohibition as the only logical and effective method of dealing
with the matter.

Without asserting that this has proved so successful in overcoming
the evils it was meant to remedy, as was hoped by those who initi-
ated and those who sustain the prohibitory policy, I am fully of the
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opinion that more progress has been made toward the desired end
than was ever before made in the same period under any other system.

In considering what has been accomplished, we must recognize
the great changes that have taken place since this system was in-
augurated. Our rural districts have undergone a gradual depopu-
lation, and large numbers of our young men have become massed in
cities, away from the restraints of home; we have been subjected to
the demoralizing influences inseparable from civil war long con-
tinued; and the necessity or pressure of business has forced us into
a feverishness or restlessness of life that rapidly wears and wastes.

Exactly what the effect upon public morals would have been had
the sale of intoxicating liquors, especially in our cities, been free and
open under color of law during the past sixteen or eighteen years,
no one can assume with positiveness to declare; but I am quite
confident that no Commonwealth in which the license system has
prevailed can point to nobler records of achievement in material in-
terests, intellectual pursuits, or moral reforms, and equally certain
that we could not have made greater progress in any good direction
under a law promotive of the traffic in intoxicating liquors.

So far as attempts have been made to compromise the two sys-
tems of prohibition and license, by legalizing sales through druggists
and town agents, or by permitting the unrestricted sale of malt
liquors and light intoxicants, the results have been unsatisfactory.
Abuses of the grossest character were found to creep in at once where
any privileges were granted, and subsequent legislatures have been
obliged to repeal what seemed to be on the passage most carefully
guarded enactments of a restrictive character. Compromise in this
regard that shall not be abused in the most flagrant manner, all ex-
perience with which I am familiar proves to be an impossibility. If
intemperance is not our inexorable doom, if the poverty and wretch-
edness and crime brought on by the use of intoxicating liquors are
not our inevitable heritage, what can we do better than to set our-
selves in unyielding opposition to the traffic which promotes them!

I am aware that it is said intemperance increases under our pro-
hibitory law, that the sale of intoxicants is as great as it would
be under a license law; but I call your attention to the absence here
of the flaunting and attractive bar-rooms that spread their snares
to capture the thoughtless and easily tempted in cities where licenses
prevail; to the constantly growing sense of disfavor with which the
liquor traffic is regarded by the community generally; and to the
powerful, systematic and unrelenting activity of those interested in
it to break down the law and the officers who try to enforce it.

Here is evidence that the statute does impose an effective and
crippling restraint, from which relief is sought in the elastic and
easily evaded provisions of license. Even if some sincere friends of
temperance prefer a stringent license law to a prohibitory system,
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there can be no denial that the men who have money and business
at stake in this contest are the most ardent and urgent advocates
of license, and I cannot doubt that they understand themselves and
calculate shrewdly the advantage they will gain.

It is easy to mistake the clamor of interested parties for the voice
of the people. When I seek to ascertain what the latter really is, I
recall that the license law elaborated with so much care in 1868 was
permitted to remain on the statute books only till the people could
next be heard at the ballot-box. With the single exception that pub-
lic bars are prohibited, the measure now under consideration is in no
essential point better, and in some respects I think it less stringent
than that was. The notorious evasions of that law, and the open
way in which all intoxicants were then sold under the protection of
innholders and victuallers’ licenses, demonstrated the powerlessness
of such enactments to protect the community against the evils of in-
temperance. And the pending bill seems to me simply a prohibitory
measure, with exceptions that totally destroy its moral force as an
instrument for the promotion of temperance and the well-being of
our people.

It is objected to our present liquor law that the enforcement of it
is irregular and unequal. Admitting this to be true for the sake of
argument, what assurance have we that a license law would be more
thoroughly enforced? Are the penalties imposed any more severe?
Are there any greater incentives to officers or citizens to do their
duty? The prohibitory legislation of 1855 had its origin in the deep
settled conviction that the license law of that period was virtually a
dead-letter. The law of 1868 was violated with such open and reck-
less impunity that it became a mockery in the eyes of the people.
In our sister States where the license system now prevails there is a
daily burden of complaint that its penalties are defied and its pro-
visions evaded on every hand. Where is the proof that the local
police and magistrates who refrain from efforts to enforce the pro-
hibitory law would faithfully and energetically and persistently en-
force a license law? It is not furnished by our experience, nor by the
experience of any other Commonwealth.

Nor is the argument at all conclusive to my mind, that we should
not retain upon our statute books a law that is in advance of public
opinion on this subject. Law is, in one sense, a guide-board, pointing
out the course of conduct which, if followed will secure the greatest
degree of good and happiness and safety for all. Therefore, it must
often be largely ideal in its character, and, frequently, in advance of
the general conduct of those subject to it, that it may be an instructor
and elevator, as well as a source of restriction and punishment. To
a law committing the Commonwealth of Massachusetts to a public
acknowledgment that the sale of intoxicating liquors as a beverage
is necessary and desirable, 1 cannot, on my conscience, give assent.



HOUSE —No. 1300. [Mar.202

It seems to me that the only safe and sound position for a Christian
community to take in regard to this matter is that of absolute and
unqualified opposition to the traffic. When I think of the victims to
the use of intoxicating liquors in every village of the Commonwealth;
when I study the great field over which our board of State charities
has supervision; when I consider our almshouses and hospitals and
homes for the fallen and friendless; when I look into our jails and
workhouses and houses of correction, and the State prison; and when
I try to compute the loss and charges upon all our industries, by
reason of imperfect labor, and the taxes for the support of these in-
stitutions for reformation and punishment, my judgment unqualifiedly
condemns, and my heart and my manhood rebel against, any system
that would permit the great source of all this wrong and misery and
crime to exist by authority of the Commonwealth. My convictions
against the policy of such a system are too strong; my desire for the
welfare and progress of the people is too ardent, and my official re-
sponsibilities are too solemn and resistless, for me to hesitate in doing
the duty laid upon me. I therefore return the bill entitled “An Act
regulating the sale of spirituous or intoxicating liquor,” to the House
of Representatives, in which it originated, without executive sanction.

There were not sufficient votes in the two branches against
prohibition to pass the measure over the veto, and Acting
Governor Talbot was sustained but with the responsibility
for the death of the repeal bill resting squarely on his shoulders.

In order that the Acting Governor would have absolute
responsibility for the situation, the General Court abolished
the police commission, of which Governor Washburn had
complained two years before, and placed the State constabu-
lary in the hands of a chief constable, directly under the
Governor.

The messages of Governor Washburn and Acting Governor
Talbot on prohibition during 1874 were the most powerful
documents in support of that issue to be prepared as State
papers by any of the Governors in the history of the Common-
wealth.
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G. 0. P. Loses Governorship For First Time in 1874- on Wet and
Dry Issue Prohibition again Repealed and Constabulary
Abolished

Prohibition brought the downfall of the Republican Party-
in Massachusetts in 1874, costing that party the governorship
for the first time in its history. The following paragraphs
from a temperance tract published by the National Temper-
ance Society and Publication House shortly afterwards, tell
the story:

Party ties were ignored, tens of thousands of dollars were raised,
“Personal Liberty Leagues” were organized, and an entire political
campaign was fought on the liquor question by the liquor interest.

Prohibition candidates must be defeated and license men elected.
Democrats and Republicans threw aside all party ties and party
interests, united to extend the domain of alcohol, and shook hands
across the “bloody chasm.”

If any link was wanting in the chain of argument to prove prohibi-
tion not a failure but a stern reality, it was the attitude of the liquor
dealers and liquor drinkers at the fall election of 1874, when they for-
sook all party ties and principles, and took the one plank for their plat-
form to “repeal prohibitory law and substitute license.” Liquor
triumphed, and license became the order of the day.

It will be noticed that reference is made in each of these
three paragraphs to the fact that party ties were ignored, but
this was the very principle that the extremists among the pro-
hibition advocates had adopted by resolution, over the protests
of a small minority, as far back as 1840, after the Fifteen Gal-
lon Law had been repealed and they have continued the
principle, more or less disastrously to their own cause, down to
the present day.

The Republicans nominated Acting Governor Talbot for
Governor in 1874, and were pledged to prohibition under his
standards. The Democrats nominated former Mayor William

Chapter XI

PROHIBITION DEFEATS REPUBLICANS
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Gaston, who had been defeated by Governor Washburn the
year before by 13,000 votes. The campaign was conducted,
as the temperance tract truly stated, on the sole issue of pro-
hibition, with Gaston being pledged to its repeal.

To show how great an interest there was in the campaign,
it may be mentioned that there were nearly 55,000 more votes
cast than had been polled in the election of the year before.
Gaston received a total of 96,376 votes, to 89,344 for Talbot.

True to his pledge, Governor Gaston recommended the
repeal of prohibition in his inaugural address to the General
Court of 1875, and his argument has been considered the best
“wet” argument to be found among the papers of Massa-
chusetts Governors. It was as follows:

From the InauguralAddress of Governor William Gaston, 1875

There is a subject which you will be called upon to consider, that
largely affects the public interests of the State; but it still more largely
affects the private interests and morals of the people. I refer to the
subject of legislation respecting the sale and manufacture of intoxicat-
ing liquors. It presents a problem not of easy solution. Difficulties
always have surrounded and always will surround it. The temperance
Cause is a high moral one, but it has unfortunately been dragged from
the house of its friends, and thrown into the arena of party strife.
From that arena, I trust that an attempt will be made to rescue it and
to lift it up to that place which its high moral dignity demands. While,
like every other moral cause, it finds its highest form of triumph in
arguments and persuasions which convince the judgment, and in appeals
which reach the conscience, it is still entitled to all the aid which legis-
lation can give it, and I believe legislation can aid it; but experience
has shown that it is a fatal mistake to rely upon law as the sole or
principal agency in promoting the cause of temperance. That loyalty
to duty, and that determination to perform it, which are the fruits of
conscientious conviction, have a steadfastness and power which do not
belong to enforced virtue. Many will resist force who will yield to
persuasion. I fear the tendency of late has been to rely too much upon
the strength of the law, and too little upon more potent instrumentali-
ties.

I think the opinion is well-nigh universal that there should be, at
least, restraint in the sale of intoxicating liquors, and this opinion will
give strength to restraining legislation which absolute prohibition
certainly does not now possess. Let law sustain the appeals to the
judgment and moral sense of the community.

I feel it to be my duty to say that while considering this subject, you
should keep in constant remembrance the fact, that intemperance has
been the most prolific source of poverty, wretchedness and crime; that
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it has filled the State and the country with its destructive influences,
and that its progress everywhere heralds only misfortune, misery and
degradation. The barriers which you may seek to raise against it
should be as strong as you, acting within the proper limits of legisla-
tion, can make them. That which will most effectually diminish an
evil which I fear legislation can not wholly destroy, will best subserve
the cause of morals, most thoroughly promote the interests of the State,
and most successfully advance the prosperity and virtue of the people.

Your action on this subject would be earnest, faithful and deter-
mined. Nothing less will satisfy the people. Nothing less ought to
satisfy your own consciences.

More than twenty years ago, the law known as the prohibitory law
was enacted. With the exception of a single year that law, or a law of
similar character, has been on the statute book. The people, at the
time of its enactment, were anxious to aid the cause of temperance by
legislation. They, therefore, through their representatives in the
Legislature, passed the law. They have tried it and they have patiently
waited for more than twenty years for its predicted blessings. Today
the public sentiment demands the repeal of the law. The people do not
desire this repeal because their zeal in the cause of temperance is less
than it was twenty years ago, but because they believe that the law has
signally failed to accomplish the great and beneficent purposes for which
it was enacted.

It was claimed by its opponents at the time of enactment, that it
was “unsound in theory and inconsistent with the traditional rights
and liberties of the people;” that it transcended the proper domain
and limits of legislation; that it was too far in advance of the habits
of the people to meet with any practical success; and that in the
sale of intoxicating liquors, regulation was attainable and practicable,
but that absolute prevention of such sale was impossible. And dur-
ing the existence of the law, the principles upon which it rests have
been the subjects of earnest public discussion, as well as exhaustive
legislative examination and inquiry.

It is not necessary or useful for me to enter upon the discussion
of these questions now, for the law has made a history for itself,
and many of the objections made to it which were in the nature of
prophecies at the time of its enactment have become facts now.
By its history it must be judged, and receive either approval or
condemnation.

The law has had many attendant influences, which, if it had pos-
sessed an inherent power for good, would have given it additional
strength.

It has had behind it a strong moral support in the high character
of many of its advocates. These advocates have given to it the
strength which always comes from intelligence and virtue. The
purpose, too, which it was designed to accomplish, seemed to sur-

round it with its own pure influences, and to lend to it its aid.



HOUSE —No. 1300. [Mar.206

In addition to all these, the great power of the State was behind it.
An extraordinary police force was created, mainly to assist in its
enforcement. Never in this Commonwealth did a law have more
potent and unusual agencies to give it strength and power; but
these agencies have served only to demonstrate its weakness, and
make its failure the more conspicuous.

I am opposed to this law, because of this failure, and because I
believe that its execution, or what has been called its execution, has
tended to corrupt the administration of law in the State. During its
existence the Executive chair of the Commonwealth has been occu-
pied by gentlemen, for whose ability, intelligence and virtue the
people have had the highest respect. That respect has been de-
served. These gentlemen, clothed with the power of the State, have
sought to enforce the law, through the agencies provided by the
statute. And yet, with all these favoring circumstances, it has been
constantly losing respect from the method of its execution as well
as from its want of success. The appointing power has always sought
for honest and worthy men to enforce it, and has undoubtedly ob-
tained many worthy men for that purpose; but it is believed (whether
correctly or not you must judge), that the temptations to corruption
which the law presents, have proved too strong for many of the sub-
ordinate officers who have been charged with its execution; so that
(at least in many parts of the State) it has practically degenerated
from a prohibitory law of the most stringent form, to a license law
of the most corrupt character. When the terrors of the law are used
for the purposes of private gain and political influence, the cause of
morals is not advancing.

In the report of the majority of the committee on the liquor law
made to the last legislature, I find the following;

“The legislation of the State should ever be parental, for home is
the foundation, and should be the type, of all representative govern-
ment. We should make laws to protect our homes; to guard the
weak; to guide aright the blind and erring; to prevent temptation,
not to license it; to remember the weakness of humanity in its best
estate, its proneness to be enslaved by appetite and passion, and
make law have a lifting, elevating power.”

If I believed that the prohibitory law had accomplished such
results, I would not recommend its repeal. But has it prevented
temptation? Has it not rather practically licensed it? Has it pro-
tected the weak and guided aright the erring? And has it been a
lifting and elevating power?

If the statistics and statements contained in the report of the
minority of the same committee are reliable, and fairly made (as I
am bound to believe they are), then they present fearful evidence
to the contrary. But I need not refer to statistics. There are facts
enough, obvious to a common observation, to demonstrate that the
results which the majority of the committee say ought to be accom-
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plished by legislation, have not been among the fruits of the existing
law.

I believe that the sale of intoxicating liquors in many of our cities
and towns has never been larger, or more open, bold, or undisguised,
than during these twenty years of prohibitory history.

If there ever was a time when the law could have been enforced,
it was when the popular judgment was, or was believed to be, in its
favor. Nothing less than the united moral influence of the people
of the Commonwealth can give to such a law practical strength and
power. Such a united influence the present law is far from possessing.
It has undoubtedly still a large number of friends and supporters,
whose character and whose motives are pure, and whose earnestness
and whose zeal in the cause of temperance can not be questioned.
But it is equally beyond a doubt that it finds among its opponents
a large number of persons of equal purity and intelligence, having
a kindred zeal in the same cause. The latter believe that its con-
tinued existence will retard rather than advance the cause of tem-
perance, and that it will, by the influences which it has created and
the agencies to which it has given birth, continue to corrupt the
administration of law and to degrade political action.

With such a sentiment existing against it, its friends can scarcely
hope for it any substantial success, certainly not, unless it can
gain a respect which it does not now possess. But events have shown
that instead of gaining it has been losing public favor, that the num-
ber of its friends has been diminishing and the number of its oppo-
nents increasing, and that the popular judgment is now against it.

If such are the facts, then there is reason to fear that the future of
the law (if it shall continue to exist) may be more objectionable than
its past has been, both in the character of its results and in the method
of its administration; and this no good citizen can desire.

If you shall come to the conclusion, for the reasons which I have
stated, or for any other reasons, that the existing law ought to be
repealed, then it will be your duty to supply its place with some other
form of legislation, restraining and controlling a traffic which can not
be entirely abolished; for I believe that no man who has given the
subject earnest and candid thought, can be in favor of the unrestricted
sale of intoxicating liquors. I should be surprised to find in the Legis-
lature an advocate of such a policy, and I dismiss it as unworthy of
discussion. I recommend the repeal of the existing prohibitory law,
and I also recommend the enactment of a law in its stead, which shall
place the sale of intoxicating liquors in responsible hands, and shall
surround such sale with the strongest practicable limitations, re-
straints and safeguards.

I have already indicated the general character of the legislation
on this subject which commends itself to my judgment. Its details
can not be properly considered within the limits which for a single
subject belong to this occasion.
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While I entertain no doubt that a large majority of the people of
the State are opposed to the existing Prohibitory Law, I am well
aware that there exists wide differences of opinion as to the best
form of legislation to accomplish the object which all good citizens
have at heart; viz., the limitation of the evils of intemperance. Rep-
resenting all shades of these differences, you will consider this difficult
problem with a wise regard to the traditions of our people, to the
rights of our citizens and to the best interests of the cause of tem-
perance. Entertaining quite decided opinions as to the general char-
acter of the legislation best adapted to accomplish these objects, I
doubt if it is within my proper province to seem to dictate, or even
suggest, details of legislation upon this subject to the representatives
of the people. But I shall be most happy to cooperate with you in
any legislation which, while free from constitutional objections and
from clear invasions of personal rights, shall tend to promote the
beneficent purposes which legislation, upon this subject, should aim
to accomplish.

I can not doubt that you will meet this question with an earnest
purpose, and give to it that careful deliberation which its importance
demands.

Of the law known as the constabulary law I have but little to say.
What I have already said renders discussion of it unnecessary. I
recommend its repeal, and in its place I recommend the enactment of
a law creating and providing for a police force sufficient to properly
aid the executive officers of the State in the preservation of order and
in the enforcement of all the laws of the Commonwealth.

Although the Republicans retained control of the General
Court, a large majority of the members of the two branches
were opposed to prohibition. They followed the recommenda-
tions of Governor Gaston, repealing prohibition and enacting a
license law, which excluded the public bar. They also abol-
ished the State constabulary, substituting for it a State detec-
tive force of a chief and not more than thirty men.

Governor Gaston’s triumph was short, however, for he went
down to defeat in the election of 1875 before Alexander H.
Rice, a Republican of liberal views on the liquor subject, who
gave his views in his inaugural address of 1876, as follows:

From the Inaugural Address of Governor Alexander'H
Rice, 1876

The last quarter of a century has been notable for the discussion
of the subject of intemperance, and for the efforts to suppress this
great vice by different forms of legislation. It is too late to render
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necessary any argument or demonstration of the evils of promiscuous
dramselling and drunkenness. These are well-high universally ad-
mitted, and to a degree that exhibits them as the greatest source of
poverty, of crime, and of domestic unhappiness with which society is
afflicted; so that it is not only the duty of the Legislature, but the
interest of the people, to adopt such means and measures as shall
diminish or extirpate the evils of intemperance.

Moreover, this is not only a question of morals, but it has im-
portant relations also to the industrial and economic interest of the
State. Nor would it be wise or true to conclude that public opinion
has become more tolerant of the evils of drunkenness, in consequence
of the comparative failure of past discussion and legislation to dimin-
ish them. The people of Massachusetts, by a large majority, are no
doubt strongly in favor of the utmost suppression of intemperance;
and it is the duty of the law-makers to adopt such measures as the
well-being of society demands on this as on other subjects. The
vital question, therefore, is narrowed down to means, rather than to
objects of desire, or to questions of fact or of principle. It may be
that some of the difficulty in dealing successfully with this subject
hitherto has arisen from the neglect or indisposition to recognize
this distinction in its discussion.

There is often the greatest difficulty in preserving perfect harmony
of relations between deductions from an abstract principle and the
remedial agencies necessary to accomplish practical results; but this
does not relieve the individual in society, nor the government, from
dealing with crimes as positive and tangible evils, to be remedied by
measures which are found to be most just, most practicable, and
most effective. After years of unsatisfactory trial of prohibitory
legislation, unsatisfactory according to the testimony of those who
made and approved such laws, and who were intrusted with their
execution, the Legislature of last year passed an Act looking to
the regulation of the sale of spirituous liquors, rather than to its
entire prohibition; and the public desire seems to be that this law
shall have a fair and impartial test before it is supplanted.
If such a trial shall result in showing its greater effectiveness in

suppressing intemperance, all good people will rejoice in that suc-
cess; and if upon trial it shall prove a failure, that result may dem-
onstrate the uselessness of license as a means of correcting this great
public evil. The clamor of those who drag the destiny of this noble
and beneficent virtue into the arena of party politics, and find no
language in which to discuss it, but that of passionate appeal and
personal vilification, should neither dissuade nor intimidate its honest
advocates from such a demonstrative trial of this law; because that
form of discussion flows from individual characteristics which are
inherent, and which find vent in indiscriminate denunciation of
men and of measures. You may read in an annual address of one of
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my most recent and most conscientious predecessors, who was both
the advocate and the executive of a prohibitory law, the following
language.

Governor Washburn said in 1874: “Vehement and vituperative
censure and condemnation, not only by laymen, but also by min-
isters of the gospel of peace, have been heaped upon the chief con-
stable, the police commissioners, and the Executive, because the law
is not thoroughly enforced. . . . Surely nothing short of Omnipo-
tence could accomplish what has not unfrequently been demanded
at his (the Executive’s) hands.” Still more recent examples will
perhaps occur to you as evidence that this spirit has not yet wholly
yielded to the admonitions of truth, the influences of Christian
courtesy, nor to the decency which becomes good manners.

Moreover, I think it will be seen upon examination that the Act
of last year was probably intended to be largely prohibitory in its
provisions. In the first place, it expressly declares that nothing in
it shall be so construed, as to require the mayor and aldermen of a
city, or the selectmen of a town, to grant licenses. Every city and
town, therefore, has the right and the opportunity secured to it, to
forbid altogether the sale of intoxicating liquors within its limits;
and in this particular, and in others, the present law seems to involve
the principles and measures which the most advanced temperance
men in Great Britain are seeking to carry out in that country.

Further, to those to whom licenses have been granted under this
law, it is forbidden, under the penalties of forfeiture of license, fine
and imprisonment,

Ist. To sell intoxicating liquors between the hours of twelve at
night and six in the morning, or during the Lord’s day, excepting in
the case of licensed innholders, who may supply guests in their houses;

2d. To sell liquor, except such as is of good standard, and free
from adulteration;

3d. To sell or deliver liquor to a person known to be a drunkard
or to an intoxicated person, or to a minor;

4th. To allow any disorderly conduct, immorality, or gambling
on the premises described in the license;

sth. To sell at a public bar.
The Act took effect on the first day of May last, and the issue of

licenses under it commenced then, or four weeks later. It is less than
eight months, therefore, since it went into actual operation. It had
much to contend with, in the outset, from the comparatively unre-
stricted traffic in liquors for a long period, in the larger communities;
and from the opposition of many in the trade, who believed that their
profits would be diminished or destroyed by its limitations. It has had
to be tested by the courts; its constitutionality has only lately been
declared; and appeals which have been taken from convictions under
it in the lower courts, have only in part been reached in the courts
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above. It is probably defective, perhaps contradictory, in some of its
details, and undoubtedly it is capable of much improvement.

After somewhat diligent inquiry, I have not been able to obtain full
and reliable information respecting its operation and probable effective-
ness. A few weeks since, however, the Board of License Commission-
ers, established under this Act in the city of Boston, submitted its first
report to the mayor and city council, covering a period of six months,
from which the following is an extract;

“The commissioners do not hesitate to say that, in their judgment,
the law should be changed in many respects; and their observation
leads them to believe that those changes would secure for it such a
degree of favor and respect, with dealers and with the public, as to lead
eventually to a satisfactory result. Many of the provisions of the
present law are salutary, and, when widely known and understood,
will undoubtedly be availed of, as a protection to their business, by the
parties most deeply interested. . . .

“We are satisfied, however, that under its operation something has
been gained; —• there is a law recognized, and to some reasonable extent
enforced, a law which, without doubt, has in its general principles
the sympathy and support of a large and respectable class of the dealers
in liquor, as well as of the community in general. There is likewise an
acknowledged decrease in the sale of intoxicating liquors; for it is
undeniable that the vigilant inspection made by the police has ma-
terially reduced the quantity sold, and that many persons have in
consequence been compelled to abandon the business. The percentage
may perhaps be relatively small, but it is a step forward in the right
direction. An investigation and report from the chief of police shows
that the number of places where liquor was sold was 3,090 in December,
1874, against 2,483 on the 17thof September, 1875.”

The Mayor of Boston, in his Address to the City Council on Monday
last, said: —•

“The number of places in which spirituous liquor is sold in this city
is less by nearly seven hundred than it was under the former system,
and the number of arrests for drunkenness has been less by about
twenty per cent, than it was in the same length of time last year.”

I regard the testimony which thus reaches us from the chief city of
the Commonwealth, as worthy of the most candid consideration. For
it is well to remember that it always has been, and always will be, found
most difficult to apply legislative restraint to this traffic, in the large
centres of population, whatever the precise character of this restraint
may be. On the other hand, in sparsely-settled and agricultural dis-
tricts, almost any measure of repression approved by the more intelli-
gent and virtuous citizens of the neighborhood, can be enforced. It is
evident, then, that any law proposing to deal effectively with the liquor
traffic, must be framed with special reference to the probable difficul-
ties to be encountered by it in the cities, to which, it should also be
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remembered, population is tending more and more; and the practica-
bility and efficiency of such a law in the Commonwealth, as a whole,
must be measured by the possibility of its enforcement with greater or
less success in the cities. If it prove a failure in them, the compensation
afforded by its partial or complete success elsewhere will hardly be
sufficient to justify it as wise and safe legislation for the entire Com-
monwealth.

Could all the friends of this reform agree to dismiss their prejudices
in respect to names and titles, and unite upon some rational methods of
discussion and effort, the result would no doubt be most efficacious and
conducive to the best good of society in this direction.

As the session advances, and further information reaches me from
different parts of the State, I may have occasion to communicate
with the Legislature on this subject. The chief defect of the law of
1875, as it now stands, appears to be that it fails in the means of deal-
ing promptly and energetically with those who persist in selling liquors
without the required license.

To enable the authorities to suppress the traffic which is cariied
on outside of the law, and in defiance of its provisions, it appears to
be necessary that the right should be given them to enter upon the
premises of suspected persons and to seize such evidences of the illegal
traffic as can be found, and to use the same against offenders in the
courts, as is provided in Acts of 1869, chapter 415, section 44 and
following, or some equivalent powers, with adaptations suited to the
present case. Those who sell under license are liable to visitation
from the officers of the law; and those who refuse to take out licenses,
or to whom licenses have been refused, or from whom they have been
withdrawn, should be, at least, equally subject to search and seizure.
This would be only just to the licensed sellers; and it is necessary for
the protection of those communities which decide that this traffic
shall not be licensed at all within their limits.

It may also be found that additional judicial provisions are neces-
sary for bringing to speedy trial the cases arising under this law.

With the pendulum still swinging on the wet side, the Gen-
eral Court enacted a measure in 1876 to restore the open bar
and the saloon, but Governor Rice refused to approve it, and
sent it back with the following veto message:

Special Message, Governor Alexander H. Rice, April 28, 1876
I respectfully return to the honorable Senate, in which it originated

“An Act to regulate the sale of intoxicating liquors,” without my.
approval. In as careful an examination of this bill as I have been
able to make since it came to my hands, it appears to contain few
provisions which differ essentially from those of the existing law. To
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some of these I should give cheerful approval, while others seem highly
objectionable. In the remarks which I had the honor to submit to
the General Court upon the subject-matter of this bill at the com-
mencement of its present session, I expressed my views with consider-
able fullness under the belief that the prevailing sentiment of the
people of the State favored a fair and impartial trial of the existing
law before it should be essentially modified; and I also indicated
certain additional provisions which, if adopted, I believed would add
to its efficiency in suppressing the great evils of intoxication and
drunkenness. I am gratified in having the opportunity to concur
with the Legislature in the enactment of some of the most important
of these provisions, in a bill which has already passed both houses
and received executive approval.

It would be contrary both to my original recommendation and to
my present convictions of duty to approve any alterations in the
existing law which should so enlarge its license as to give freedom to
the growth of a vice from which many of its victims are just now
making zealous and heroic endeavors to escape, or otherwise disturb
that healthy sentiment of reform which now pervades the community
in respect to this and other subjects of common welfare.

The provision of the present bill which I especially disapprove is
found in the sixth section. Under the existing law licenses of the
first, second and third classes are subject to the condition that the
licensee shall not keep an open bar, and shall hold also a license as
an innholder or common victualler. The bill now under considera-
tion omits these conditions, and provides that holders of licenses of
the first class (costing from SlOO. to $lOOO. each) may sell liquors of
any kind to be drunk on the premises; and that holders of licenses
of the second and third classes (costing from $5O. to $250. each) may
sell malt liquors, cider and light wines to be drunk on the premises;
and there is no limitation of the number of such licenses, of either
class, that may be granted by the selectmen of towns or by the mayor
and aldermen of cities, or by license commissioners as the case may be.

Under this new provision, therefore, our cities and towns through-
out the Commonwealth would be subject to the establishment of
open bars and tippling houses, unlimited in number, and decked with
the allurements of temptation to the young and the unstable, and
spreading the seeds of poverty, desolation and crime where they are,
and ought to be, forever excluded.

I cannot but feel that the enactment of such a measure would be
a step backwards in our civilization; that while we are expending
vast sums of money in the maintenance of schools, colleges and
churches, in charitable and reformatory institutions and prisons, and
watching with anxious solicitude the causes which lead to the increase
of insanity, pauperism and crime, that while we are prosecuting
discoveries in science, developing the useful arts, and extending our
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industries in the hope of increasing the employments, the comfort and
the wealth of our people, to establish the tippling house and the
open bar, with their concomitant vices at every step of our progress,
would seem to be a reproach either to our intelligence or to our integ-
rity. The other changes in the law contemplated by this bill, which,
for the most part, meet my approval, sink into obscurity in my es-
teem, in comparison with this great and threatening evil.

With great deference to the wisdom of the Legislature, I therefore
return the bill without approval, for its further consideration.
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Although the advocates of prohibition were not prone to
accept their defeat in 1874 and 1875 in Massachusetts as final,
there was every indication within a year or two that after two
experiments, covering a period of twenty-two years, the voters
of the State were determined to again give a thorough trial to
a regulation of the liquor traffic in preference to a prohibitive
system which could be made such in name only.

An attempt was made in the General Court in 1877 to bring
about a return to prohibition, but it was defeated. Later a
measure was enacted making various changes in the license
law, but Governor Rice, who had taken office in 1876 and had
announced that he believed in giving the law an exhaustive
trial, refused to approve it.

After having set forth his views at length in his inaugural
address in 1876, as previously quoted, Governor Rice did not
again mention the subject until this measure reached him in
May of 1877. In an effort to dispose of the subject at least for
a period of years, he wrote an exhaustive veto message, which
is important to this record. In it he said:

Special Message, Governor Alexander H. Rice, May 15, 1877
I hereby return to the honorable Senate, in which it originated an

Act “in relation to the Sale of Intoxicating Liquors,” and respectfully
ask the Legislature to consider some of the principal objections to its
approval.

It appears to me that upon a subject lying so near the morals and
habits of our people as does the social use of intoxicating liquors,
one upon which there is wide diversity of opinion, and in respect to
which we are compelled to seek the best practical results, rather than
to solve questions of casuistry, legislation ought not to be fitful and
intermittent, and the statutes ought not to be changed unless some

Chapter XII

LICENSE SYSTEM ENTHRONED
Legislative Developments during 1877 show Prohibition to he a

Dead Issue Moral Suasion again Proves a Power
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palpable form of evil is resulting, or unless the change proposed is
clearly demanded by public opinion.

The existing law to regulate the sale of intoxicating liquors has, in
its present form been in force only about twelve months, and has been
only partially tested. lam of opinion now, as when I entered upon
executive duties, that it is clearly the wish of a great majority of the
people of the Commonwealth that the law and the principle upon which
it is founded shall have an exhaustive and, so far as possible, a demon-
strative trial. In this way only can we make any real progress in a
matter beset on every hand with embarrassing difficulties. I trust
that it is only to declare your own opinion to say, that this subject is
too weighty an one to be made a plaything in politics; and thousands
of suffering women and children are looking with beseeching solicitude
to the state authorities to deal with the evils of intemperance only with
patient investigation and wise discretion.

There are no evidences of flagrant evils resulting from the present
law; but on the contrary, the sale of spirituous liquors to be drunk on
the premises has been constantly diminishing; and there is, so far as I
know, no public opinion demanding new legislation on the subject. I
respectfully submit, that the fact that a majority of the members of a
legislative assembly is so constituted as to be able to pass laws not
demanded by the public welfare is not of itself sufficient to justify such
legislation; but, on the other hand, as has been wisely said, “Every
act of authority of one man over another, for which there is not an
absolute necessity, is tyrannical.”

It is a settled fact that no legislation can perfectly extirpate the use
of intoxicating liquors as a beverage; and all the forces of Christendom
have not been able by any means to accomplish that result; and if
there be pagan or non-Christian countries where abstinence from the
use of spirituous liquors has been enforced by absolute authority, even
those people have other stimulants not less hurtful and pestiferous in
their indulgence. It is a fact of history in the past experience of this
Commonwealth, that extreme laws on this subject have not been effec-
tive; and their impotency has not always arisen from indisposition to
enforce them, on the part of those charged with that responsibility,
but from inherent difficulties which lie in the way of their adminis-
tration. Any other conclusion than this, supposes that some of the
purest men who ever held executive and judicial offices in this State
have been false to their own previous belief, to their open avowals of
opinion, to their personal honor and to their oaths of office. There is
nothing else in the known characters of these men, nothing discernible
in any other of their relations to society, which tolerates the suspicion
either of their dishonor or dishonesty; and they stand acquitted in the
public judgment of any dereliction of duty in this particular also.

But while it is impracticable to enforce laws universally prohibi-
tive, it is possible to enforce laws which become practically prohibi-
tive in a great majority of towns and cities, and which effectively
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regulate and restrain the sale of liquors in other places where prohi-
bition utterly fails. This is the characteristic of the law now in force.
It is prohibitory in more than two-thirds of the cities and towns of
the State today; it is regulative in others, and contains the principle
of local option applicable everywhere. It absolutely prohibits the
sale of intoxicating liquors unless by license from some particular
city or town, and it permits no city or town to issue a license except
under provisions already about as stringent as can bo enforced.

The State, as such, licenses nobody; and if liquors are sold by
license in any place it is because the municipal authorities of that
place have granted the license. If liquors are sold anywhere without
license, the remedy is apparent and effective, as the records of the
courts and numerous inmates of the houses of correction in different
counties testify.

Permit me to remind you in this connection of some of the provi-
sions of the existing law respecting the conditions upon which a
license in any town or city may be granted. Every license must be
signed by the selectmen of the town in which the license is held, or
if a city, then by the Mayor and aldermen, or by license commis-
sioners, as the case may be; and these bodies may either of them
refuse to grant any licenses at all
point at their discretion.

ir may limit the number at any

be subject to the following con-Each license shall be expressed tc
ditions:

;ard to the nature of the license,First: That the provisions in re
and the building in which the business may be carried on under it,
shall be strictly adhered to.

“Second: That no sale of spirituous or intoxicating liquors shall
be made between the hours of twelve at night and six in the morning,
nor during any part of the Lord’s Day, except that if the licensee is
also licensed as an innholder, he may supply such liquor to guests
who have resorted to his house for food or lodging.

“Third: That no liquor except such as is of good standard quality
and free from adulteration shall be kept or sold on the premises
described in the license.

“Fourth: That no sale or delivery of liquor shall be made on the
premises described in the license to a person known to be a drunkard,
or to any intoxicated person, or to a minor.

“Fifth: That there shall be no disorder, indecency, prostitution,
lewdness or illegal gaming on the premises described in the license, or
on any premises connected therewith by any interior communication.

“Sixth: That the license, or a copy thereof, certified by the clerk
of the city or town by which it was issued, shall be displayed on
the premises, in a conspicuous position, where it can easily be read.

“Seventh: It shall be further expressed in each license that it shall
be subject to a forfeiture as herein provided, for breach of any of its

mditions; and that in case the licensee is convicted in any court
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of competent jurisdiction of having violated any of such conditions,
his license shall thereupon become void.”

It is also further provided that every holder of a license, besides
paying his fees therefor, shall file with the city or town treasurer a
bond in the sum of one thousand dollars, signed by the licensee and
sufficient sureties, jointly and severally liable for the payment of all
costs, damages and fines incurred by violation of the provisions of
the law; and the parties are liable to suit in any court of competent
jurisdiction.

The premises of licensees are at all times liable to visitation and
inspection, and their liquors to analysis, to test their quality and
freedom from adulteration. Violators of the law are liable to for-
feiture of license, to fine and imprisonment; and the statute also
contains many other stringent provisions too lengthy to be here
stated.

Turning to the consideration of the proposed Act, one fact devel-
oped by its passage is too important to be passed without special
notice, as indicating an essential change in opinion upon the whole
subject under discussion. Hitherto the culminating objection to the
present and to all similar laws by earnest advocates of that side,
has been against any form of license; yet, notwithstanding the Act
now proposed involves direct provisions of license at local option, I
observe by analysis of votes upon two bills of the present session,
that a large majority of those who voted for the prohibitory bill (so
called) in April, voted for the principle of license embodied in this
bill in May. It may, therefore, be assumed that by general consent
the principle of license has been eliminated from future discussion
and legislation upon this subject, and that the most serious objection
that has been urged against the present law has been abandoned.

The principle involved in the existing law and in the Act herewith
returned being substantially the same, the question of the expediency
of substituting the latter for the former is reduced simply to a choice
of regulations. The present law, as to its main features, went into
effect on the first day of May, 1875; and provisions for its better
enforcement were adopted and made effective on the 25th of April,
1876. We have, therefore, only fractions of entire years by which
we can make statistical comparison.

But I am able to give you some approximate results as indicative of
the tendency of the law. As already observed, the State issues no
licenses whatever; the question being now one entirely of local option.
The first inquiry, therefore, is what proportion of the cities and towns
have granted licenses under this option? The whole number of cities
and towns in Massachusetts is three hundred and forty-two (342), and
of these, less than one hundred, or less than thirty percent of the whole
number, had granted any licenses at the close of the year 1876. The
present law is, therefore, absolutely prohibitory in more than seventy
percent of the whole number of municipalities in the State. If liquors



1933.] HOUSE No. 1300, 219

Ifl

>

are sold in these towns, the sale is in violation of law, and the local
authorities have power to enforce the penalties.
I have not full returns from the cities and towns where licenses have

been authorized, but from returns furnished by the chief detective of
the Commonwealth, at the beginning of the present year, from two
hundred and thirty-five (235) towns and cities, or from some more than
two-thirds of the whole number, it appears that the whole number of
arrests for drunkenness in those places was in the year 1874, 25,740;
in the same places like arrests in 1876, 18,696, showing a decrease
of 7,044 between the last year of the prohibitory law and the first year
of the license law, in 235 towns.

The chief of police of Boston sent me the following statistics of re-
sults in this city, for the year 1876: —•

Number of arrests for drunkenness in 1874
Number of arrests for drunkenness in 1876

11,880
8,564

Showing a decrease 3,316

Total number of prosecutions under liquor law .... 4,028
Total number of gallons of liquor forfeited 26,888
Total number of places abandoned as to sale in Boston in 1876 . 619

That visible drunkenness has diminished in our streets will be
admitted by every candid observer; indeed, an intoxicated person is
seldom seen abroad, and there is a growing sentiment against intemper-
ance. Drunkenness is no longer condoned in respectable society, and
the fashion of the times, as well as the moral sentiment of the people
of all classes is forming against it.

The use of liquors is no longer considered essential to occasions of
public hospitality, and recent significant examples have been given of
their entire disuse. It would not be true to attribute the whole of this
gratifying progress of temperance to the existing law; but the law is
one of the conditions of society wherein this awakening has taken place;
and to me it seems inexpedient to supplant so serviceable and so ac-
ceptable an instrumentality, in order to try chances in a new field of
experiment, with the hazard of losing all that has been gained, and all
that may be reasonably hoped for.

The feature of the proposed law which can be especially commended,
is the earlier closing of licensed places at night; but this is not in fact
essential, inasmuch as any evil at present arising therefrom can be
otherwise remedied. The limitation of the number of licenses to one
for every thousand inhabitants is a provision of doubtful value as
compared with the present plan of leaving the number at the discretion
of municipal authorities, and holding them accountable to public
opinion for any excess of numbers or delinquency in the enforcement of
the conditions upon which they are granted. Besides this, it is de-
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sirable that the laws shall bear as equally as possible upon all com-
munities to which they are applied; and the provision in question may
work a violation of the just rights of towns, by disfranchising them of
prerogatives to which, with other towns, they are justly and constitu-
tionally entitled. Thus, under such a provision, it would be possible
for a majority of the voters (perhaps not more than one hundred
persons) in a town of one thousand inhabitants, to grant a license, while
in another town of nine hundred and ninety-nine inhabitants, all voting
for a license, no license could be granted. Such a provision has a
strong savor of injustice and inequality, and would be a bad element in
the administration of any law of which it should form a part.

The provision for the appointment of town constables in such num-
ber as may be necessary to maintain the laws and preserve the peace
of neighborhoods, is already covered by the General Statutes. I can-
not but believe that the provisions of this proposed Act are so need-
less, so onerous, and so offensive, as compared with the present law
upon the subject, that its enactment would arrest the existing healthy
and steady progress of the cause of temperance and sobriety through-
out the Commonwealth. The noble men and women engaged in the
work of the reform clubs have accomplished results before which the
power of legislative restraints dwindles into insignificance. They
have brought into activity the social and loving elements in human
nature, and leaving angry discussion of abstract principles and coer-
cive measures out of account, have directed their persuasive appeals
to the individual heart and conscience.

Just now, also, this work is becoming lifted into the atmosphere of
religious influence and religious duty; and men are beginning to see
that reformation lies not so much in outward restraints, but in the
imvard purity of heart. These earnest reformers are not suppliants
for any change in the liquor law now, but they are enlisting the sym-
pathies and securing the approbation of good people everywhere, to
an extent which guarantees that their labors will be supplemented,
at every advance, by any legal provisions which experience may show
to be useful to their success.

I believe the enactment of the proposed law would greatly impede
their work, by introducing a new' element of discord into the discus-
sion, by diverting attention from their successful methods, and by
furnishing their enemies with plausible excuses for setting the law' at
defiance.

I respectfully ask the General Court to give impartial consideration
to these objections, and to others w'hich a re-examination of the bill
can scarcely fail to suggest.

The veto of this measure by Governor Rice was upheld by
the General Court. The message had the effect which he had
hoped for, so long as he continued in office, and although he
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served for another term, during 1878, he had no occasion to
again refer to the subject.

He was succeeded in 1879 by Thomas Talbot, who had gone
down to defeat before William Gaston in the prohibition
debacle in 1874, but who was given one more opportunity by
the Republicans to achieve his ambition of a lifetime.

Governor Talbot, in his inaugural address, reiterated his
belief in prohibition, but explained, briefly, that public opinion
controls law, and that he would not seek to force his opinions
upon the people in the face of their expressed desires. He said:

From the Inaugural Address of Governor Thomas Talbot, 1879
The discussion of temperance for two centuries has resulted in

merely restrictive laws. They have accomplished little. The un-
checked appetite evades law, and mocks its officers. In this and other
States dissatisfied citizens have sought a remedy in prohibition. This
I deem a step in the right direction. I have heretofore officially ex-
pressed my opinions thereon, and I still maintain them. Disdaining
evasion or concealment, I add my deliberate judgment that any per-
manent advancement must be secured by prohibitory enactments.

But, wherever government is of and by and for the people, public
opinion controls law. Enactments which they permit, but do not
approve up to the line of thorough enforcement, may bo useful as
monitory, but are abortive as preventives. The majesty of the law
commands the reverence of the people, only because it is the essence
of their expressed will. Any legislation, then, on temperance will
disappoint its advocates unless the people demand it, and will see to
and aid in its enforcement.

The course of elections since 1873 has indicated most clearly that
the people will not intrust the execution of restrictive or prohibitory
laws to special instrumentalities. The local authority will not enforce
a statute obnoxious to their constituents, in the very places where it
is most needed. The executive has no means of enforcing any such
statute.

In the presence of these embarrassments, I feel that this question
must be left with representatives fresh from the people, who know
their opinions and their wishes, and who in the light of this knowledge
will act according to their judgment and their conscience.

Governor Talbot was followed in 1880 by another staunch
prohibitionist, Governor John D. Long, who did not hesitate
to set forth his personal views in his State papers. He was
concerned most, however, in seeing to it that whatever law
was on the statute books, it should be properly enforced, and
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he claimed that under the license system, even, there was a
laxity of enforcement.

He strongly favored an extension of the local option law so
that the people would vote on the issue itself rather than con-
tinue to elect municipal officers year after year, solely on the
wet or dry issue.

In his first inaugural address he said

The present law with regard to the sale of intoxicating liquors,
which is prohibitory except in those municipalities that authorize
the granting of licenses, would, in my judgment, be improved and
made more democratic by an amendment transferring directly to the
people the option whether licenses shall be granted or not. The
election of municipal officers should not turn, as it now too often
does in many places, on this sole issue.

With regard to the whole subject of which the foregoing is a single
feature, I should not be candid if I did not say that my own sympa-
thies are with the great body of men and women throughout the
Commonwealth, who, having its best interests at heart, believe that
the remedy of the evil must sooner or later be found in the line of
its prohibition, and who cannot reconcile themselves to giving it
the sanction of the State.

I recognize, however, that the law must be such that “the people
will see to and aid in its enforcement;” and the matter is for you as
the representatives of the popular will. But while crime, insanity,
and pauperism, caused by intemperance, fill our public institutions,
and make heavy the burdens of taxation, though the reform must
be slow, and its best agencies those of moral influence and personal
example on the part of those who have most at stake, legislation
none the less, to the full extent to which it can command or lead
public sentiment in its support, must supplement and forward the
work. Whatever the law on this subject, it should, at least, be thor-
oughly enforced; and the same may indeed be said of other criminal
statutes. The laying of indictments on file is often necessary, but
I suggest to you the propriety of giving the judges a supervision of
their disposition. This, I cannot help thinking, would not only be a
relief to the district attorneys, but tend also to still better insure the
searching and impartial enforcement of all the criminal laws.

As Governor Long’s recommendations were not carried out
in 1880, he renewed them in his inaugural address of 1881, and
also took occasion to add statistics and argument to strengthen
his position on the general subject, as follows:

From the Inaugural Address of Governor John D. Long, 1880
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From the Inaugural Address of Governor John D. Long, 1881
I renew my recommendation of a year ago, that the question,

whether or not licenses shall be granted in any municipality for the
sale of intoxicating liquors, be hereafter determined by popular vote,
and not left, as at present, to a municipal board. Otherwise, the
popular will is not sure of expression. In many towns, also, municipal
officers are chosen on the sole issue of their position on this one ques-
tion, without reference to the great variety of other and important
interests to which the valuable services of experienced and competent
servants are thereby often lost. I hope you will make this change on
its own merits, unembarrassed by connection with any other question.

I recommend that the screen law passed last session be made com-
pulsory.

As the owner of real estate has been relieved from the obligation
to pay damages occasioned by the sale of intoxicating liquors by
licensed dealers, it would seem wise to require the latter to give bonds
for the payment thereof. Those now required by law are inadequate.

I again suggest the propriety, in the laying of indictments on file,
of giving our judges a supervision of their disposition.

Holding the same views as last year, I cannot forbear to call your
attention generally to the terrible evil of intemperance, and its dev-
astation of crime, insanity and pauperism. The public mind is
afresh awakened to its gravity, and ready to sustain any healthy
movement for its suppression. There is a growing demand, shared
by men of all shades of theoretical opinion, that whatever be the
law in this matter it should be honestly enforced, and that, just as
far and as fast as possible, the dram-shop should be rooted out, in
the interest alike of good morals and of the material welfare of capital
and labor.

The Bureau of Statistics has during the year added to its admirable
work by conducting an original inquiry into the causes of crime. It
has made a personal investigation of every case in the nine criminal
courts of Suffolk County, which were selected as a sample; and the
result constitutes the strongest indictment against the use of intoxi-
cating liquors that has been drawn. Of the 16,897 cases, more than
seventy-two per cent were for the various grades of drunkenness;
and, in addition to these, more than twelve per cent were offences
committed by persons under the influence of liquor, leaving only
some fifteen per cent of crime to represent what would be about the
total amount, but for the use of intoxicating liquors.

These statistics are important, as presenting this subject in the
economical light of its relation to the industrial interests of the Com-
monwealth and of an appeal to those who depend on them, whether
as employed or employers. They will be laid before you in due course,
and, I trust, will receive your attention. They cannot fail to im-
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press, not only the moralist, but, in view of the enormous waste they
suggest, the economist, the manufacturer, and the workingman also.
The more sobriety, the greater the dividend of capital and the wage
of labor. Can it be that good morals, wise economy, the spirit of
mutual help, the love of accumulation, and the light of domestic
happiness, will not see their common interest in a more united effort
to suppress this common evil?

Speaking of the enforcement of the law, it is too true that in many
places the officials specially charged with its enforcement are more a
shield than a sword to its violation. Though not in sympathy with
the principle of giving the sanction of the State to the sale of intoxi-
cating liquors, I am sure it is to be regretted, that, if a license law
exists, it cannot have the vigorous and faithful test of enforcement.
To this its advocates are certainly bound. That it can be enforced
is manifest in view of the enforcement of other special laws, such as
the revenue statutes of the United States, or our own statutes con-
cerning the hours of labor or the schooling of factory-children.

But for these there exists a special force, while none exists for the
enforcement of the license-law. Of the sixteen members of the State
district police, five are assigned to special work, and the other eleven
are the officers of the various district attorneys, and are constantly
employed by them in general criminal business. Give the chief of
this force, however, fifty men for the purpose of enforcing the license-
law, and he is of opinion that he can enforce it, stop all violations of
its provisions, and thus not only protect in part the community, but
protect in full those dealers in liquor who honestly comply with the
statute. I do not recommend the special creation of such a force.
The career of the old State constabulary is proof that it would not
command public confidence or escape the charge of corruption. But
I do suggest to you whether you cannot at once secure all the virtue
of the services of such a force, and avoid the danger of its corruption,
by authorizing the chief of the State district police to draft from the
police officers of cities and the constables of towns any number of
men, not exceeding a certain limit at any one period, for occasional
duty in enforcing this law, taking care to vary his selection from time
to time. It would be impossible to corrupt such a force, unless the
injustice were done every police officer and constable in the Common-
wealth of presuming that they could all be bribed at once. It would
put the responsibility of the enforcement of the law on one executive
officer; it would be sustained by the community at large and by the
law-abiding liquor-dealers, and opposed only by the defiant violators
of the statute.

The General Court of 1881 gave Governor Long a part of
his program, although refusing to grant him a special liquor
law enforcement unit. Its most important contribution was
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the enactment of a law providing for a direct license and no-
license vote in each city and town, as was twice recommended
by the Governor.

Not until 1882 did the General Court require returns of
these votes to the Secretary of State, but from that year until
the advent of national prohibition in 1920 the license and
no-license vote was annually published by the Secretary.

The total vote of the municipalities for the years from 1882
to 1919, inclusive, is given in Appendix 1. It presents an
interesting study, for it shows that in twenty-four of the
thirty-eight years a majority of the votes in the State were
wet, while in fourteen years the dry vote predominated. The
figures show how the pendulum swung back and forth, in
cycles, during this period.

But Governor Long was far from satisfied with conditions,
and in his last inaugural address, in 1882, he said:
From the Inaugural Address op Governor John D. Long, 1882

With continued observation of the crime, insanity, and pauperism
caused by intemperance, filling our public institutions, and making
heavy the burden of taxation, my sympathies are still more with that
great body of men and women throughout the Commonwealth, who,
having its best interests at heart, believe that the remedy of the evil
must sooner or later be found in the line of its substantial prohibition,
or, till then, in the sharpest restriction of it possible, and who cannot
reconcile themselves to giving it the sanction of the State. A healthier
sentiment and practice in this matter continue to grow among good
citizens, however much they differ as to remedial measures. They
agree that the dram-shop must be rooted out, alike in the interest of
good morals and the material welfare of the people; and public opin-
ion is ripe for the enforcement of laws for its suppression. That they
are not enforced is itself a vice and a shame. If the advocates of the
license system would put the vigor, which they now exert in securing
its adoption and maintenance, into the enforcement of its restrictions
and penalties, they would make a better and more consistent case.

Other special laws, such as the labor, the revenue, and the school
laws, are enforced; and while the state has no special detail for en-
forcing the license law as there is for enforcing those laws which I have
just enumerated, and while I would not re-instate the unsatisfactory
constabulary of a few years ago, I renew my suggestion, which is
stated at length in my message of last year, that the chief of the present
state district police have authority to draft from the police officers of
cities and the constables of towns any number of men, not exceeding
a certain limit at any one period, for special duty. Unless this or some
other means is provided, there is nothing left but a metropolitan police
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for the Commonwealth, which met the commendationof Gov. Andrew,
and which would make all our police the creation of the State. This
would be in accord with the original spirit of our constitution, by
which sheriffs were the appointees of the Executive of the Common-
wealth. Since the constitutional change, by which these are now
elected by the people rather than appointed by the governor, he has
no executive civil force except the state district police, numbering
sixteen men, most of whom ■— some by law are assigned to special
work.
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High License System comes into Being Voters Kill Dry
Amendment to Constitution The Return of the Saloon
Legally Recognized

Throughout the early eighties the extremists among the drys
kept up a constant agitation for a gradual tightening up of
the license regulations and for rigid enforcement, out of which
was to come the inauguration of the high license system, so
called, to be followed immediately by an attempt to bring
about constitutional prohibition in Massachusetts.

Actually, however, the chances of a return to prohibition
in the State, either statutory or constitutional, were becoming
less each year because of a changing population. Being an
industrial State, Massachusetts was attracting large throngs
of immigrants from European countries. These people were
accustomed to liquor and its use in the countries from which
they came, and as they became citizens they lined up strongly
in opposition to prohibition.

The liquor issue did not figure in the administration of
Governor Benjamin F. Butler in 1883. General Butler was
the second Democratic Governor to be elected since the Civil
War. He served for only one year, being followed by Governor
George D. Robinson, Republican, who discussed the subject
in his first inaugural address, as follows:

From the Inaugural Address of Governor George D. Robinson,
1884

The Act of 1875, to regulate the sale of intoxicating liquors, as
amended subsequently, continues in force. Under the local option
provisions, the will of the people in the different municipalities is an-
nually expressed for or against the issuing of licenses. From therecords
in the office of the Secretary of the Commonwealth of the votes in 1882
and 1883,1 present the following statement:

1882 1883

Number of towns that voted for license ... 59 71
Number of cities that voted for license ... 16 14
Number of towns that voted against license . . 266 253
Number of cities that voted against license . . 5 8

Chapter XIII

CONSTITUTIONAL PROHIBITION REJECTED
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The total number of votes “Yes” and “No” in the State was:
Yes No

1882 88,233 76,903
1883 94,094 82,505

For license fees the receipts for the Commonwealth amount to:

1882 8646,715 93
1883 837,108 30

While it is apparent that the affirmative vote exceeded the negative
in each year by nearly the same number, the change of sentiment as
thus expressed has been in the cities against license and in the towns in
favor of it. Every county shows an increase in the amount of license
fees except Dukes and Nantucket, which returned none in either year.

Unquestionably the sentiment of Massachusetts favors the suppres-
sion of intemperance; but there is an honest difference of opinion as to
the proper and practicable method of dealing by statute with this most
difficult problem. Whatever may be the success or failure of any
measure of legislation to restrain or extirpate the evils of drunkenness,
no sensible, intelligent person can shut his eyes to the misery, the ruin,
the pauperism and the crime that directly result from the excessive use
of intoxicating liquors.

Under the present statutes the town or city that declines to issue
licenses holds the liquor traffic within its borders under the most
stringent prohibition; full powers of search and seizure are held by the
officers, and an offender becomes liable to the severest penalties of fine
and imprisonment. If there be found insuperable difficulties in secur-
ing convictions in the courts, the reason is obviously not in any weak-
ness or inefficiency in the law, but may be in the lack of sufficient
evidence, in the uncertainty always attendant upon jury trials in all
criminal cases, or in the loose motions or corrupt connivance of some
member of the panel. In many of the towns and cities the vendors of
intoxicating liquors have speculated upon the chances of conviction, and
estimated the comparative pecuniary and personal cost of obtaining a
license or of pursuing the business in violation of law and under the
risk of detection. Doubtless much of the apparent inconsistency in
the vote, and the subsequent activity in the liquor trade, may be ac-
counted for in this way in many places. I misapprehend the judgment
and temper of the people of Massachusetts if they will be content with
no restriction upon the traffic in intoxicating liquors; no one openly
advocates that immunity. The law should be honestly enforced; so
much at least is demanded in the interest of good order and reputable
administration. The same public opinion that controls law, that
gauges the efficiency of any legislation, also protests against lawlessness
and the domination of the law breaker.
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In his second inaugural addre in 1885, Governor Robinson
referred but briefly to the liquor subject :

From the Inaugural Address of Governor George D. Robinson
1885

The increased vote in favor of licenses for the sale of intoxicating
liquors in cities and towns affords no justification for an argument
against a vigorous and efficient enforcement of the laws. The pro-
visions of the statutes should be maintained, and such additional
legislation be enacted as shall be reasonably demanded to overcome the
defiance of the law breaker and to punish his crime. Complaints
have reached me from various sources that the will of the people is
often thwarted by the want of strict regulations to secure a fair vote,
and a correct return in the decision of the question of license in cities
and towns, and this is a matter of so grave importance that I suggest
the expediency of extending some of the more efficient provisions of
the election laws to the methods of taking the vote on this subject.

The only legislation of note during 1885 affecting the liquor
law was a measure to close all licensed establishments on
election days. Governor Robinson referred to the new statute
in his inaugural address in 1886, in which he said:

From the Inaugural Address of Governor George D. Robinson,
1886

Under the operation of the Statute of 1885, prohibiting the sale
or delivery of intoxicating liquors on election days, the results thus
far observed in the towns and cities abundantly justify the enact-
ment. The effect upon the number of arrests for drunkenness is
plainly evident. In Boston, for instance, the daily average of such
arrests is 47, while on the day of the last State election there were
but 11 arrested for that offence, and on the last municipal election
day only 16.

A strict enforcement of the laws regulating the sale of intoxicating
liquors is demanded in every interest of the public welfare, and any
practicable legislation which shall secure such result should have your
undivided support.

Governor Robinson was followed by Governor Oliver Ames,
who gave heed to the agitation for a tightening up of the license
regulations by recommending, in his inaugural address in 1887,
that the fees for licenses be greatly increased, and that the
number of licenses to be granted in any city or town voting
for license be narrowly limited.
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The theory of the high license system was that the imposition
of as high fees as the traffic could bear would prove a means
of stopping excesses and promote order, on the assumption
that the higher the fee the greater would be the likelihood of
weeding out sellers of little financial responsibility and inferior
standing, and of placing a natural limitation on licensed places.

Governor Ames said:

From the Inaugural Address of Governor Oliver Ames, 1887

All good men and women are interested in the suppression of in-
temperance, for there is no difference of opinion as to the fact that
the sale and use of intoxicating liquors result in poverty, vice and
crime. Unfortunately, a wide difference prevails as to the best means
of dealing with this source of evil. You will all agree with me that
no effort should be spared to secure more rigid enforcement of exist-
ing laws in restraint of the traffic. It is beyond measure alarming,
that in certain cities there is a bar-room for about every hundred of
the population. I would urge the advisability of a law restricting
within narrow limits the number of licenses to be granted in any city
or town voting for license, and I would also suggest that the fees
for licenses be greatly increased.

Early in his administration, Governor Ames sent a special
message to the General Court on the liquor subject, to take
care of certain defects in the law which had been brought to
his attention after his inaugural address had been given. The
special message was as follows:

Special Message, Governor Oliver Ames, March 10, 1887
Recent events have called my attention to two serious defects in

the laws relating to the sale of intoxicating liquors, both of which,
I think, should be remedied by some action on your part.

One of these is the decision of the Supreme Court that the laws in
relation to fraudulent voting do not apply to the taking of the vote
upon the question of granting licenses for the sale of intoxicating
liquors. If this vote is to be taken at all, it ought to be honestly cast
and counted. In many of the cities and towns of the Commonwealth,
this is one of the most important of the questions that come up for
action at the annual meetings for the transaction of local affairs, and
every reason which exists for providing proper safeguards for the
taking of votes for officers applies with equal force to the taking of
this vote.

The other grew out of the recent labor troubles in Cambridge.
While they were in progress his Honor, the Mayor, of that munici-
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pality issued an order requiring the saloons to be closed. The reason
for desiring to prevent the sale of intoxicating liquor to men who were
already in a state of great excitement is too obvious to require more
than the mere statement. In compliance with the Mayor’s orders
some of the saloons were closed; the proprietors of others denied his
Honor’s authority to place any such restraint upon them, and re-
fused to close their places. It is unquestionably true that there is
no existing provision of law giving authority to municipal officers to
close the saloons in such an emergency, but it is highly desirable that
those controlling the police force should have authority to close all
saloons should a riot occur, or should there be such a public disturb-
ance as to warrant the belief that life and property are about to be
endangered.

In the following year he renewed his recommendations;

Fhom the Inaugural Address of Governor Oliver Ames, 1888
Recognizing the fact that the laws of the Commonwealth authorize

cities and towns so voting to permit the sale of intoxicating liquors
under certain restrictions, I last year urged the advisability of a law
fixing within narrow limits the number of places to be so authorized,
and suggested that the tax placed upon such places be greatly in-
creased in amount. I now' renew that recommendation, and would
further advise that the sums thus received be paid into the State
Treasury, so as to remove the temptation to permit the sale of in-
toxicating liquors for the purpose of increasing the city or town
revenue.

The fact that in some of the cities there is a saloon to nearly every
hundred of the population shows the imperative necessity for further
restrictive legislation.

It would be well, also, if only those who are legal voters in the city
or town in which their business is to be pursued ■were authorized to
sell intoxicating liquors. In certain places, and especially in those
along the coast during the summer months, there are many non-
resident liquor sellers, wr ho, having no permanent interest in their
surroundings, conduct their business without the restraints which
residence might naturally impose.

This time the General Court acceded to his request, and
the high license law of 1888 was the result. In addition to
increasing the fees, the new statute limited the number of
licenses to be issued to retailers in proportion to population,

one to 500 inhabitants in Boston, and one to 1,000 inhabi-
tants elsewhere in the State.
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From the Inaugural Address of Governor Oliver Ames, 1889
We are about to test the efficiency of a law that will materially limit

the number of licenses which will be granted to sell intoxicating
liquors to be used as a beverage. I have long been convinced that
there should be a restriction where the sale of liquor is allowed, and I
believe, also, that the penalty for violating the laws regulating such
sale should be greatly increased, and that, as a rule, the penalty should
be by imprisonment rather than by fine. It would be wise, in my
opinion, to secure the imposition of such penalty, instead of a fine,
so far as possible, without wholly abolishing the discretionary power
of the court.

During the administration of Governor Ames, in addition
to the agitation for the high license system, the extremists
had started a new prohibition drive in the General Court.
Organized support was given to a petition of the Woman’s
Christian Temperance Union for an amendment to the Con-
stitution of the State prohibiting the manufacture and sale of
intoxicating liquors as a beverage.

So strong was the drive, especially upon the Republican
members of both branches, that the amendment resolution
was adopted in the Senate of 1888 by a vote of 25 to 8, and in
the House by 161 to 70. Among the House members of that
year who voted for prohibition were such well known Repub-
licans as Samuel W. McCall, later World War Governor,
Henry Parkman of Boston, and J. Otis Wardwell of Haverhill.

The amendment again found favor in the General Court in
1889, the Senate vote being 29 to 8, and the House vote,
161 to 69. Thus the amendment was submitted to the voters
for ratification. In order, however, that no other issue might
be permitted to interfere with the vote on the amendment, a
measure was put through the General Court calling for a
special election, with but the one question on the ballot, on
Monday, April 22, 1889 and the day was declared a legal
holiday.

In the light of what followed, it would seem that the pro-
hibitionists had been overzealous in forcing the issue at the
time, for they met overwhelming defeat. The total vote,
as given by counties in Appendix 2, showed that while 85,242
persons voted for the prohibition amendment, 131,062 voted
against it.

In his third inaugural address Governor Ames said
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3he prohibitionists were angry as a result of their defeat
and blamed the Republican party for having failed to exert
itself in their behalf. Governor John Q. A. Brackett, who
succeeded Governor Ames, tried to pacify them in his inaugural
address of 1890, in which he reviewed the situation in the
following words:

From the Inaugural Address of Governor John Q. A. Brackett,
1890

In April last an amendment to the constitution, prohibiting the
manufacture and sale of intoxicating liquors as a beverage, having
been agreed to by two consecutive legislatures, was submitted to the
people for their ratification. While the rejection of the amendment
indicates that public sentiment does not now favor the method therein
proposed for remedying the manifold evils which result from the
liquor traffic, it is not to be inferred therefrom that the people fail to
realize the magnitude of those evils, or are indisposed to do all that is
practicable by legal means for their mitigation.

Under the existing local-option law the sale of intoxicating liquor is
absolutely prohibited in all the towns and cities in the State except
in those whose citizens vote to license such sale. Under this law dur-
ing the past year, of the 351 towns and cities, 288 voted against and
only 63 in favor of licenses. If the towns vote this year the same as
last, after the first of May we shall have absolute prohibition in over
four-fifths of the towns and cities of the Commonwealth. Of the 25
cities voting upon the subject last month, 13 voted in favor of li-
censing and 12 against; while in 1888, 18 voted in favor and 7 against,
showing a gain of sto the no-license column. The majority of the
popular vote in favor of license in these cities in 1889 was 8,223;
the majority in the same in 1888 being 30,348, a reduction in such
majority in 1889 of 22,125.

These figures afford encouragement to all who oppose the license
system. Even in the comparatively few towns and cities voting to
grant licenses, the restrictive features of the present law make it
largely prohibitory. Under the limitation act of 1888 only one license
can be granted in Boston for every 500, and in other cities and in
towns only one for 1,000, inhabitants.

Sales in these towns and cities are prohibited between the hours of
eleven at night and six in the morning on every week day, at all times
during the Sabbath, on all election days and on legal holidays, except
in certain cases by druggists and by licensed innholders to their
guests. They are prohibited in any building within four hundred
feet of a public school, and in any building within twenty-five feet of
any real estate the owner of which duly objects to the granting of a
license therefor. Every license to sell liquor to be drunk on the
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premises is subject to the condition that the licensee shall not keep a
public bar, and shall hold a license as an innholder or common victual-
ler; and this latter he is not entitled to hold unless actually carrying
on the business specified. The meaning of the law clearly is that,
while liquor may be sold by a licensed dealer, like other merchandise,
to be carried away, it shall not be sold to be drunk on the premises
except in hotels and restaurants. The obvious intent is to do away
with the dram-shop and the public bar, and only to allow the licensed
proprietors of hotels and restaurants, as incidental to their principal
business as such, to furnish liquor to their bona fide guests.

If, therefore, the present law, prohibitory as it is in over 82 per cent
of our towns and cities, and thus restrictive in all the others, is thor-
oughly enforced, as it should be, it will confine liquor selling in Massa-
chusetts within comparatively narrow limits. If further laws are
needed to prevent evasions of its letter and spirit, and more effectu-
ally to carry out its intent, I trust that you will enact them. To do
all that is possible to secure the complete enforcement of this, as well
as of all other laws, is the manifest duty of those entrusted with either
the legislative or the executive functions of the government. Such
enforcement furnishes the best test of the merits or defects of an
existing law, and points out the way for such improvements as prom-
ise more effectually to accomplish the objects for which it is enacted.

Governor Brackett may have satisfied the prohibitionists,
and he was absolutely right in the position he took, from the
strict legal sense, but it was his undoing.

When the General Court repealed prohibition in 1875 it so
worded the license law as to prevent a return of the tippling
shop or saloon. As the years passed, however, the provisions
relative to prohibiting public bars and confining licenses to
hotels and restaurants were ignored.

At the time Governor Brackett called attention to the situ-
ation, the saloons had been back, even though illegally, for
many years. As a result of his attitude, the Boston police
commissioners, serving directly under the Governor, proceeded
to enforce the old and almost forgotten provisions of the law.
Not a single open bar was permitted in the city. Patrons were
obliged to sit at tables before they could be served with liquor,
and the dealers found it necessary to place free lunches before
customers in order to comply with the law.

A storm of indignation resulted, and Governor Brackett
was defeated for re-election in November, 1890, by 13,348
votes. Former Mayor William E. Russell of Cambridge, who
defeated him, was the third Democrat to be elected since
before the Civil War. Governor Russell gave prompt attention
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to the law which had resulted in Governor Brackett’s downfall,
in his inaugural in 1891, as follows:

From the Inaugural Address of Governor William E. Russell,
1891

I call to your attention the well-known variety of opinion as to the
meaning of the statute provision which forbids the keeping of a public
bar, and the utter lack of agreement in its construction and enforce-
ment. It is inconsistent with sound public policy that a provision of
law which is the same for the whole Commonwealth should be open
to these objections. In my judgment, this provision, as construed
and enforced in the city of Boston, does not tend to promote temper-
ance, is not sustained by public opinion, and ought to be corrected.

The General Court proceeded to repeal the prohibition
against open bars, and the provisions restricting licenses to
hotels and restaurants, so that the saloon was restored to a
legal standing which it had held, in fact, for the greater part
of the sixteen years which had followed the repeal of prohi-
bition.

Governor Russell did not refer to the liquor subject in his
inaugural address of 1892, but the General Court, late in the
legislative session, sent him a bill designed chiefly to suppress
the saloon again. He declined to approve the measure, re-
turning it to the General Court, accompanied by the follow-
ing explanatory veto message:

Special Message, Governor William E. Russell, June 16, 1892

I return herewith with my objections a bill entitled “An Act to pro-
mote temperance by the suppression of the liquor saloon and tippling
shop” which originated in your body.

If I believed that this bill would promote the cause of temperance, I
would gladly give it my approval. But Ido not believe it will have or
is expected to have that result, but, on the contrary, that it will lead to
evasion and to the unequal and imperfect application and enforcement
of law, as was recently and fully illustrated in reference to the public
bar law.

This bill in substance merely prohibits the keeping "or sale of liquor
in any room, building or place where the sale of liquor is the exclusive
or principal business carried on. It, therefore, requires only that every
licensee should provide himself with some other business in addition to
the sale of liquors, such, for example, as the sale of food or of news-
papers, providing billiards or some other amusement as a business, or
the exhibition of pictures or delivery of lectures, etc., to which he may
claim to make the sale of liquors subordinate, and then leave it to a,
jury to determine this fact.



HOUSE —No. 1300. [Mar.236

%

■

It is perfectly clear to me that this is only encouraging a repetition
of an experience in this Commonwealth which proved to be so much
of a farce and scandal as to lead the legislature last year to repeal the
cause of it. It was found then that the provision in reference to
public bar was enforced in only one or two places, that it had not ad-
vanced the cause of temperance, that it was not sustained by public
sentiment, and that, by constant evasions and non-enforcement, it
was an injury to the cause of law and order, and so the provision was
repealed

Under this bill the seller of liquor can go through the farce of estab-
lishing a “principal business,” and again we shall have an experience
with unequal and imperfect attempts at enforcement of law. I believe
it is an unwise policy to enact legislation which, it is almost certain,
will open the way to make a farce of law by non-enforcement, when
law ought to be thoroughly enforced with the full support and appro-
bation of the community

I will gladly give my sanctionand aid to every proper measure which
will advance the cause of temperance, and to the full extent of my
power will have the laws of this Commonwealth thoroughly enforced.
Wherever in the past such enforcement has fallen within my official
duty, I have sought to make it effective. But Ido most earnestly urge
on the consideration of the legislature the mischief of making provisions
of law which, in the light of experience, it is believed will lead only to
evasions, non-enforcement and a farce

Under the wise and well established policy of this Commonwealth
each locality has full power to determine for itself the question of the
sale of liquor within its limits, and, if it desires, can absolutely prohibit
such sale. The annual discussion and decision of this question in our
local communities have preserved fully their local rights, and have also
been an educational influence of great importance in advancing the
cause of temperance. Even if a community votes for license, the local
authorities have now absolute power to determine how many licenses,
if any, shall be granted, and to what persons and what places and for
what purpose.

Everything sought to be accomplished by this bill can now be ac-
complished by the local authorities of any community. They can limit
the grant of any license, if they wish, to apothecaries, hotel keepers or
grocers, or any other class within their discretion. They cannot now
grant a license for sale of liquor to be drunk on the premises, except to
a common victualler, that is, to one who conducts also the business of
furnishing food. If this provision, now existing in law, can be and is
enforced, it covers the case sought to be reached by this bill; if it is not
enforced, and cannot be, it is not more law, but more enforcement of
law which is needed.

In view of the full powers now given to local communities to estab-
lish prohibition or to restrict the persons or places to be licensed, or
the purpose for which a license shall be used, and of the many restric-
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tions and limitations now existing, I do not believe this proposed law
is wise or necessary. If this measure is directed especially to the city
of Boston, it should be remembered that for every liquor saloon or
tippling shop which now exists there, the responsibility rests directly
upon the board of police, created by the State, and that there is now
and has been in their hands full power to prohibit the existence of any
and every such saloon or shop.

The conditions and sentiment of different communities vary greatly
upon the question of the sale of liquor. It seems to me wiser to allow
for such differences of condition, opinion and sentiment, by giving
discretion upon this question to each community and its properly
constituted authorities, than to disregard such differences by general
provisions of law.

So the law enacted by each community will have behind it the power
and public sentiment of that community, and will be, as it ought to
be and must be, thoroughly enforced. It is such a policy which has
received the repeated approval and endorsement of the people of this
Commonwealth. It is in thorough accord with our belief in local
self-government, and in my judgment it is constantly advancing the
cause of temperance. This bill does not in any way or form prohibit
the sale of liquor or limit the number of places where it may be sold;
or tend to promote prohibition. Such sale may be just as open as at
present and as easily accessible to any person desiring to purchase
liquor, nor will he be required to order food therewith or to patronize
anv other business of the seller.

This legislature has shown that it does not believe in prohibition by
its refusal to establish it or to limit further the number of licenses, or
to enact any other measures in that direction. The provision of this
bill is solely that some other principal business must be carried on at
the place of sale. This is certain to be difficult of construction and
enforcement, and may well add to the admitted evils and temptations
of the saloon. It certainly is of doubtful public policy to force the
association of other business with the sale of liquor.

It is not at all likely that this business, which is notoriously profit-
able, will by this law be limited in extent or change hands, but only
that it will disguise its conduct to meet the formal requirements of the
law. Instead of suppressing the saloon, in my judgment, it will add
to its evils, and instead of promoting temperance, it will lead to eva-
sions and conditions which will tend to injure this most worthy cause.

As this bill comes to me with fifty or sixty others in the closing hours
if your session, I am compelled to express in a hasty and imperfect

way the reasons which lead me to believe that the measure is unwise,
and that it is more conservative and wise to withhold my approval of
it than to allow it to become a law, especially as it is not to take effect
until May 1, 1893, and there is, therefore, ample opportunity for an-
other legislature to give it consideration.
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Toward the close of the nineteenth century, which had seen
the pendulum swing back and forth at intervals on the liquor
issue, the prohibition advocates in Massachusetts settled down
to a period of watchful waiting. They were satisfied with an
occasional test of strength, determined to strike again the
moment that conditions and public opinion might appear to
be favorable to their cause.

In the two decades leading up to the World War, the agita-
tion on the general subject of prohibition was carried on quietly,
and most of the attention of the drys was directed toward the
holding of gains which had been made, and in tightening up
the license law as changing conditions revealed a need of further
legislation in the interests of temperance. The Prohibition
Party, which had been formed many years before, gained
slightly in strength during this period, but at no time did it
become a real factor in the political campaigns.

The Governors, as time went on, devoted decreasing atten-
tion to the liquor subject in their inaugural addresses. Gov-
ernor Frederic T. Greenhalge, who restored the Republicans
to power in November, 1893, discussed the situation in his
inaugural of 1894, on the basis that the Republican Party had
always been the party of temperance. He said:

Prohibitionists Bide their Time for Two Decades in Massachu-
setts — Constitutional Convention of 1917-18 makes a Survey

Chapter XIV

THE WATCHFUL WAITING PERIOD

From the Inaugural Address of Governor Frederic T. Green
halgb, 1894

The subject of temperance and the legislation designed to remove
or to control the evils resulting from the manufacture and sale of in-
toxicating liquors have always and properly commanded the earnest
consideration of the people of Massachusetts. Intemperance and the
temptations which lead to it should be guarded against in every possible
way. The cause of temperance can best be advanced by practical
legislation founded upon, and supported by, public opinion. Public
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opinion is not often created by law; law is usually created by public
opinion.

I am aware that many objections are urged against the existing
system of law relating to the manufacture and sale of intoxicating
liquors. Undoubtedly, some of these objections are well founded.
It is claimed that the limitation of the number of licenses in propor-
tion to the population has worked injury rather than good to the
body politic.

I desire to point out, however, that much has been effected under
the present system, faulty as it may be. During the year 1893, twelve
cities and two hundred and sixty-two towns voted “no license.” In
view of these results, it would seem as if the friends of temperance
might, with strong hopes and encouraging prospects of success, direct
their labors to the several communities of the State so as to develop
and strengthen public opinion in the desired direction.

The most momentous questions affecting public interests are sub-
ordinated to the inordinate and reckless desire to obtain licenses, and
city and town affairs are thrown into confusion by the struggle be-
tween applicants. It is also urged that the work of distributing
licenses would be much more honestly and judiciously performed by
license boards appointed by the mayor and aldermen of cities or by
the judges of local courts. The farther removed the officials intrusted
with the distribution of licenses are from political, corrupt or pernicious
influences of any sort, the better for the accomplishment of what
must be at best a difficult and troublesome task. There is no influence
which is so liable to disturb our moral and political welfare as that of
the groggery and the saloon.

Public sentiment is naturally opposed to the glaring moral evils
which arise from the selfish and indiscriminate sale of liquor, and
political purity will be impossible so long as the influence of the sale
and use of liquor plays so largo a part in the discussion and solution
of political questions.

In his inaugural address of 1895, Governor Greenhalge again
mentioned the subject briefly, as follows:

From the Inaugural Address of Governor Frederic T. Green
halge, 1895

I believe that any reflecting mind will be satisfied that the cause
of temperance, together with other attributes of good government,
has been advancing recently all along the line, in city and town, in
methods and results, and, above all, in public opinion. Energetic
action under existing laws may produce quite as satisfactory gains as
feverish efforts to secure new legislation.

The license vote in 1894 in this Commonwealth was as follows:
55 towns voted Yes, 265 towns voted No; 3 towns were tied, viz.,
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Monterey, Mount Washington, Georgetown; 19 cities voted Yes,
11 cities voted No; 19 towns changed No to Yes, 20 towns changed
Yes to No, 284 towns unchanged; 3 cities changed No to Yes, viz.,
Pittsfield, Lynn, Salem; 2 cities changed Yes to No, viz., Haverhill
and Medford.

It will be observed that public sentiment in Monterey, Mount
Washington and Georgetown is evenly divided; but that there has
been a well-sustained advance in temperance sentiment there can be
no doubt.

Governor Greenhalge expressed satisfaction with conditions
in his inaugural address of 1896, in which he said:
From the Inaugural Address of Governor Frederic T. Green

halge, 1896

I am pleased to note at this time a continuation and advance in the
cause of temperance corresponding to that of the previous year. At
the last State election 64 towns voted for license, 257 towns voted
against license. We have here a loss of 9 towns, as against the previ-
ous year. In the case of the cities, however, a distinct gain is found,
—l7 cities voted Yes, 15 cities voted against license. In the year
1894, 19 cities voted for license, and 11 cities voted against. Upon
the whole, the forces of temperance, law and good order are making
a steady, gradual, irresistable forward movement, supported by
public sentiment and sustained by the practical and successful opera-
tion of law. Moral and didactic declarations on the statute book
may have some effect on public opinion and conduct, but public
opinion backed by practical administration forms the best and safest
foundation of law.

The conservative attitude of the times, with respect to
liquor, was perhaps best expressed in the inaugural address of
Governor Roger Wolcott, who succeeded Governor Greenhalge
in 1897. He had served as Acting Governor during most of
his predecessor’s last term, as Governor Greenhalge died quite
suddenly on March 5, 1896.

Governor Wolcott, in his address, said

From the Inaugural Address of Governor Roger Wolcott, 1897

I think that no well-informed person can doubt that the cause of
temperance gains steadily, although the gain may be slow. Legisla-
tion is restrictive, supervision is more strict than formerly, intoxica-
tion is less generally condoned as an incident of sociability or a pardon-
able weakness, and is more clearly seen to be a vice in itself and the
prolific parent of crime and wretchedness. It is not probable that our
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community will tolerate any reversal of this progress. Public opin-
ion, if disinclined to carry legislation far in advance of probable
enforcement, will yet be ready from time to time to make such further
advances as sound discretion and experience may suggest.

In the immediate present it seems to me wiser to concentrate
enlightened effort upon the more thorough enforcement of existing
legislation than to venture inadvisedly upon new experiments. Local
option, on the whole, has proved reasonably successful. When a
municipality votes in favor of license, the maximum number of li-
censes that may be issued therein is limited in a fixed ratio to the
population. Within this limit the determination of the number and
kind of licenses, the locality and other conditions, is vested in the
discretion of a board, either elected by the people or appointed by
some other authority. This discretion should not be controlled by
the wishes or probable profits of those desiring to sell liquor, but by
the interests of the public. The voting unit is the municipality, and
while, in certain sections of cities where opposition is strong, just so
many licenses and no more should be granted as will prevent illegal
selling and satisfy the demand of the locality, this exclusion or rigid
limitation of saloons, in certain wards should not have the effect of
unduly multiplying them in other wards. There is no part of a great
city which is not residential, and the interests of all should be equally
regarded.

Although he continued in office for three terms, Governor
Wolcott did not again refer to the liquor subject. He was suc-
ceeded by Governor Winthrop Murray Crane, who took office
in 1900, and who, in characteristic style, devoted just two
sentences to the subject in his inaugural address. He said;

From the Inaugural Address or Governor Winthrop Murray
Crane, 1900

Attempts are made nearly every year to repeal or modify provisions
of the laws regulating the sale of intoxicating liquors. I urge that the
restrictive features of those laws be preserved without abatement or
modification.

Governor Crane made no further reference to liquor during
his three years in office. He was succeeded in 1903 by Gov-
ernor John L. Bates, who obtained the repeal of a statute rela-
tive to imported liquors, which had been on the statute books
for many years and which had made difficult the enforcement
of either prohibition or regulatory laws. Governor Bates
explained the situation in a special message to the General
Court, as follows:
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Special Message, Governor John L. Bates, June 8, 1903
Sales of imported liquors in a no-license community in apparent

defiance of the intent of the license laws of this Commonwealth have
been called to my attention by a large number of our citizens. I
find that these sales are made under the shelter of section 33 of chap-
ter 100 of the Revised Laws, which reads as follows: —-“Importers
of liquor of foreign production which is imported under authority of
the laws of the United States may own, possess,' keep or sell such
liquor in the original casks or packages in which the laws of the
United States require such liquor to be imported, and, when sold, it
shall be as pure and unadulterated as when imported.”

The provisions of this section have long been a part of our law,
and were enacted not to favor importations, or the sale of them, but
to prevent conflict with the laws of the United States.

In 1890, however, Congress passed an act that contained the fol-
lowing provision:—“That all fermented, distilled, or other intoxi-
cating liquors or liquids, transported into any state or territory or
remaining therein for use, consumption, sale or storage therein, shall
upon arrival in such state or territory be subject to the operation
and effect of the laws of such state or territory enacted in the exer-
cise of its police powers to the same extent and in the same manner as
though such liquids or liquors had been produced in such state or
territory and shall not be exempt therefrom by reason of being intro-
duced therein in original packages or otherwise.”

Since the passage of this act there has been no occasion for any
state to exempt imported liquors from the operation of its license
laws. This fact seems not to have been given careful consideration
until the sales above referred to.

No good is accomplished by the continuance of said section 33 as
a part of our law. On the other hand it tends to bring the law into
disrepute, because it is inconsistent with the general policy of the
Commonwealth. I therefore recommend its immediate repeal. To
permit it longer to remain as a part of the law is to ignore the ex-
pressed sentiment of our people that has placed and keeps upon the
statute books our local option laws, is to favor foreign producers as
against home producers, and is to protect those who seek to evade the
intent of our laws to the prejudice of those who have sought to comply
therewith.

I transmit herewith the opinion of the attorney-general relating
to this matter.

Governor Bates served two years, being defeated for a third
term by William L. Douglas, Democrat, in November, 1904.
Governor Douglas served but one year, and made no mention
of liquor during his administration. The Republicans were



1933.] HOUSE —No. 1300. 243

I

c

then returned to power, and Governor Curtis Guild, Jr., became
the State’s Chief Executive for three successive years.

Generally regarded as a wet, Governor Guild made his only
references to the liquor subject in 1906, in two veto messages
which follow, and which are self-explanatory:

Special Message, Governor Curtis Guild, Jr., May 2, 1906
A bill entitled “An Act to extend the time in which intoxicating

liquors may be sold in certain cities” was yesterday recalled by the
honorable senate and being now in possession of the clerk of that
body is, I find on consultation with the attorney general, business,
not yet finally disposed of.

I had hoped that it might be possible to amend the bill so as to
relieve it of certain objections which in its present form make it un-
satisfactory to me. I have conferred with responsible representa-
tives of the great Boston business associations, and they agree that
the objections to this bill, applying as it does not to Boston only,
but to smaller residential and industrial communities, are such as to
justify reconsideration.

That no parliamentary objection may stand in the way of relief
for the city of Boston, I therefore, by special message, beg to urge
upon you the passage of such legislation.

The city of Boston should be treated as a metropolis. For years
it has been claimed that conditions of life, and of orderly life, in
Boston differ from those that prevail in smaller municipalities of
the Commonwealth, and that the drastic restrictions with respect to
hotel accommodations in Boston are driving business away from our
chief city to other municipal centres in other States. Every business
organization of prominence in Boston has asked for relief from these
local conditions.

I trust that your honorable bodies will not let any consideration
prevent the passage of some measure embodying the legislation
that really is demanded, properly safe-guarded, so that the privilege
desired shall be granted only to those not likely to abuse it.

Special Message, Governor Curtis Guild, Jr., June 4,1906

I return herewith a bill entitled “An Act to extend the time in
which intoxicating liquors may be sold in certain cities.” My prin-
cipal objections to this bill may be found embodied in the special
message which I sent to your honorable bodies May second.

Moreover, the principal demand for the passage of such legislation
has now, in my judgment, been adequately met by the enactment
of chapter 395 of the acts of the current year entitled “An Act to
extend the time in which intoxicating liquors may be sold by inn-
holders in the city of Boston,” the same having been approved by
me May 17th.
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The drys won a notable victory during the administration of
Governor Eben S. Draper, who followed Governor Guild, and
served for two years, 1909 and 1910. In the latter year the
General Court enacted the “Bar and Bottle Bill,” after a hectic
battle during which the wets fought the legislation to the last
ditch. The measure divorced the bottled liquor trade from
the retail trade over the bar, and was designed to decrease
drunkenness. Several unsuccessful attempts were later made
by the wets to have it repealed.

Governor Draper was defeated by Eugene N. Foss, Demo-
crat, in November, 1910, but the liquor issue did not figure in
the campaign. Governor Foss, who later became an outspoken
prohibitionist, did not mention the subject during his three
years in office. He was followed in 1914 and 1915 by Governor
David I. Walsh, also a Democrat, who was an avowed wet,
but who did not mention liquor until, in 1915, he vetoed a bill
relative to the transportation and delivery of intoxicating
liquors. In the veto message he said:

fecial Message, Governor David I. Walsh, May 12, 1915

I return herewith without my approval, “An act to regulate the
transportation and delivery of intoxicating liquors,” (see House
No. 569). The penalty attached to this measure is as follows: “Who-
ever violates the provisions of this act shall be punished by a fine of
not less than fifty nor more than two hundred dollars for each offence,
and upon conviction his license shall become null and void.”

I am informed by the proponents of the bill that their sole purpose
is to prevent dealers licensed in one city or town from extending their
trade into no-license territory by delivering liquors in communities
which have refused to grant licenses to sell intoxicants. Such being
the case, the language of the bill is unfortunate, since it is certainly
susceptible of being construed as penalizing the mere act of trans-
portation in no-license territory, regardless of the delivery or final
destination of the liquors transported.

The liability, also, that a statute worded as this is might occasion
the forfeiture of licenses merely on account of the transportation of
intoxicating liquors through no-license territory for delivery in a
community where licenses are granted is a defect too serious, in
my opinion, to be disregarded.

To set out the case in another way; No one interested in this
legislation desires to prevent the transportation of intoxicating
liquors through no-license towns from one license community to an-
other license community, or indeed, as may occur, from one section
to another section of a license community through streets in a no-
license town or city.
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The Attorney-General, in giving his opinion as to whether or not
this law would be construed to prevent such transportation through
no-license communities, while stating in substance that such a con-
struction is hardly probable, does assert that the question is one on
which minds of different men might fairly reach different conclusions,
and that he could not predict with confidence that his view of it would
be taken by the Supreme Court.

It seems entirely clear that a penal statute involving a heavy
forfeiture in case of its violation should be so worded as to define
with precision the offence at which it is aimed, so that no one would
be in danger of punishment for a technical violation of the letter of
the law while entirely obedient to its spirit and intent.

When the ambiguity of the language of the bill became apparent
efforts were made to change it. These efforts have failed.

I am, therefore, confronted with the duty of approving or disap-
proving an act which, because of the uncertainty of its language,
may be construed by our courts in a manner and to an extent different
from what its proponents and framers intended, and affecting most
seriously those who had no reason to believe that they came within
its scope.

I feel compelled, therefore, in spite of my sympathy with the desire
of no-license communities to control the distribution of intoxicating
liquors within their own limits, to withhold my approval, as I should
do in the case of any legislation containing any penal provision that
placed in jeopardy the liberty or property rights of our citizens with-
out specifying in clear and unmistakable terms the precise nature
of the offence.

Governor Walsh was defeated in November, 1915, when the
Republicans returned to power and elected Samuel W. McCall
as Governor. Governor McCall served for three years and
was the World War Governor of Massachusetts. He made no
mention of the liquor subject in 1916 and 1917, but he sub-
mitted to the General Court in 1918, without comment, the
resolution of Congress for a proposed amendment to the Con-
stitution of the United States prohibiting the manufacture,

ale or transportation of intoxicating liquors within its border
On recommendation of Governor McCall a Constitutional

Convention was elected and served during 1917 and 1918.
Because of the distinct trend toward prohibition by a majority
of the States, as shown in a subsequent chapter, atten-
tion was given to the subject by the convention, although no
action became necessary because of the developments with
respect to national prohibition and its ratification by Massa-
chusetts in 1918.
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A bulletin on “The Regulation of the Liquor Traffic” was
prepared for the convention by a commission which had been
created to compile information and data for its use. This
commission, consisting of William B. Munro, Lawrence B.
Evans and Roger Sherman Hoar, discussed prohibition in its
bulletin, in part, as follows:

The rapid gains for prohibition in the most recent years could
probably not have been made except by the aid of thoroughly or-
ganized and powerful forces behind the movement which formerly
were in large part lacking. The method has been pursued in many
cases of first securing local prohibition by counties, and when a suf-
ficient number of these has been made dry to attempt state-wide
prohibition through popular vote. While the means employed to
arouse enthusiasm for prohibition in the opinion of some has not al-
ways been conducive to a free expression of the popular will, one must
read in its widespread acceptance, especially in the last decade and a
half, a strong protest against the saloon and the evils associated with
it. How far this protest is synonymous with a desire for personal
abstinence is not yet clear.

The failure of prohibition to achieve notable success in the earlier
periods accounts in most instances for its repeal where this took place,
as for instance in Massachusetts. The difficulties everywhere attend-
ing enforcement of the law, which in some instances seem insuperable,
have had theirroot partly in local politics, partly in a lax public opinion,
and partly in the ease with which intoxicants have been obtainablefrom
outside the prohibition area. More than this, prohibition for its com-
plete success is said by its advocates to require a prohibition state of
mind in the general population, which confessedly has been absent in
numerous instances. Of recent years it has been sought to remedy this
condition by direct legislation.

Freedom to import intoxicants for private use has gradually been
restricted and finally abolished by so-called “bone-dry amendments”
that have been adopted in several States, and which go so far in some
cases as to forbid the purchase of any alcoholic liquors even for sacra-
mental and medical purposes. This new legislation has been facilitated
by a Federal act which became operative July 1, 1917, under which no
one may cause intoxicants to be transported into any State or Territory
if such transportation would violate the law of the State or Territory
concerned. By means of this Federal Act it thus becomes possible for
any State to exclude the importation of all alcoholic liquor from the
ordinary channels of transportation, and thus to secure the thorough
enforcement of prohibition within its borders in case public opinion
demands it.

These newest adjuncts to the legal machinery in the warfare against
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alcohol have not yet undergone any real test, but should eventually
prove the final measure of the practicability of actual prohibition.
Until the present time no prohibition State can be said to have been
wholly cut off from the supply of liquor, although under honest at-
tempts at enforcement the quantity accessible may have been greatly
diminished. In view of such circumstances, there is no convincing way
of gauging the extent to which a community has become free from
alcohol and how this is socially reflected. The suppression of the sale
of intoxicants, with the abolition of the saloon and all that it stands
for, is not the sole aim of prohibition in its real sense, for self-evidently
alcoholism may flourish with little check so long as its source has not
been stopped. It is beyond dispute that where liquor is easily obtain-
able through private importation and where illicit selling flourishes,
the possible advantages from a prohibition policy are not appreciable.

The general arguments upon which the plea for prohibition is made
are: (1) that alcohol in all forms and even in small doses is injurious to
the human body; (2) that alcohol is the direct cause of a vast amount
of pauperism, insanity, crime, disease, and social disorders of various
kinds; (3) that the use of intoxicants represents an enormous waste in
money and materials; and (4) that the liquor traffic is a main source of
political corruption.

The opponents of prohibition both in and outside of the trade, while
affirming the evils of alcoholism, contend that the moderate use of
intoxicants is not injurious to the adult body, and that the remedy
against abuse does not lie in complete prohibition but in the suppression
of the more injurious alcoholic beverages and a wiser legislation con-
cerning the production and sale of the others. They also aver that so
far prohibition has not resulted in actual “bone-dryness” in any State;
that the ease and cheapness with which alcohol of the most noxious
kind can be produced will make its exclusion impossible so long as the
appetite for it remains; that the temptation to make money easily
through illicit distillation will prove stronger than the fear of the law;
that prohibition cannot thus remove the curse of alcoholism; and that
prohibition unenforced inevitably breeds corruption and is a menace to
government.

Both sides appeal to science in proof of their contentions and adduce
other evidence in support from a great variety of sources. Meanwhile,
the prohibition question has become firmly entrenched in politics; and
where prohibition has been incorporated into the constitution or
statutes of a State, the matter of enforcing the laws frequently plays
an important part in local politics. Out of the generations of experience
with prohibition the truth has emerged that sumptuary legislation
cannot be vindicated unless it is backed by a strong public opinion
unless a prohibition state of mindrallies to its support. The new theory
that such a state of mind can be dispensed with provided a sufficient
legal power can be invoked is yet to be tested.
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To date, the effect of prohibition upon the consumption of liquor hasbeen accepted as the most conclusive proof of the general efficacy ofoutlawing intoxicants. The latest official returns of the United StatesInternal Revenue Office do not point to a decrease in the consumptionof distilled spirits in spite of a large accession of dry territory in recent
years, and what decline, if any, will follow from the further spread ofprohibition and the enforcement of the newest legal devices, cannot
safely be predicted in advance.
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Pendulum Swings Back and Forth during Ten I ears of Vol-
steadism The Various Referenda, Enforcement Problems
and New Repeal Move

Massachusetts was the sixteenth State to ratify the Eight-
eenth Amendment. The resolution of Congress proposing
the amendment was sent to the General Court by Governor
Samuel W. McCall, without comment, early in 1918. The dry
wave was at its height at the time, and there were many mem-
bers who were conscientiously opposed to it, some of whom
were heavy drinkers, who dared not vote against it for political
reasons.

The question of ratifying the amendment came up in the
House of Representatives on March 26, 1918. An effort was

made to have it referred to the voters, but the resolution em-
bodying this proposal was rejected by a roll call of 96 to 122.
The House then proceeded, by vote of 145 to 91, to formally
ratify the amendment. The Senate also refused to refer the
question to the voters by a vote of 14 to 25, and ratified the

amendment by a 27 to 12 record vote.
Had the question of ratification gone to the voters in 1918,

it is probable that Massachusetts would have voted against
prohibition, as the total license and no-license vote for that

year showed the State to be wet, 165,066 to 159,520. In
1919 the license and no-license vote, respectively, was 214,520
and 144,123 the largest wet majority ever cast in the State.

The heavy wet vote of 1919 can be accounted for to a con-

siderable extent as coming from returned soldiers, who, when

they realized what had happened on the prohibition question,
felt that “something had been put over on them in their
absence. 5 J

Governor McCall was succeeded in 1919 by Calvin Coohdge,

later destined to become President of the United States. Gov-

ernor Coolidge was never looked upon as a dry, and it was not
surprising, therefore, that he ignored the liquor subject in his

Chapter XV

MASSACHUSETTS RATIFIES PROHIBITION
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inaugural address in that year. During that first year of
his administration Governor Coolidge met and conquered the
Boston police strike, which gained him nation-wide attention.
He became known as the great exponent of “law and order,”
and was talked of for the Republican nomination for President.

Elected to a second term, Governor Coolidge again made
no direct reference to liquor or to prohibition in his inaugural
address in 1920. He did, however, discuss the subject of
obedience to law, which might easily be construed as an appeal
for direct obedience to the Eighteenth Amendment and the
Volstead Act. In his address he said:

From the Inaugural Address of Governor Calvin Coolidge,

1920

There are strident voices urging resistance to law in the name of
freedom. They are not seeking freedom even for themselves
they have it; they are seeking to enslave others. Their works are
evil. They know it. They must be resisted. The evil they repre-
sent must be overcome by the good others represent. These ideas
which are wrong, for the most part imported, must be supplanted by
ideas which are right. This can be done. The meaning of America
is a power which cannot be overcome. Massachusetts must lead in
teaching it. Prosecution of the criminal and education of the ignorant
are the remedies.

It is fundamental that freedom is not to be secured by disobedi-
ence to law. Even the freedom of the slave depended on the suprem-
acy of the Constitution. There is no mystery about this. “They
who sin are the servants of sin.” They who break the laws are the
slaves of their own crime. It is not for the advantage of others that
the citizen is adjured to obey the laws, but for his own advantage.
What he claims a right to do to others, that must he admit others
have a right to do to him. His obedience is his own protection. He
is not submitting himself to the dictates of others, but responding to
the requirements of his own nature. Laws are not manufactured,
they are not imposed; they are rules of action existing from ever-
lasting to everlasting. He who resists them resists himself; he commits
suicide. The nature of man requires sovereignty. Government
must govern. To obey is life. To disobey is death. Organized govern-
ment is the expression of the life of the Commonwealth. Into your
hands is entrusted the grave responsibility of its protection and
perpetuation.

The voters of Massachusetts at the election in 1918 ratified
an amendment to the State Constitution providing for the
initiative and referendum, which was a product of the Con-



1933.] HOUSE —No. 1300. 251

I

£

stitutional Convention of 1917 and 1918. Acting under this
amendment, the State Branch of the American Federation of
Labor filed an initiative petition in the General Court of 1920,
seeking legislation to define as “non-intoxicating beverages”
certain products “containing not less than one-half of one
per cent and not more than 2,75 per cent of alcohol by weight
at 60 degrees Fahrenheit.”

A bill, popularly called the “2.75 per cent beer bill,” al-
though it made provision for cider and light wines as well as
beer, was passed through both branches, as prayed for in
the petition. The House was recorded 121 to 67, and the Sen-
ate 26 to 6, for the bill.

At the time this measure reached Governor Coolidge, early
in May, 1920, a decision was being awaited from the United
State Supreme Court on the constitutionality of the Volstead
Act, which limited all beverages to one-half of one per cent of
alcohol. Governor Coolidge promptly vetoed the “2.75 per
cent beer bill,” and his veto message was widely quoted at the
time.

In this veto message Governor Coolidge said

Special Message, Governor Calvin Coolidge, May 6, 1920

In accordance with the authority conferred by the Constitution
of the Commonwealth a bill “To regulate the manufacture and sale
of beer, cider and light wines,” which is House No. 38, is herewith
returned without approval.

There is little satisfaction in attempting to deceive ourselves.
There is grave danger in attempting to deceive the people. If this
act were placed on the statute books of this Commonwealth today
it would provide no beer for the people. No one would dare act upon
it, or if any one did he would certainly be charged with crime. Similar
laws in other States are to date ineffective. I am opposed to the
practice of a legislative deception. It is better to proceed with can-
dor. Wait until the Supreme Court of the United States talks.

The proper authorities have declared the Eighteenth Amendment
to the United States Constitution adopted. Under it Congress has
passed legislation. Should the claim that the amendment is void be
sustained, our present high license law remains in effect, and this act
then will be a dead letter. No one would defend it. Should the act
of Congress be declared void, then let Congress pass a new law. No
one can say this act does not now or will not in the future conflict
with United States law. It does not even pretend to be an act to
enforce the Eighteenth Amendment. By the solemn adoption of
an amendment to the fundamental law of the land jurisdiction over
this subject has been placed in Congress. It ought to be left there
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until it is declared with equal solemnity by the Supreme Court that
such amendment is void.

When I took office I gave an oath to support the Constitution
of the United States. That Constitution and the laws of Congress
are declared to be the supreme law of the land. It may be that the
Eighteenth Amendment and the act under it are one or both void.
So far as any court has decided I understand the amendment has
been sustained. They have been before the Supreme Court for some
time, where up to now they both stand as law. That which the court
hesitates to decide I shall not hasten to declare. It wouldbe extremely
improper to undertake to influence that decision by the action of the
law-making power of Massachusetts. Do not anticipate it, await it. &

My oath was not to take a chance on the Constitution. It was to
support it. When the proponents of this measure do not intend to
jeopardize their safety by acting under it, why should I jeopardize
my oath by approving it?

We have had too much legislating by clamor, by tumult, by pres-
sure. Representative government ceases when outside influence of
any kind is substituted for the judgment of the representative. This
does not mean that the opinion of constituents is to be ignored. It is
to be weighed most carefully, for the representative must represent,
but his oath provides that it must be “faithfully and impartially
according to the best of his abilities and understanding, agreeably to
the rules and regulations of the Constitution and laws.” Opinions
and instructions do not outmatch the Constitution. Against it they
are void. It is an insult to any Massachusetts constituency to sug-
gest that they were so intended. Instructions are not given unless
given constitutionally. Instructions are not carried out unless car-
ried out constitutionally. There can be no constitutional instruction
to do an unconstitutional act.

The authority of the law is questioned in these days all too much.
The binding obligation of obedience against personal desire is denied
in many quarters. If these doctrines prevail all organized govern-
ment, all liberty, all security are at an end. Force alone will prevail.
Can those entrusted with the gravest authority set any example
save that of the sternest obedience to law? Can Massachusetts
afford to take any position which may turn out to be, which can
anywhere be interpreted to be, an act of nullification? If rights are
infringed the way to the court is open. The cases are pending which
will undoubtedly decide the question here raised. Let the Supreme
Court of the United States talk. The Massachusetts method of
determining the authority of the law ought always to be by litigation

nd never by nullification, which is legislative direct action

The veto was sustained by the Senate, less than a neces
ary two-thirds vote being obtained to pass the bill, notwith
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standing the objections of Governor Coolidge. The petitioners,
however, carried the measure to the voters at the election in
1920, and it was placed on the statute books by a vote of
442,215 to 432,951, a majority of 9,264. The detail of the
vote, by counties, will be found in Appendix 3. This law,
although inoperative by reason of its conflict with the Volstead
Act, remains on the statute books of the State.

Governor Coolidge was followed in 1921 by Governor
Channing H. Cox, who also had never earned a reputation as
a dry. Biennial elections had become effective in Massachu-
setts in the meantime, and Governor Cox was the first two-
year Governor. He made no mention of liquor or prohibition
in his inaugural address in 1921, but in the second year of his
administration, in his “annual address” of 1922, he requested
legislation to bring the prohibition enforcement laws of the
State into conformity to the Federal laws.

In his address Governor Cox said

From the Annual Address of Governor Channing 11. Cox, 1922

Officials especially charged with the duty of law enforcement report
the difficulty of preventing traffic in intoxicating liquors, since there is
a variance between the Federal and State laws.

The adoption of the Eighteenth Amendment to the United States
Constitution has prohibited the manufacture, sale, or transportation
of intoxicating liquors within or into the United States and all terri-
tory subject to the jurisdiction thereof for beverage purposes. Fed-
eral legislation has been enacted to carry out the provisions of that
amendment, and considerations of impelling force require that the
laws of Massachusetts be made to conform to the laws of the United
States in this respect.

As a result of this recommendation, the General Court of
1922 enacted, and the Governor signed, an elaborate State
enforcement act modeled largely after the Volstead law.
Operation of the State code was blocked, however, when the
wets, under the leadership of the Constitutional Liberty League,
filed a referendum petition to carry the measure to the voters.
In November, 1922, the code was rejected by the voters,
323,964 to 427,840, a majority of 103,876 against the meas-
ure. The detail of this vote, by counties, will be found in
Appendix 4.

Governor Cox, having been re-elected for a second term, in
the light of the referendum vote, made no mention of the subject
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in his inaugural of 1923. The General Court in that year
enacted a bill providing for a referendum on the repeal of the
Eighteenth Amendment and on the light wine and beer issue,
which Governor Cox vetoed. In his veto message he said:

Special Message, Governor Channing 11. Cox, May 9, 1923
I am returning herewith without my approval House Bill No. 1501,

entitled “An act to ascertain the Will of the People of Massachusetts
with Reference to the Repeal of the Eighteenth Amendment to the
Constitution of the United States and to the Amendment of the Fed-
eral Statutory Provisions for the Enforcement thereof.”

The measure would submit to the voters of the Commonwealth at
the next election the following questions:

“Shall the senators from this commonwealth and the representa-
tive in congress from this district be requested to support a constitu-
tional amendment to repeal the eighteenth amendment to the consti-
tution of the United States, known as the prohibition amendment?

“Shall the senators from this commonwealth and the representa-
tive in congress from this district be requested to support amend-
ments of the federal statute, known as the ‘Volstead act,’ so changing
its provisions, conformably to the eighteenth amendment to the con-
stitution of the United States, as to permit the manufacture, trans-
portation and sale, for beverage purposes, of beer, wine and other
beverages containing a greater percentage of alcohol than is at present
permitted by said provisions?”

These questions have no bearing upon possible legislative action in
Massachusetts, but seek merely an expression of opinion with
reference to the Federal Constitution and a Federal statute. Massa-
chusetts cannot alone effect a change in either. No substantial con-
clusion could be accomplished as a result of action contemplated
under the bill. The final result would be a futile expression of opinion.

The eighteenth amendment to the constitution of the United States,
and commonly referred to as the “prohibition” amendment has been
declared fully and finally adopted and is an integral part of that
constitution, as much a part of it as any other provision which it
contains. Those who feel that the constitution should be amended
in any particular have a legal and proper method of procedure, and
no legislation on the part of Massachusetts is needed to enlarge upon
that method.

While the proposed questions are clear, and free from ambiguity,
the bill, nevertheless, assumes that the federal statute, commonly
known as the “Volstead Act,” may be legally amended so as to permit
the sale of beer, wine, and other beverages containing a greater per-
centage of alcohol than is at present permitted. There is grave doubt
whether such action could be taken without violation of the constitu-
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tional prohibition of the eighteenth amendment. No Representative
of Congress from Massachusetts should be asked to do something
which may be in violation of the constitution which he has sworn to
uphold. The answers to the questions asked in the bill might add
further uncertainty and do nothing to clarify.

The people of the congressional districts of Massachusetts have the
opportunity of questioning their own representatives. They have the
right to know where candidates seeking their support stand upon
important issues. Prohibition is an important issue and any candi-
date for legislative office ought to take his position squarely on that
issue. Invariably he does so and the election of a Congressman fur-
nishes a far more direct expression of the people of a district than the
perfunctory reply to two questions which must be answered “Yes”
or “No.”

Whether a person approves the eighteenth amendment or not,
whether he thinks the Volstead Act wise or absurd, he ought to stand
squarely for the enforcement of the supreme law of the land. Our
laws must be upheld by courts, officers, and the combined sentiment
of good citizens. Without any consideration of the merits of prohibi-
tion, it may be safely affirmed that it is the duty of a responsible
official not alone to uphold the law but to show respect for it.

Executive and legislative approval to the mere asking of the ques-
tions whether they should be continued would indicate doubt as to
the wisdom of the eighteenth amendment and of the enforcement
act. Such action, however well intentioned, would, I fear, give en-
couragement to violators of the law and bring discouragement to
those charged with the responsibility of law enforcement. This I
cannot do, and therefore withhold my approval of the bill presented
to me.

The veto was sustained, but there was considerable feeling
among some of the legislators who asserted they had been led
to believe the Governor was behind the referendum bill when
it was filed.

The General Court of 1923, on the urge of the dry organiza-
tions which were smarting under their defeat, passed a new
enforcement act, far less elaborate than the measure which
had been rejected by the voters in 1922. This measure, later
to be known as the “Baby Volstead Act,” was brief. It pro-
vided that:

No person shall manufacture, transport by aircraft, watercraft or
vehicle, import or export spirituous or intoxicating liquor as defined
by Section 3, [Chapter 138, General Laws], or certain non-intoxicating
beverages as defined by Section 1, [2.75 per cent beer law], unless in
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each instance he shall have obtained the permit or other authority re-
quired therefor by the laws of the United States and the regulations
made thereunder.

The words between brackets are not in the statute, but are
here included for reference purposes.

The Constitutional Liberty League again blocked the meas-
ure by filing a referendum petition to carry it to the voters at
the election in 1924. Having defeated the previous enforce-
ment measure by such a large margin, the wets became over-
confident and devoted their attention to another referendum
—on the proposed child labor amendment to the Federal
Constitution —to their later sorrow. The drys were vic-
torious, and the Baby Volstead Act was placed on the statute
books by a vote of 454,656 to 446,473, a majority of 8,183.
The detail of this vote, by counties, will be found in Appen-
dix 5.

Governor Cox was followed in 1925 by Governor Alvan T.
Fuller, an avowed prohibitionist. In his inaugural address,
Governor Fuller referred to the Baby Volstead Act, and asked
that it be rigidly enforced. He said:
From the Inaugural Address of Governor Alvan T. Fuller,

1925

The enactment or adoption of a law places the burden of the en-
forcement of that law, together with all other laws, squarely upon the
enforcing authority. At the last election the people of Massachu-
setts adopted Chapter 370 of the Acts of the year 1923,being “An Act
Relative to Intoxicating Liquors and Certain Non-Intoxicating Bev-
erages.” I ask that this law be strictly and impartially enforced.
Violation of the prohibition amendment constitutes one of the gravest
problems of the present day. As Chief Executive, it is my purpose
to have the laws of Massachusetts enforced regardless of every con-
sideration save that of justice.

Governor Fuller discussed the subject at greater length in
his annual address of 1926, and also made reference to some
of the conditions which had followed in the wake of prohibition,
especially the roadhouse and night club problem.

In this address the Governor said;

overnor Alvan T. Fuller, 1926From the Annual Address of (

protect its citizens from persons of
ist important matters, therefore,
ionsideration is that of determining

A first duty of government is to
criminal intent. Among the m
which I desire to present for your
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what we can do to restore the old time respect for law, and to secure
its enforcement The yeggmen and the foot-pads that bothered us a
lew years ago are no more. Modem inventions and modern social
conditions have changed the entire problem of crime. Huge profits
tempt to rum-running. The automobile aids the criminal to commit
crime and to escape quickly from the scene. It is difficult for the
policeman without a fast automobile or automatic to cope with the
bandit who has both.

The law of stage coach days occupies too large a place upon our
statute books. It should be replaced by modern legislation which
will be capable of handling twentieth century conditions. Misdi-
rected sympathy and the highly developed expertuess of penologists,
reformers and parole advocates who have lost sight of the rights and
protection of the public and concentrated on the rights and reformation
of the criminal, have aided to increase crime. . . .

Closely associated with a genuine desire for more respect for law
are the problems of the roadhouse which have become prominent
because of the advent of motor transportation and the activity of the
bootlegger. This means of public entertainment is one that requires
more supervision. I recommend that the Commissioner of Public
Safety, his deputies and officers be authorized to enter upon the
premises licensed by local authority.

No one can seriously pretend that night clubs fill any essential de-
mand of community life. I therefore recommend that night clubs,
so-called, be licensed by local authority, whether or not they have
received a charter for corporate purposes from the Commonwealth.
I further recommend that such licenses be not granted except upon the
approval of the Mayor, City Council and the chief police official of
cities, and the corresponding authorities in towns.

As a result of these recommendations, the General Court in
1926 enacted a roadhouse law (chapter 299) and a night club
law (chapter 347). While neither of these pieces of legislation
went as far as those who were interested in them had hoped for,
they were looked upon as steps in the right direction which
would serve to check the evils of this type, to some extent at
least, which had grown up under prohibition.

Re-elected for a second term in 1926, Governor Fuller, in
his inaugural in 1927, again referred to the continued disrespect
for law. He said:

From the Inaugural Annar p Governor Alvan T. Fuller
1927

Lawlessness or disrespect for law is the greatest problem confront-
ing our country today. Every citizen should take home to himself
the truth of Lincoln’s words, “Let reverence for the laws be breathed
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by every American mother to the lisping babe that prattles in her lap;
let it be taught in schools, seminarie id in colleges; let it be writ-
ten in primers, spelling-books, and i almanacs; let it be preached
Rom the pulpit, proclaimed in legisls
>f justice. And, in short, let it be(

ive halls, and enforced in courts
the political religion of the

ation; and let the old and th the rich and the poor, the grave
and the gay of all sexes and tongu and colors and conditions, sacri-
fice unceasingly upon its altars,

I urge the strict enforcement .1 our laws every one of them
without any friendly gestures ofircement without apology and

camaraderie for those who are pposed to their enforcement. We
support to law enforcement officialsneed all along the line to give that

that comes from law observance the part of people who know what
they ought to do but now fail to d' ) it. We need to observe not only

he letter of the law but its spirit

In his annual address to the General Court in 1928, his last
year in office, Governor Folk was even more outspoken in
his discussion of the law observance question. His address
was a cleai' index to the situation under prohibition. In it he
said:

lovernor Aryan T. Fuller, 1928Prom the Annual Address or (

Massachusetts the duty of observ-I would urge upon the people of
ance and enforcement of all law

The present situation, in whi
including the prohibition law
many of our citizens propose to

must stop. If people of standingselect the laws they will observ
may make their selection, why mayand influence in the community

not those who are less fortunate make theirs? Abraham Lincoln once
said that this country could not continue half slave and half free. We

community in which we are willingcertainly cannot expect to have a
to bring up our children if any larg number of our citizens are to obey
inly the laws of which they pei

The obligation of officials to
obligation of our citizens to
without the co-operation of t

Ily approve and violate the others.
rce our laws is no greater than the

hem. Efficient enforcement
tizens, as a whole, is impossible.

We need a renaissance of re ’or the law. We must know and
opreciate our obligatio:
nnonstrate our loyalty

and in our daily conduct
.ould be enforced, and all

>od citiz

acted, and Governor FullerThe General C< 92: 'S

approved, a law known as the State Padlock Law. Under
is statute padlock proceedings could be instituted against
building in which three convictions for violating the liquor
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laws had been obtained within a period of three years. (Chap-
er 125, G, L., 1928.)'

Early in the election campaign for President of the United
States in 1928, with prohibition figuring as an important issue
it became evident that the pendulum in Massachusetts was
swinging so far away from prohibition that there was a grave
danger that the Republicans would lose the State. There
was a distinct sentiment favoring the Democratic candidate,
Governor Alfred E. Smith of New York, avowed wet, over
the Republican nominee, Herbert Hoover of California, who
had referred to prohibition as a “noble experiment,” and who
frankly opposed repeal of the Eighteenth Amendment. This
sentiment existed not only among the Democrats, but among
wet Republicans and independents

A plan was conceived, of Republican origin, to bring about
a referendum on the question of repealing prohibition under
the so-called Public Opinion Act, in the hope that wets within
the party ranks would satisfy their consciences by voting on
the direct issue, thus being free to support the party’s nominee.
There is no way of ever knowing whether the plan was a success
or a failure. The Democrats carried the State for President

but it has been argued that their margin of victory would
have been far greater had it not been for the referendum.

The necessary signatures were obtained to place the repeal
question on the ballot in 36 of the 40 State senatorial districts.
The vote was a distinct surprise, to wets as well as drys, for
the repeal vote carried 34 of the 36 districts, and the total
vote showed a majority of 284,697 for repeal

The total vote of the 36 districts was 707,352 for repeal to
422,655 against repeal, with 310,244 blanks being cast. The
vote, by districts, will be found in Appendix 6,

The figures show that of the total number who voted in th<
36 districts at the election, 78.4 per cent participated in the ref-
erendum. This figure compares with 85 per cent in the 2.75
per cent beer bill referendum in 1920, 82.5 per cent in the
State enforcement code referendum in 1922, and 74 per cent
in the Baby Volstead Act referendum in 1924

Governor Frank G. Allen, Republican, was elected to sue
ceed Governor Fuller in 1928. In his inaugural message he
indicated that he was a staunch advocate of rigid law enforce-
ment. whether the prohibition statutes or any other laws
In it he said
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From the Inaugural Address of GovernorFrank G. Allen. 1929

One of the gravest dangers with which we are faced today is indif-
ference in the observance of our laws. Open violation and evasion of
the spirit of the law threaten our free and most treasured institutions.
If our established laws become ineffectual our government will fail.
Let the people of our Commonwealth strive the more earnestly to
preserve such personal virtues as honesty, morality, and due regard
for law. While our government is founded upon these, its founda-
tions are secure. Traditionally Massachusetts has invariably stood
for law and order, and it is incumbent on our citizens ever to guard
zealously that reputation which our Commonwealth enjoys.

The Commonwealth must insist upon the rigid and impartial en-

forcement of the laws of State and Nation. Under no other procedure
can our government be properly safeguarded, our homes adequately
protected. It is highly essential that all of our law-enforcement
agencies, municipal, State and Federal, co-operate to this end.

Carrying out the mandate of the voters as expressed at the
polls on the repeal referendum, the Massachusetts Senate in
1929 passed a resolution requesting Congress to take action
for the repeal of the Eighteenth Amendment, although several
dry organizations tried to have the legislators ignore the
referendum.

With Massachusetts being definitely shown to be a wet
State by the referendum vote, the anti-prohibitionists late in
1929 announced that they would seek, by initiative petition,
to bring about a repeal of the Baby Volstead Act, thus placing
the responsibility for the enforcement of prohibition entirely
on the Federal authorities. The initiative petition was com-
pleted and filed, and in the meantime Governor Allen was
asked to announce his position with respect to the movement.

The Governor complied with the request in his annual
address to the General Court in 1930. He declared that he
was opposed to the repeal of the State Enforcement Act on
the ground that it would be an open invitation and an in-
centive to violate the prohibition law. He felt that as Chief
Executive of the Commonwealth, sworn to uphold the Federal
and State Constitutions and the laws of the State and Nation,
he could take no other course.

His address, in this respect, follows
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1rom the Annual Address op Governor Frank G. Allen, 1930
I believe one of the gravest dangers which threatens us today is

indifference in the observance of law. Violation and evasion of law
are a direct threat to the stability
manence of our government.

}f our institutions and the per-

The repeal of our State law pn
Eighteenth Amendment to the
change the fundamental situation
Federal Constitution rules. The

viding for the enforcement of the
Federal Constitution would not
with regard to prohibition. The
repeal of the State Enforcement

Act would be an open invitation and an incentive to violate the law.
It would breed and nourish lawlessness, lawlessness which spreads
as a contagion to destroy all law.

Any of our citizens who may be opposed to the Eighteenth Amend-
ment are provided by the Constitution itself with a lawful and orderly
method for repealing the amendment. So long as the Eighteenth
Amendment to the Constitution is law, our duty is clear-cut and
well defined. Whether a person believes in the wisdom of the Eight-
eenth Amendment or not, he ought to stand squarely for the enforce-
ment of the supreme law of the land. As citizens of the United States
and of Massachusetts, ours is the duty of observing the Constitution
and laws of the Nation and the Commonwealth. I urge in the strong-
est possible terms upon every officer within the Commonwealth the
duty of strict enforcement of the law. I urge the equally important
duty of strict observance of the law upon every citizen.

Massachusetts has always been a stalwart supporter and defender
)f the Constitution of the United States. Massachusetts has always
stood for law and order.

The General Court stood by the position of Governor Allen.
The initiative measure for the repeal of the Baby Volstead Act
was rejected in the House by a vote of 110 to 123, and in the
Senate by a vote of 11 to 26. The petitioners then prepared to
carry the question to the voters at the election in November,
1930.

Both wets and drys proceeded to organize their forces and
to raise money for what promised to be the stiffest battle ever
fought on the subject in Massachusetts and there have been
many, as the preceding chapters show.

An article on the Baby Volstead Act, and what State legis-
lation against the liquor traffic would remain on the statute
books if the enforcement law is repealed, was published in
the “Boston livening Transcript” of February 4, 1930. The
article, by William E. Brigham, former Washington corre-
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spondent and for years an outstanding political writer in the
country, set forth that popular ignorance regarding the subject
was amazing. After an historical introduction he continued:

The Baby Volstead Act covered two loopholes in the State law,
although whether the second prohibition was wholly necessary may
be a question. It forbade the manufacture of intoxicating liquors,
which the old State laws did not, because liquor was not then manu-
factured for sale illegally in Massachusetts; and it prohibited the
transportation of intoxicants (not including 2.75 beer and ale and cider
and light wines, if there are such) in a certain specified way, not,
however, including on the person. The 2.75 beer bill remained on the
statute books, although it was inoperative, and so did also the great
body of the punitive liquor laws embodied in chapter 138 of the Gen-
eral Laws. All the State laws permitting the sale of liquor, including
the license laws, were of course rendered ineffective by the Eighteenth
Amendment and the Volstead Act; all consistent with them remain
in force. But section 75 of chapter 138 remains in full effect, and this
provides as follows

“A mayor, alderman, selectman, deputy sheriff, chief of police,
deputy chief of police, city marshal, deputy or assistant marshal,
police officer, or constable, in his city or town, may without a warrant
arrest any person whom he finds in the act of illegally selling, trans-
porting, distributing or delivering intoxicating liquor, vessels and
implements for sale in the possession of such person, and detain them
until warrants can be procured 1 against such person, and for the seizure
of said liquor, vessel and implements, under this chapter. Such
officers shall enforce or cause to be enforced the penalties provided by
law against every person who is guilty of a violation of any law rela-
tive to the sale of intoxicating liquor of which they can obtain reason-
able proof.”

This law, it will be noted, covers not only illegal transportation
but distribution and delivery, which are pretty broad terms, and it
also makes it mandatory upon local officials to cause the punishment
of a person violating “any law” relative to the sale of intoxicating
liquor. These laws all are embodied in Chapter 138 of the General
Laws, and only a glance through them is needed to indicate that the
illegal liquor traffic can no more be carried on under them in the
absence of the Baby Volstead Act than it was before, if local officials
are held up to their duty. The Federal law is more extreme and
has been so construed as even to penalize the sale of ginger ale; which,
if we are not misinformed, is not prohibited by the Eighteenth Amend-
ment. Its penalties also are heavier.

Existing State law also (section 59) makes the delivery of intoxi-
cating liquor prima facie evidence of sale, in certain cases. The gift
or sale of liquor to a minor is especially prohibited under penalty
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of $lOO, to be recovered by the parent or guardian, and the employ
ment ot a minor in the handling of liquor is forbidden. The sak
distribution or dispensing of liqu
most severe of all the penalties,
ishable. The right of recovery o
or to property or means of supp<
safeguarded. In fact, the whole h
infringements of the liquor laws i

ir by clubs is prohibited, under the
Refilling of labelled bottles is pun-
damages for injuries to the person

rt through the sale of liquor is still
ndy of State law designed to prevent
still in full force.

authority of one of the busiest
tts, less than one-tenth of the

As a matter of fact, and on th
prosecuting officials in Massachus
prosecutions in liquor cases in th<
the Baby Volstead Act. “Keepinj

State courts are brought under
and exposing for sale” is a fre-

quent charge; and it is the testimony of many trial lawyers that with
the State Enforcement Act repealed, enough criminal law against the
liquor traffic will remain on the statute books to take care of all the
complaints or prosecutions that may be brought. The penalties do
not, it is true, run to the $lO,OOO fine and five years’ imprisonment of

3 evident from the voice of Massa-
to the tune of 103,000 and 284,000

the (Federal) Jones Act, but it
chusetts, as already heard twice,
majority, that such an extreme
been legal in this State would be
munity.

f punishment for what hitherto has
repugnant to the sense of the coni-

drys, If the Baby Volstead Act is so
al it? Several answers are returned,
symbol than anything else, and both
;ly significant one; on the part of the
of Massachusetts to approve all the

3 enforcement, even to penalties and

The question is raised by the
limited and ineffective, why repe
The wets argue that it is more a
sides agree that it is an exceeding
drys that it signifies the desire
rigors of the Federal law and it;
prohibitions never contemplated in this or any other State prior t
the adoption of the Eighteenth Amendment. Many of them all
would use the issue of “Stand bv the President,” notwithstanding

Mr. Hoover’s public avowal of the right of all citizens to work for th
repeal of laws offensive to them. Their extremists regard constitu
tional prohibition as the only practicable method of eliminating th'
liquor traffic and the use of liquor generally, and refuse to believe that
a strict enforcement of the Volstead Act at the point of the bayonet
so to speak, and through the expenditure of hundreds of millions of
dollars and the employment of perhaps hundreds of thousands of mei

is no enforcement at all because such a program would double anc
treble the number of voters and others hostile to it. What one cam)

would regard as “successful enforcement,” the other would condemi
as a failure, because it would turn citizens against the cause and not
convert them to it

The wets urge repeal of the State Act because they believe it
retention on the books constitutes endorsement of a system whicl
the people of this State have repudiated (in 1928) by an overwhelmin
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majority. I hey accept it as a symbol, but not of wise and effectivetemperance legislation, and they declare that its abrogation wouldserve notice upon Congress, as far as Massachusetts is concerned,
that her people are opposed to constitutional prohibition and desire
it modified or abolished. Ihe real victory for temperance will be
won, they argue, only when the people voluntarily decline the use
of liquor or use it moderately or confine themselves to the lighterbeverages positions vary and they say that none of these things
are possible in the face of a law which most of the people resent.
The extreme drys are egging on Congress to a policy of compulsion,
and the wets retort that so long as they do, the cause of genuine
temperance will make no progress whatever, and the country will

:row more and more divided against itself
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How the Noble Experiment Gained a National Foothold — The
Volstead, Willis-Campbell and Jones Acts Battle Con-
tinues after. Ten Years

Although Massachusetts, with its limited form of prohibi-
tion as prescribed by the Fifteen Gallon Law of 1838, which
was repealed in 1840, blazed the way in prohibition legislation,
the first real drive of the organized termperance movement
did not get under way throughout the country until more than
a decade later.

Maine, as has already been shown, was the first State to
enact absolute prohibition into law, in 1851 (the first provisions
of which were placed on the statute books in 1846). Within
five years a total of thirteen States, all of them in the North,
had adopted some form of prohibition. While the experiments
were short-lived in some of them, for a variety of reasons, they
were given extended trials by Massachusetts, Connecticut,
Michigan, lowa, Vermont and New Hampshire before being
abandoned.

When the second real prohibition drive took place, more
than half a century later, resulting in the acceptance of the
prohibition principle by six States of the South, Maine alone
of the original thirteen States was still carrying the lily-white
banner.

Illinois was ranked second to Maine in the drive of the
middle of the nineteenth century. The Illinois law, however,
was prohibitory only in so far as it related to the retailing of
liquors in quantities of less than one quart, and it was repealed
in 1853 after having been in force less than two years.

Massachusetts, as has also been shown, gave prohibition two
trials, from 1852 to 1868 and from 1869 to 1875. Next came
Rhode Island, which tried the experiment three times; the
first and second, by statute, were from 1852 to 1863, and from
1874 to 1875, respectively; the third, by constitutional amend-
ment, from 1886 to 1889, when the amendment was repealed.

CHAP T E R XVI

PROHIBITION IN THE NATION
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Fifth among the prohibitior . States was Vermont, in 1853
until 1903. After twelve yeanand the experiment continuei

of license, Vermont enacted a
law in 1915, under the terms o

highly restrictive local option
which prohibition was to again

become effective in 1927.
Connecticut had prohibition

from 1855 to 1857; Indiana, f
1855 to 1894; Michigan, from
1855 to 1858; New Hampshire
York, from 1855 to 1857.

from 1854 to 1872; Delaware,
rom 1855 to 1858; lowa, from
1854 to 1875; Nebraska, from
from 1855 to 1903; and New

The law in New' York, the thirteenth of the original States,
was actually in effect only about six months, when it was
declared to be unconstitutional in the courts. As far back as
1845 a direct vote had been taken in New York for and against
license, which resulted in 111,884 votes for license to 177,683
against, with four-fifths of the cities and towns in opposi-
tion, although no legislation immediately followed. In
1854 the Legislature passed a prohibitory law' in both branches
by a large majority, but it was vetoed by Governor Seymour.
The law' of 1855, under Governor Myron H. Clark, who had
run for office as a prohibitionist, hardly had a fair trial before
it was set aside by the courts, and later repealed by the Legis-
lature of 1857.

A picture of conditions in New York City, after the repeal
of the law', w'as given by a prohi
walk taken on a Saturday night
Ferry, in the foliow'ing language:

rhibition writer, w'ho described a
;ht from Nassau Street to South

Broadway w'as a perfect hell i
ing, pandemonium of brutalized
by men in every stage of intox

f drunkenness a howling, stagger

men. The sidew'alks were traversed
cation, reeling to and fro like ships
with snatches of drunken songs, frag-
rherent shouts from those who were

intoxicat
in a storm. The air was laden witl
ments of filthy language, or incohe
too drunk to articulate. Drunken)] in every dark lane and alley,
only discovered by its disgusting ravings. Drunkenness in the wide
lamp-lit streets, staggering along wdth swimming heads, paralyzed
limbs, and countenances of imbecile sensuality. Drunkenness in the
kennel stentoriously respiring its fetid breath. Drunkenness clinging
to the lamp-posts. Drunkenness coiled upon the door-steps, w'aiting
to be robbed or murdered. Drunkenness screaming on the tops of
solitary omnibuses, or hanging half out of the window's of be
hackney cabs, and disturbing the night with incoherent melodies

But even such pictures failed to induce New York to go
back to the prohibition experiment, although hardly a year
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went by without attempts being made in the Legislature tc
obtain another trial.

1hree more States tried prohibition prior to 1890, in addi-
tion to the thirteen already mentioned. Kansas enacted a
prohibitory law for unorganized counties in 1867, and this
law remained on the statute books until 1880, when the State
adopted an amendment to its constitution “forever” pro-
hibiting the manufacture anti sale of intoxicating liquors,
except for medicinal, scientific and mechanical purposes.

By this action, Kansas became the first constitutional pro-
hibition State, as it was not until 1885 that Maine, the first
statutory prohibition State, adopted this procedure.

Constitutional prohibition was adopted by both North
Dakota and South Dakota in their first constitutions in 1889.
North Dakota, like Maine and Kansas, never broke away from
prohibition, but South Dakota repealed the constitutional
amendment in 1895.

Thus, when the second prohibition drive began early in the
twentieth century, Maine, North Dakota and Kansas were the
only three prohibition States in the country, the experiment
having been given up by New Hampshire and Vermont in
1903, as the last of the other thirteen States.

Oklahoma, by constitutional amendment, and Georgia, by
itatutory provision, entered the prohibition fold in 1907, to be

followed by Mississippi in 1908, and North Carolina and Ten-
nessee in 1909, the last three by statute. West Virginia fol-
lowed, by an amendment to its Constitution which was adopted
in 1912 to become effective in 1914.

It was just after this conversion of the South to prohibition
that employers of labor generally became interested in the
cause, largely through the instrumentality of the Anti-Saloon
League, one of the younger of the dry organizations, which
had been brought into being in Ohio, and which soon established
branches in the other States of the country. This organiza-
tion, almost from its inception, dominated the prohibition
drive, and by its high pressure methods became eminently
successful.

Under its guidance and with strong financial backing which
it had attracted, a parade of States to prohibition, either by
constitutional amendment or by statute, was soon under way.
From that time until national prohibition became effective
in 1920, at the rate of several each year, the following States
voluntarily joined the prohibition column:
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Alabama, Arkansas, lowa, South Carolina, Virginia, Wash-
ington, Utah, Arizona, Colorado, Oregon, Idaho, Nebraska,
South Dakota, Michigan, New Mexico, Indiana, Montana,
Nevada, New Hampshire, Kentucky, Texas, Florida, Ohio and
Wyoming. This accession brought the total number of States
under prohibition, up to the time national prohibition went
into effect, to thirty-three.

The fifteen States comprising the territory remaining wet
were California, Connecticut, Delaware, Illinois, Louisiana,
Massachusetts, Maryland, Minnesota, Missouri, New Jersey,
New York, Pennsylvania, Rhode Island, Vermont and Wis-
consin.

Mention should be made, in passing, that prior to joining
the prohibition ranks, South Carolina, at the beginning of the
twentieth century, experimented with a dispensary system.
This experiment was mentioned in the bulletin of the Massa-
chusetts Constitutional Convention, which has been previously
quoted, in the following words:

Except for isolated and brief experiments, this country has had to
choose between restrictive license laws and prohibition. The excep-
tions are the effort of South Carolina to make liquor selling a State
monopoly under the so-called dispensary system, and the local ap-
plications of the same system in a few widely scattered communities.
How ineffective the dispensary system proved to be in South Carolina
may be seen from the fact that in 1901, while the laws of the State
forbade the sale of liquor by individuals other than authorized dis-
pensers, of 372 special license stamps issued in that State by the
United States internal revenue collector, only 112 were issued to dis-
pensers, while 260 were issued to individuals who were selling contrary
to law. The final failure of the South Carolina venture lay in its
affiliation with State politics which at last undermined its usefulness
when it became apparent that the power given to the State to suppress
the use of intoxicants was not properly exercised toward that end,
but was to some extent employed in other interests. The principle
underlying the dispensary system, namely, that drink-selling can be
divorced from some of its gravest evils through the elimination of
private profits and the utilization of a monopoly to counteract abuse
iiyvarious ways, has by no means proven to be unsound.

Although a joint resolution was introduced in Congress for
an amendment to the Constitution of the United States pro-
hibiting the manufacture, sale or transportation of distilled
liquors, as far back as 1876, by Congressman Henry W. Blair
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ol New Hampshire, and other such attempts followed, without
success, the final campaign did not begin until 1913. In that
year the Anti-Saloon League, at a meeting in Columbus, Ohio,
opened the drive which was to result in national prohibition
less than seven years later.

With the aid of its State branches, of the Woman’s Christian
temperance Union, and other dry organizations, the Anti-
Saloon League soon made itself felt. In 1914, for instance,
a prohibition amendment vote in Congress showed a majority
of the House for the resolution, although the necessary two-
thirds vote was lacking at the time.

In 1917 the United States entered the World War. Doubt-
less the war conditions were responsible, to some extent at
least, for the attitude on the prohibition subject which Con-
gress adopted later in the year. Severe restrictive measures
were enacted after war was declared, and on December 18,
1917, the prohibition amendment was submitted to the States,
the resolution for such submission having been passed by
the Senate by a vote of 65 to 20, and by the House of Repre-
sentatives by 282 to 128.

Mississippi was the first State to ratify the amendment, on
January 8, 1918. On January 16, 1919, Nebraska was the
thirty-sixth State to ratify, whereupon, by proclamation of
the Secretary of State, January 29, it became effective one year
from that date, January 16, 1920. The amendment was later
ratified by all of the other States except Connecticut and
Rhode Island. New Jersey was the last to fall into line in
1922. In a number of States the ratification vote was unani-
mous by the legislatures.

The text of the prohibition or Eighteenth Amendment
follows:

Section 1. After one year of the ratification of this article the
manufacture, sale, or transportation of intoxicating liquors within,
the importation thereof into, or the exportation thereof from the
United States and all territory subject to the jurisdiction thereof for
beverage purposes is hereby prohibited.

Section 2. The Congress and the several States shall have con-
current power to enforce this article by appropriate legislation.

Section 3. This article shall be inoperative unless it shall havt
been ratified as an amendment to the Constitution by the legislature?
of the several States, as provided by the Constitution, within sever
years of the date of the submission hereof to the States by the Congress
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In the meantime Congress had enacted, and President
Woodrow Wilson had signed, on November 21, 1918, a War-
time Prohibition Law, which became effective on June 30, 1919.

The Volstead Act, as the National Prohibition Act is more
popularly known, drafted for the enforcement of the Eight-
'enth Amendment, was passed in October, 1919. It was
vetoed by President Wilson on October 27, and passed over
his veto on the following day. The Willis-Campbell Act,
trengthening the enforcement statute, was passed on Novem

ber 23, 1921. The Jones Law, increasing the penalties under
the statute, was passed in February, 1929, and signed by
President Calvin Coolidge on March 2 of that year.

Briefly, the1 Volstead Act defines any beverage having more
than one-half of one per cent of alcohol as intoxicating. The
Willis-Campbell Act provides that physicians may prescribe
only spirituous and vinous liquors, with the prescription limit
being placed at not more than a pint of spirituous liquors or a
quart of wine within ten days. The Jones Law provides a
penalty for each offence of a fine not to exceed 810,000 or im
prisonment not to exceed five years, or both.

The Supreme Court upheld the constitutionality of the
Wartime Prohibition Act on December 15, 1919, and upheld
the constitutionality of the Volstead Act on January 5, 1920
Various State laws authorizing light wines and beer were
leclared to be invalid by the Supreme Court on June 7, 1920.
The court held that Congress has the authority to define in-
toxicating liquors but has never passed on the question of
what percentage of alcohol is intoxicating in fact

While concurrent power to enforce prohibition is given to
Congress and the several States by the Eighteenth Amend-
nent, no State enforcement acts exist in New York, Maryland
Montana, Nevada and Wisconsin. Other States are endeavor-
ing to repeal their enforcement acts because of a lack of sym-

pathy with prohibition, and thus place the responsibility for
nforcement entirely on the Federal government.
From the outset prohibition has not been a partisan subject

States was passed in a Democratic Congress, but only through
a. coalition of both Republican and Democratic votes. It w
disapproved, and the Volstead Act vetoed by a Democratic
President. It was ratified by both Republican and Democratic
State

in so far as the two major political parties are concerned. The
resolution to submit the Eighteenth Amendment to the several
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In Massachusetts, statutory prohibition was enacted before
the Republican Party was born. It was repealed by a Republi-
can Legislature in 1868, when public sentiment demanded
such a course. It was placed on the statute books again in
1869 by a Republican Legislature, when the pendulum swung
back in the dry direction. It was repealed again in 1875 by a
Republican Legislature, although under a Democratic Governor.
It was a Republican Legislature in 1918 that ratified the pro-
hibition amendment to the Federal Constitution.

No issue in the United States has caused more bitter con-
troversy than prohibition, since the slavery question precipi-
tated the country into civil war. Because of the extreme
fanaticism displayed by both sides, it is almost impossible to
obtain an unprejudiced picture of true conditions after ten
years of national prohibition. Whether the advantages of
prohibition have been outweighed by its disadvantages is a
question greatly in dispute.

From the beginning of national prohibition there has been
widespread disregard of the law. No attempt was made in it
to make the purchaser of liquor or the drinker a criminal.
Persons of sufficient means to stock their cellars for years
ahead, together with the friends they elected to entertain,
were immune from prohibition. The same was true of the
farmer and his cider, except that he could not sell it. Only the
wage earner and those of moderate circumstances were to be
deprived of liquor which was the identical spirit of the
Fifteen Gallon Law in M
before.

achusetts of nearly a century

;ain economic advantages from
be denied. The wage-earning

That there have been cer
national prohibition cannot
class has been far better off
the luxuries of life. There ha

has been able to enjoy some of
been less of public drunkenness
1 population. The lot of masses
has probably been made easier

proportionately to the increase
of women and small children
and happier.

question has been raised as to
hibition have not been greatly

On the other hand, serious
whether the advantages of pre
outweighed by the disadvant
admitted failure of enforcemenl

which have followed the
period of ten years

During this period the experi
penditures by the Federal govei
for enforcement, the killing of 1
the arrest of 550,352 persons for

■iment has involved direct ex-
?rnincnt alone of 1314,040,820
958 civilians and 402 officers,

violating the law, the seizure
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of 1,591,000 stills and fermenters, the confiscation of 162,000,-
000 gallons of liquor, and the arrest of 5,709,426 persons for
drunkenness in 497 cities alone.

It has brought a nation-wide wave of lawlessness, graft,
corruption, racketeering and hypocrisy. It has built up a
vast army of illicit distillers, smugglers, rum-runners, boot-
leggers and dive-keepers. Such results never were anticipated
by the proponents of national prohibition.

The tenth anniversary of prohibition in the Nation was
marked by a surprising change in public sentiment with
respect to it, as revealed by straw polls, by announcements
from its former friends, and in other ways. Congressional
hearings were held on a repeal movement, and attracted such
interest throughout the country as to make prohibition the
most important national issue of the times.

Massachusetts people were active in these hearings, on both
sides of the subject. As favoring repeal, Alexander Lincoln of
Boston, counsel for the Constitutional Liberty League, an
organization affiliated with the National Association Against
the Eighteenth Amendment, made one of the important
arguments. After referring to a referendum vote in Massa-
chusetts in 1928, overwhelmingly favoring repeal, he con-
tinued :

The explanation of this vote is that the people of Massachusetts are
convinced that national prohibition is wrong in principle and unwork-
able in practice. They have observed that in the practical workings
of prohibition the following evils, among others, have resulted:

Crimes of violence in the attempt to enforce prohibition are com-
mon and there is an ignoring of constitutional rights by federal agents.

There is much bribery and corruption of public officials.
Tile cost of prohibition is enormous.
The time of Congress is largely consumed in the discussion of pro-

hibition to the exclusion of national affairs; and elections are made
to turn on the wet and dry issue.

There is a largely prevalent disrespect for law.
The liquor traffic is not suppressed but is driven into the hands of

the underworld.
Drunkenness is now greater than it was before prohibition
They realize that these practical effects are the result of violation

of fundamental principles of government.
That the prohibition law is a tyrannical law whose object is to

compel compliance with a certain rule of conduct; that it denies the
right to act on one’s individual responsibility, which right is civil
liberty. Massachusetts has always stood for civil liberty as against
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tyrannical laws. The Boston Tea Party and the opposition to the
fugitive slave law are familiar instances.

That it violates the principle of local self-government, that is, the
right of the states to govern themselves in local affairs, which is the
cornerstone of our constitution.

That it is a mere municipal law and therefore has no place in the
constitution as a frame of government.

The only remedy is to restore to the states the power which they

had before the adoption of the amendment to control the liquor

traffic. The states then can enact such laws as are best suited to

their particular needs.

The support of the amendment was largely undertaken by
the Woman’s National Committee for Law Enforcement,
headed by Mrs. Henry W. Peabody of Beverly, Massachu-

contribution to the testimony
lurteen-point “political creed”setts, whose most important

was the presentation of a f
adopted by her organization, a

■nt of the United States, based on
v of the land, according to Article

1. We believe in the governn

the Constitution, the supreme law
VI of the Constitution

Df the United States which shall
shall be the supreme law of the

“This Constitution, and the law
be made in pursuance thereof . .

land; and the judges in every Si
thing in the Constitution or laws
withstanding.”

ite shall be bound thereby, any
,f any State to the contrary not-

•t

of opium, alcohol and other habit-
ation in this machine age.

2. We believe that prohibition
making drugs, is a necessary prote

Amendment to the Constitution,
the way described, with a greater
nt, is binding on all States.

We believe the Eighteenth

voted by 46 out of 48 States in

majority than any other amendmi
4. We believe in the Volstead Act which has met the test of the

Supreme Court and limits alcoholic content to one-half of one pe
cent. No other standard would be safe for children and those nc

inoculated with alcohol.
5. We believe that under the existing act the buyer is equal!

guilty with the seller in illicit transactions in liquor.
6. We believe that the economic gain resulting from the use o

billions of dollars formerly spent in saloons, speakeasies and hquo

for private use now used for better homes, clothing, food, washm
and sweeping machines, automobiles, radio, life insurance, and ban
deposits, justifies this law.

. ~

7. We believe the moral issue makes this law obligatory lor th

individual citizen and the duty of every church member, and tha
every church should teach respect for this law through its priest

and ministers.

follow:
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8. We believe" in personal liberty for women who have endured
personal slavery through drunken husbands, and we recommend
Paul’s interpretation of liberty to certain eminent educators and
legislators.

9. We believe in law observance for the protection of life, prop-
erty, homes and human rights. Education in law observance, neces-
sary and important, should be supplemented by discipline, and only
education for the lawless and criminal found largely among the upper
classes and in the underworld.

10. We believe since “law breakers must not be law makers”
law making and enforcement departments of our government should
demand that members, sworn to protect and defend the Constitution,
either cease attacks on the Constitution leading to contempt for law,
or relinquish their office. And since the first duty of the govern-
ment is to protect the people from violators of the law, we call for
immediate and adequate action whatever the cost.

11. We believe, according to the Constitution, Article 6, that
courts of justice should be relieved of prejudiced judges, often re-
sponsible for the failure of justice and the breaking down of law,
through protecting the criminal rather than the public.

12. We believe there is no authority or precedent for submitting
the Constitution as a whole or in part, to a national referendum.

13. We believe that the press, which has been in the past and
should be now a moral and civic asset, ought, without regard to the
personal opinion of owner and editor, to give fair representation of
the views of law-abiding people and the Government, rather than
continue-attacks on the law which will not be repealed, and whose
enforcement may be weakened by statements leading to crime and
disorder.

14. We believe that in view of the disloyal and dangerous attitude
of men and -women of wealth and influence and the failure of officials,
there should be law enforcement groups of citizens in town, county,
State and nation organized to correct propaganda and safeguard law
observance through regular channels, and that regular safety groups
of men and women serve without compensation and be recognized
and approved by the Government.

It was not expected that the congressional hearings would
accomplish more than to revive a nation-wide discussion of
prohibition, for with Congress predominantly dry the repeal
movement could not possibly succeed. The hearings and the
continuing discussion following them did demonstrate, howf-
ever, that public sentiment in many sections of the country
was swinging against prohibition, and that the liquor problem
was far from being finally solved.
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With the beginning of primary election campaigns in several
States it became evident that prohibition was playing an
increasingly important part in the selection of candidates for
public office, particularly for the two branches of Congress.
Men who had formerly championed the cause of prohibition,
in several instances, announced that after ten years of trial
they were convinced that the experiment was a failure, and
that they favored the repeal of the Eighteenth Amendment.

The most important contribution to the discussion came
from the late Hon. Dwight W. Morrow of New Jersey, in
announcing his candidacy for the Republican nomination for
United States Senator, at Newark, May 15, 1930. One of the
outstanding men in the public life of the United States, honored
by Presidents Calvin Coolidge and Herbert Hoover, Mr.
Morrow’s pronouncement on the prohibition subject was in-
dicative of the trend of thought of many men and women
who had come to view conditions under the experiment as
deplorable.

Extracts from Mr. Morrow’s address follow

The control of liquor has for a long time been one of the difficult
problems of all governments. There are people who believe that
the prohibition of intoxicating liquors under any circumstances by
any government is an infringement of the right of the individual to
lead his own life in his own way. Ido not share that view. It has
been generally recognized all governments have the right to protect
a man against his own propensities if the injury to the community is
sufficient to warrant the interference with individual liberty. . . .

The liquor business has been for centuries one of those businesses
in the conduct of which the government has a direct interest which
warrants it in putting restrictions upon the personal liberty of in-
dividuals. How much restriction it is wise to put on individual
liberty is a question about which there has been and will be great
difference of opinion. The habits and character of the people, the
size of the community, the extent of the participation of the people
in the exercise of their political rights are all important factors in
the determination of how far a community can go in restricting indi-
vidual liberty for community good. . . .

With the coming into force of the prohibition amendment, a vast
new criminal jurisdiction was assumed by the Federal government.
This involved not only an organization of a new police force but
what is even more important it involved a new attitude of the
people toward their Federal government and the Federal government
toward the people. The extremely delicate and sensitive problem of
interference with the individual liberty of a man for the sake of tiie
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social good of the community was th
of small communities but in terms of
people with great climatic, racial and

reafter dealt with not in terms
a mighty nation of 125,000,000
social divergences.

In many States, where it is in i
timent, national prohibition is g<
It is successful because of the act

ird with prevailing popular sen-
■ally believed to be successful,
co-operation of the people and

their officials. In other States, including those with the greatest pop-
ulations, the system works badly because the people and their officials
do not co-operate with the Federal agents and the Federal agents
alone are not able to exercise effective control. In these States there
exists resentment against the attempt to impose a control which the
prevailing conscience of the people does not accept.

Is it well that large portions of our people should conceive of the
Federal government as an alien and even a hostile power?

Is it well to have as a result a lawless, unregulated liquor traffic,
attended by a shocking corruption? . . .

There are many problems in human living that are not susceptible
of a final solution. The attitude of the community toward the traffic
in liquor is such a problem. The way to understand our present posi-
tion, which is causing so much bitterness, is first to understand just
what we did ten years ago. The thing that happened ten years ago
when we put the Eighteenth Amendment into the Federal Constitu-
tion cannot be looked upon fairly as any exercise of a new govern-
mental power. The new thing that happened ten years ago was the
assumption by the Federal government of the vast power over the
liquor business which had theretofore resided in the individual
States. . . .

It has thus come to pass that States, or subdivisions of States, whose
sympathy is not with the law feel themselves relieved of responsibility
for enforcement. They leave to an overburdened Federal Govern-
ment, with a wholly inadequate police force, the task of carrying out
a great social reform which before 1920 all the communities of the
land, in one way or another, were wrestling with. . . .

I believe that the way out of the present difficulty is to recognize
clearly the fundamental difference between the nature of the Federal
government and the State government. I believe this involves a
repeal of the Eighteenth Amendment and the substitution therefor of
an amendment which will restore to the States the power to determine
their policy toward the liquor traffic and vest in the Federal govern-
ment power to give all possible protection and assistance to those States
that desire complete prohibition against invasion from the States
that do not. . . .

The people of the United States are rid of the saloon and -well rid
of it. But in the process of ridding ourselves of the saloon a wffiolly
unregulated liquor traffic has grown up in this country. One group
blames the shocking condition that exists on the law, and another
group blames it on disobedience to the law. It is not in such a spirit
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that a solution will be found. The solution will be found when we

realize that the issue before us is a governmental problem. How can
the control of the liquor traffic be divided between Federal and State
governments in a way that will recognize the habits and sentiments
and moralprinciples of the people in the differentparts of the country?
I see no way of settling that question satisfactory without a further
change in the Constitution.

We hear on all sides that it is impossible to amend the Federal
Constitution. It is difficult but not impossible. Four times within
the last twenty years the Constitution has been amended. It can
be amended again. Those who state the contrary must lack faith in
the reasonableness of their proposals, or else they believe that those
who do not agree with them are wholly unreasonable.

My faith in democracy does not permit me to accept any such pessi-
mistic conclusion. If those who propose a further change in the Con-
stitution might only believe more in the reasonableness of other men
it might well call forth some belief in the reasonableness of their pro-
posals. If those who say that the present condition is wrong would
throw their influence toward advocating change by constitutional
methods, we might begin to see a way out of our difficulties.

I look forward to the time when the old leaders in the temperance
movements, the churches and the schools and the social workers will
appreciate that they have not reached a final solution of a world-old

Amendment. I look forward to
the country will realize that in

problem by the present Eighteenth
the time when the moral teachers o
the battle for a great social reform th
of experimenting in forty-eight labo:

ere was wisdom in the old system
atories rather than in one.

Because of the many conflicting interpretations which have
been placed on the position of President Herbert Hoover with
respect to prohibition, largely because of his having created
a crime or law enforcement commission, headed by the Hon.
George W. Wickersham, to study the problem along with
other legislative problems, - his most clearly defined utterance
on the subject is here presented. It is from his address of
acceptance of the Republican nomination for President, de-
livered at Stanford University, California, August 11, 1928.
It follows:

I recently stated my position upi
again repeat:

•n the 18th Amendment which I

“I do not favor the repeal of th,
the efficient enforcement of the laws

; 18th Amendment. I stand for
enacted thereunder. Whoever is

chosen President has under his oath the solemn duty to pursue thi
course.
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“Our country has deliberately undertaken a great social and economic experiment, noble in motive and far-reaching in purpose Imust be worked out constructively.”
Common sense compels us tc

curred, abuses which must bi
investigation of fact and causes

realize that grave abuses have
remedied. An organized searching
an alone determine the wise method
disobedience of law cannot be per-son and laws of the United States.

of correcting them. Crime and
mitted to break down the Consti

Modification of the enforcement laws whichwould permit thTtvhich the Constitution forbids is nullification. This the Americanpeople wil! not countenance. Change in the Constitution can andmust be brought about only by the straightforward methods providedm the Constitution itself. There are those who do not believe in thepurposes of several provisions
their right to seek to amend it.
asserting that right. But the I

f the Constitution. No one denies
They are not subject to criticism for
spublican Party does deny the right
purposes of the Constitution by in-

of anyone to seek to destroy t
direction.

Whoever is elected President takes an oath not only to faithfully

ST the office of the P.e.id.ot, but th.to.ththat he will, to the best of his ability, preserve, protect and defend theConstitution of the United States. I should be untrue to these greattraditions, untrue to my oath of office, were I to declare otherwise
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Complete Record of Total Local Option Vote by Years
in Massachusetts

(i Question .

— Shall licenses be granted for the sale of intoxicating
liquors in this city (or town)?)

Yes,Y EAR.

88,2331882
93,371 83,032

103,293 79,414
92,419 81,161
92,716 102,011
109,988 117,188
125,481 107,404
108,894 114,550
125,494 105,958
119,191 127,123
134,819 158,957
147.812 147,108
158,052 155,873
162,039 163,866
168,088 164,551
172.199 165,809
159,540 | 167,032
184,242 169,366
174,504 171,941
179,869 171,976
182,218 ' 172,789
185,673 181,063
194,355 181,059

203,790 187,340
190,960 183,532
188,146 j 201,334
186,970 206,839
215,304 213,612
197,418 191,825
195,274 194,997
198.812 198,188
196,456 199,343
219,314 220.970

1883
1884
1885
1886
1887
1888
1889
1890
1891
1892
1893
1894
1895
1896
1897
1898
1899
1900
1901
1902
1903
1904
1905
1906
1907
1908
1909
1910
1911
1912
1913
1914
1915 216,704

216,4971916
1917 208,621 211,705

165,066 159,520
214.520 1 144.123

1918
1919

Appendix 1
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w

Referendum on Proposed Constitutional Amendment
Prohibiting the Manufacture and Sale of Intoxi-
cating Liquor as a Beverage, Special Election, April
22, 1889

North

Appendix 2

Attleborough, Tyringham and Westborough, and the city of Wobur
towns of Hoi]

now in the Ar
Massachusetts,
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Referendum on Question of the Approval of An Act to

Regulate the Manufacture and Sale of Beer, Cider
and Light Wines, November 2, 1920

Yes. No.

2,846 3,259

13,637 13,729

36,520 29,763
624380

58,617 59,490

4,437 6,314

31,505 25,825

7,448 8,697

90,276 107,450

307309

28,085 33,305

19,082 20,303

97,045 70,8;

52,028 53,029

442,215 432,951

Appendix 3

Total number of blanks, 153,510.
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Referendum on Law enacted to Enforce in Massacre
SETTS THE EIGHTEENTH AMENDMENT TO THE CoNSTITt
TION OF THE UNITED STATES, NOVEMBER 7, 1922

County. Yes. No.

Barnstable 2,685 2,455

Berkshire 10,860 12,812
Bristol 22,323 34,938

Dukes 556 367
Essex 42,041 51,697

Franklin 4,600 3,609

Hampden 18,021 28,780
Hampshire . 6,469 6,771

Middlesex 82,646 87,282

Nantucket 256 209
Norfolk 24,785 26,687

Plymouth 14,564 16,943

Suffolk 54,279 101,654

Worcester 39,879 53,636

Totals 323,964 427,840

Total number of blanks, 159,134.

Appendix 4
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Referendum on Law providing that no Person shall
Manufacture, Transport by Aircraft, Watercraft
or Vehicles, Import or Export Spirituous or Intox-
icating Liquor (Baby Volstead Law), November 4,
1924

No.County, Yes.

Barnstable 3,517 2,899

Berkshire 13,122 14,264

30,641 36,476Bristol
Dukes 639 415

Essex 59,530 55,848
Franklin 6,354 5,283

25,343 33,611Hampden
Hampshire

Middlesex
8,047 7,697

115,954 91,717

394 191

37,345 29,293

21,871 18,613

78,208 101,165
53,691 49,001

454,656 446,47:

Total number of blanks, 312,267.

Appendix 5



Berkshire, Hampshire and Hampden
12,7'

No referendum,

Franklin and Hampsh
First Hampden 28,000 17,029

25,612 7,169Second Hampden

707,352 422,655Total:


