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Chap. 655. AN ACT ESTABLISHING A PROCEDURE FOR APPEALS FROM 
THE FAILURE TO WAIVE CERTAIN BONDS. 

Be it enacted, etc., as follows: 
SECTION 1. Chapter 239 of the General Laws is hereby amend

ed by striking out section 5, as most recently amended by section 
3 of chapter 667 of the acts of 1975, and inserting in place thereof 
the following section:-

Section 5. If the defendant appeals from a judgment of the 
superior court, a housing court, or a district court, rendered for 
the plaintiff for the possession of the land or tenements demand
ed or for rent as provided in section three, he shall file a notice of 
appeal with said court within ten days after the entry of said 
judgment. No execution upon a judgment rendered pursuant to 
section three shall issue until the expiration of ten days after the 
entry of said judgment. Except as provided in section six, the 
defendant shall, before any appeal under this section is allowed, 
give bond in such sum as the court orders, payable to the plain
tiff, with sufficient surety or sureties approved by the court, or 
secured by cash or its equivalent deposited with the clerk, in a 
reasonable amount to be fixed by the court. In an appeal from a 
judgment of a district court such bond shall be conditioned to 
enter the action in the superior court for that county at the return 
day next after the appeal is taken. In an appeal from a judgment 
of the superior court or a housing court such bond filed shall be 
conditioned to enter the action in the appeals court. Appeals 
from judgments of the superior court or a housing court shall 
otherwise be governed by the Massachusetts Rules of Appellate 
Procedure. Such bond shall also be conditioned to pay to the 
plaintiff, if final judgment is in plaintiffs favor, all rent accrued 
at the date of the bond, all intervening rent, and all damage and 
loss which the plaintiff may sustain by the withholding of posses
sion of the land or tenements demanded and by any injury done 
thereto during such withholding, with all costs, until delivery of 
possession thereof to him. 

In appeals from a district court the deposit shall be transmitted 
by the clerk with the papers to the clerk of the superior court, 
who shall thereupon deliver a receipt therefor to such clerk, but 
in such appeals from a judgment of the superior court or a hous
ing court the deposit shall not be transmitted to the appeals court 
unless specifically requested by said appeals court. The superior 
court or a housing court may give directions as to the manner of 
keeping such deposit. Upon final judgment for the plaintiff, all 
money then due to him may be recovered in an action on the 
bond. 
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A defendant may make a motion to waive the appeal bond if 
the defendant has insufficient funds available to him to furnish 
the necessary bond or security without depriving himself or his 
family of the necessities of life. Such motion shall, together with 
a notice of appeal and any supporting affidavits, be filed within 
the time limits set forth in this section. The court shall forthwith 
make a decision on the motion. The court shall require any per
son for whom such bond or security has been waived to pay in in
stallments as the same becomes due, pending appeal, all or any 
portion of any rent which shall become due after the date of such 
waiver. If such motion is made, no execution shall issue until the 
expiration of six days from the court's decision on the motion or 
until the expiration of the time specified in this section for the 
taking of appeals, whichever is later. 

Any party aggrieved by the denial of a motion to waive such 
bond or who wishes to contest the amount of periodic payments 
required by the court may seek review of such decision as 
hereinafter provided. If the motion was made in the superior 
court or a housing court, the request for review shall be to the 
single justice of the appeals court at the next sitting thereof. If the 
motion was made in any district or municipal court, the request 
for review shall be to the superior court then sitting in the same 
county, if any, or, if not, to the superior court sitting in the 
nearest county or in Suffolk county. The court receiving the re
quest shall review the findings, the amount of bond or deposit, if 
any, and the amount of periodic payment required, if any, as if it 
were initially deciding the matter, and said court may withdraw 
or amend any finding or reduce or rescind any amount of bond, 
deposit or periodic payment when in its judgment the facts so 
warrant. 

Any party may file a request for such review with the clerk of 
the court originally hearing the request to waive bond within the 
time period provided in this section for filing notice of appeal, or 
within six days after receiving notice of the decision of the court 
on the motion to waive bond, whichever is later. Said court shall 
then forward the motion, the court's findings and any other 
documents relevant to the appeal to the clerk of the court review
ing such decision who, upon receipt thereof, shall schedule a 
speedy hearing thereon and send notice thereof to the parties. 
Any request for review filed pursuant to this section shall be 
heard upon statements of counsel, memoranda and affidavits 
submitted by the parties. Further testimony shall be taken if the 
reviewing court shall find that the taking of further testimony 
would aid the disposition of the review. 
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Upon the rendering of a decision on review, the reviewing 
court shall give notice of the decision to the parties and the 
defendant shall comply with the requirements of such decision 
within five days after receiving notice thereof. If the defendant 
fails to file with the clerk of the court rendering the judgment, 
the amount of bond, deposit or periodic payment required by the 
decision of the reviewing court within five days from receipt of 
notice of said decision, the appeal from the judgment shall be 
dismissed. Where a defendant seeks review pursuant to this sec
tion, no execution shall issue until the expiration of five days 
from the date defendant has received notice of the decision of the 
reviewing court. 

SECTION 2. The first sentence of section 97 of chapter 231 of 
the General Laws, as appearing in section 193 of chapter 1114 of 
the acts of 1973, is hereby amended by inserting after the word 
"thereof, in line 5, the words:- provided that appeals in actions 
commenced pursuant to chapter two hundred and thirty-nine 
shall be taken within the time limits specified in section five of 
said chapter two hundred and thirty-nine. 

Approved October 19, 1977. 

Chap. 656. AN ACT AUTHORIZING THE COUNTY COMMISSIONERS OF 
WORCESTER COUNTY TO PAY A CERTAIN AMOUNT OF 
MONEY TO FREDERICK J. KUZDZAL. 

Be it enacted, etc., as follows: 
SECTION 1. The county commissioners of Worcester county 

are hereby authorized to pay from any available funds to 
Frederick J. Kuzdzal of the city of Springfield the sum of five 
hundred and seventy-one dollars and ninety-two cents for ser
vices rendered to said county as a court reporter during the year 
nineteen hundred and seventy-two and which debt is legally 
unenforceable against said county. 

SECTION 2. No bill shall be approved by the county commis
sioners of said county or paid by the treasurer of said county 
under authority of this act unless and until a certificate has been 
signed and filed with said treasurer stating under the penalties of 
perjury that the goods and services for which such bill was sub
mitted were ordered by an official or an employee of said county 
and that such goods were delivered and actually received by said 
county or that such services were rendered to said county, or 
both. 


