
HOUSE 1383

House of Representatives, April 28, 1933.

The committee on Legal Affairs, to whom was referred
so much of the annual report of the Judicial Council
(Pub. Doc. No. 144) as relates to elimination of require-
ment of notice of appointment by executors and admin-
istrators (pages 50-51), report the accompanying bill
(House, No. 1383).

For the committee,

ALBERT L. BOURGEOIS.
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In the Year One Thousand Nine Hundred and Thirty-Three.

An Act abolishing the Requirement that Executors and
Administrators give Notice of their Appointment.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Sections one to four, inclusive, of
2 chapter one hundred and ninety-five of the General
3 Laws, as appearing in the Tercentenary edition thereof,
4 are hereby repealed.

1 Section 2. Section eight of said chapter one
2 hundred and ninety-five, as so appearing, is hereby
3 amended by striking out, in the twelfth and thir-
-4 teenth lines, the words “and also the notice of ap-
-5 pointment of such executor or administrator”, —

6 so as to read as follows: Section 8. An executor
7 or administrator who is appointed in, but resides
8 out of, the commonwealth shall not enter upon the
9 duties of his trust nor be entitled to receive his letter

10 of appointment until he shall, by a writing filed in the
11 registry of probate for the county where he is appointed,
12 have appointed an agent residing in the common-
-13 wealth, and, by such writing, shall have agreed that the
14 service of any legal process against him as such execu-
-15 tor or administrator, or that the service of any such
16 process against him in his individual capacity in any
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17 action founded upon or arising out of any of his acts
18 or omissions as such executor or administrator, shall,
19 if made on said agent, have like effect as if made on

20 him personally within the commonwealth, and such
21 service shall have such effect. Said writing shall state
22 the name and address of the agent. An executor or
23 administrator who, after his appointment, removes
24 from, and resides without, the commonwealth shall
25 so appoint a like agent.

1 Section 3. Section two of chapter one hundred
2 and ninety-seven of the General Laws, as so appear-
-3 ing, is hereby amended by striking out, in the first
4 and second lines the words “has given due notice
5 of his appointment does not within six months there-
-6 after” and inserting in place thereof the words:
7 does not within six months after the approval of
8 his bond, —so as to read as follows: Section 2.
9 If an executor or administrator who does not within

10 six months after the approval of his bond have notice
11 of demands against the estate of the deceased suffi-
-12 cient to warrant him to represent such estate to be
13 insolvent, he may, after the expiration of said six
14 months, pay the debts due from the estate and shall
15 not be personally liable to any creditor in consequence
16 of such payments made before notice of such credi-
-17 tor’s demand; and if such executor or administrator
18 is in doubt as to the validity of any debt which, if
19 valid, he would have a right to pay under this section,
20 he may, with the approval of the probate court,
21 after notice to all persons interested, pay such debt
22 or so much thereof as the court may authorize.

1 Section 4. Section nine of said chapter one hun-
-2 dred and ninety-seven, as so appearing, is hereby
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3 amended by striking out, in the second line, the fol-
-4 lowing “, after having given due notice of his ap-
-5 pointment”, so as to read as follows: Section 9.
6 Except as provided in this chapter, an executor or
7 administrator shall not be held to answer to an action
8 by a creditor of the deceased which is not commenced
9 within one year from the time of his giving bond for
10 the performance of his trust, or to such an action
11 which is commenced but not entered within said year
12 unless before the expiration thereof the writ in such
13 action has been served by delivery in hand upon such
14 executor or administrator or service thereof accepted
15 by him or a notice stating the name of the estate, the
16 name and address of the creditor, the amount of the
17 claim and the court in which the action has been
18 brought has been filed in the proper registry of pro-

19 bate. An executor, administrator or administrator de
20 bonis non shall not be held to answer to an action by a
21 creditor of the deceased which is commenced but not
22 entered within any other or additional period of
23 limitation for bringing such action provided by or
24 under this chapter unless before the expiration of
25 such period the writ in such action has been served by
26 delivery in hand upon him or service thereof accepted
27 by him or a notice as aforesaid has been filed in the
28 proper registry of probate. The probate court may
29 allow creditors further time for bringing actions, not
30 exceeding two years from the time of the giving of his
31 official bond by such executor or administrator, pro-
-32 vided that application for such further time be made
33 before the expiration of one year from the time of the
34 approval of the bond.

1 Section 5. Chapter two hundred and two of the
2 General Laws is hereby amended by striking out sec-
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3 tion twenty, as appearing in the Tercentenary edition
4 thereof, and inserting in place thereof the following:
5 Section 20. No interest in the real estate of a de-
-6 ceased person conveyed absolutely or in mortgage for
7 value and in good faith by an instrument duly recorded
8 shall be liable to be taken on execution, or sold under
9 any judicial proceeding for payment of his debts,

10 costs of court, or claims against his estate, except
11 claims for taxes, municipal assessments or succession
12 taxes, legacies or other charges created by will of the
13 deceased, or the expenses or charges of administra-
-14 tion, after the expiration of one year from the time
15 of such executor or administrator giving bond for the

unless in pursuance of a16 performance of his trust,
17 license to sell granted in c
18 the retention of assets pas
19 section thirteen of chapte

msequence of an order for
led under the provisions of
one hundred and ninety-

20 seven upon a petition filed within said year or before
21 said conveyance or mortgage is recorded, or unless in
22 pursuance of a license to sell granted upon a petition
23 filed in the registry of probate within said year, or
24 unless for the satisfaction in whole or in part of a
25 claim of which notice has been filed in the registry of
26 probate within said year, stating substantially the
27 name and address of the claimant, the nature and
28 amount of the claim and the court, if any, in which
29 proceedings are pending to determine or enforce the
30 same. Said notice shall be filed with the other pro-
-31 ceedings in the case and entered upon the docket
32 under the name of the estate of the deceased.

1 Section 6. Section twenty-six of chapter two
2 hundred and four of the General Laws, as so appear-
-3 ing, is hereby amended by striking out, in the third
4 and fourth lines, the words “notice of an appoint-
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5 merit or”, so as to read as follows: Section 26.
6 If an executor, administrator, guardian, conservator,
7 trustee, receiver, commissioner or other fiduciary
8 officer appointed by the probate court, or a person
9 employed by him to give notice of sale of real estate,

10 has failed to file an affidavit of such notice in the
11 probate court and such affidavit cannot be obtained,
12 the court may, upon petition of any person interested
13 in real estate the title to which may be affected
14 thereby, stating the particular failure complained
15 of and averring that the affidavit cannot be obtained,
16 order notice by publication to creditors of, and others
17 interested in, the estate in the settlement of which
18 the failure complained of occurred. If, upon return
19 of such notice and after hearing, the court is satisfied
20 that such notice was in fact given, it may make a
21 decree to that effect.

1 Section 7. Section five of chapter two hundred
2 and twenty-eight of the General Laws, as so appear-
-3 ing, is hereby amended by striking out all after the
4 word “bond” in the fourth line, so as to read as

5 follows: Section 5. Such citation shall be return-
-6 able at such time as the court may order and shall
7 be served fourteen days at least before the return
8 day; but it shall not issue after the expiration of one

9 year from the time such executor or administrator
10 has given bond.

1 Section 8. This act shall not apply with respect
2 to executors and administrators who shall have been
3 appointed and whose bonds shall have been approved
4 prior to its effective date, but they shall be governed
5 by the laws in effect immediately prior thereto.






