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PETITION, RESOLVE

(HOUSE, NO. 571), AND
JOINT ORDER FORMING BASIS OF PROCEEDINGS FOR REMOVAL OF ARTHUR P.
STONE, JUSTICE OF THE THIRD DISTRICT
COURT OF EASTERN MIDDLESEX.

In the House of Representatives, on Friday, January 13, 1933, Mr. Dolan of Boston presented the following petition with accompanying resolve (House, No. 571)
which had originally been filed in the office of the House
Clerk on August 10, 1932:
The Commonwealth of Massachusett

To the Honorable Senate and House of Representatives of the Commonwealth of Massachusetts in General Court assembled.
The undersigned, citizen of Boston, in said Commonwealth, respectfully petitions both houses of the Legislature to address His
Excellency, the Governor of the Commonwealth, to remove, with
the consent of the Council, Arthur P. Stone from the office of Justice
of the Third District Court of Eastern Middlesex, and in support of
his prayer alleges the following reason, to wit:
Said Arthur P. Stone, while acting as a fiduciary officer appointed
by the Probate Court, misappropriated certain funds entrusted in
his care as such officer.
WM. C. DOLAN,
Representative, Nineteenth Suffolk District.

*

(House, No. 571.)

Cbe Commontoealtf) of Massachusetts
In the Year One Thousand Nine Hundred and Thirty-Three.
Resolve relative to Addressing the Governor for Removal
of Arthur P. Stone from the Office of Justice of the
Third District Court of Eastern Middlesex.

Resolved, That the following address be communicated to the governor of the commonwealth, to wit:
The two branches of the legislature in general court assembled
respectfully request that Your Excellency would be pleased, with the
consent of the council, to remove Arthur P. Stone from the office of
justice of the third district court of eastern Middlesex.

The petition was referred to the Joint Committee on
the Judiciary. The Senate, on Monday, January 16,
concurred in the reference.
The following order, filed in the House on February 14
by Mr. Cahill of Braintree, was adopted by both branches
on February 15:
Ordered, That, in connection with the hearings of the joint committee on the Judiciary on the petition of William C. Dolan that
His Excellency the Governor be requested to remove Arthur P. Stone
of Belmont from the office of Justice of the Third District Court of
Eastern Middlesex (see House, No. 571), the said committee is hereby
authorized to employ stenographers, to summon witnesses, to administer oaths, to take depositions and order the production of books
and papers, and to procure evidence in such manner as may be in
accordance with law.
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The Joint Committee on the Judiciary, to which was
referred the petition of William C. Dolan, Representative, Nineteenth Suffolk District, with an accompanying
Resolve (House, No. 571), for an address to His Excellency the Governor for removal of Arthur P. Stone from
the office of Justice of the Third District Court of Eastern Middlesex, reports said Resolve and recommends its
adoption by the House of Representatives and the
Senate.
The Committee finds that said Arthur P. Stone, as
set forth in the prayer of the petitioner, while acting as
an attorney-at-law and as a fiduciary officer appointed
by the Probate Court, did knowingly and wilfully and
fraudulently misappropriate certain funds entrusted to
his care as such officer.
The Committee finds that said Arthur P. Stone, by
his misconduct as a fiduciary officer appointed by the
Probate Court, and by his misconduct as an attorney,
has forfeited public confidence and is therefore unable
and unworthy to properly serve the Commonwealth in
the high office of Justice of the Third District Court of
Eastern Middlesex.
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It therefore becomes imperative as a solemn obligation
upon the General Court of Massachusetts, for the maintenance of the high character and reputation of the
judiciary of the Commonwealth and the public confidence
in its courts which has been held inviolate for more than
a century and a half, that said Arthur P. Stone be
removed from judicial office.
From all of the evidence and voluminous testimony
and especially from the
presented to this Committee
testimony of Judge Stone himself, the Committee finds
that this fiduciary officer misappropriated to his own
use sums of money which were assets of the estates
entrusted to his care, that he concealed the misappropriations from the sole legatee and her legal representatives,
that he persistently refused to give a detailed written
account of his disposition of the assets of the estates and
that his general conduct throughout was ample evidence
of his unfitness to serve in any office of trust.
In previous cases in this Commonwealth, involving
removal of judicial officers, it has been held that suspicion of misconduct was in itself sufficient cause for
removal by address. With respect to this Justice, it is
not a question of suspicion but rather one of fact. His
misconduct, his violations of trust, his wilful misappropriation of his client’s property and his flagrant disregard
of the law (so emphatically stated in the decree and findings of fact given by Judge Collen C. Campbell in the
Probate Court for Middlesex County, see Appendices
these are proved conclusively in the record
B and C)
of the case so that it is unnecessary to do more than to
place a digest of that record before the General Court
and the public of Massachusetts.
Brief History

of

Case.

Judge Arthur P. Stone in 1923 became the attorney
of
for Inez L. and Genevieve Clarke, elderly daughters
Inez
L.
1912.
Both
Dr. Augustus P. Clarke who died in
and Genevieve Clarke were practicing physicians themselves and lived in the home which they had inherited

I

*

1933.]

HOUSE —No. 1510.

11

from their father at the corner of Bigelow Street and
Massachusetts Avenue in Cambridge. From time to time
during the period from 1923 to 1930, Judge Stone acted
as counsel to the two women, performing various services, and among other prior receipts he had given a
receipt for payment in full up to July 11, 1929.
Inez L. Clarke visited Judge Stone on January 23,
1930, because of the serious illness of her sister, Genevieve Clarke. It is on his personal and professional
conduct from this date that all subsequent proceedings
are primarily based.
On the same day, Judge Stone
visited the Clarke home, obtained the services of a physician and arranged for the admission of Genevieve Clarke
to the Cambridge Hospital, which was accomplished that
evening. Subsequently, he obtained a power of attorney
from Genevieve Clarke on January 28, 1930, which never
became operative, nor was any action taken under it,
because of her death on the following day.
Under the terms of the will of Genevieve Clarke, her
sister, Inez L. Clarke, was named as executrix, to whom
all of her property was devised and bequeathed. As a
result of a conference with Inez L. Clarke, Judge Stone
prepared a document which he filed in the Probate Court
and under which Inez L. Clarke declined to serve as
executrix under the will of her sister. Immediately
thereafter, also upon the suggestion of Judge Stone, she
assented to a petition that Judge Stone be appointed
administrator of the estate of Genevieve Clarke. Accordingly, on February 24, 1930, Judge Stone was duly appointed administrator and gave bond without sureties.
That same day, Judge Stone acquired possession of
the inventoried assets in the estate of Genevieve Clarke,
consisting of some $lB,OOO. Three days later Judge
Stone’s misappropriations commenced. Soon thereafter
he received from Inez L. Clarke twenty savings bank
books, representing some $42,000 which had been standing in the names of Genevieve Clark and Inez L. Clarke,
executrices of the estate of their father, Augustus P.
Clarke.
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In addition to the above control, upon the advice of
Judge Stone, Inez L. Clarke on March 26, 1930, executed
a sweeping and unusual power of attorney to him (appended hereto as Appendix A), placing him in the position from that date forward as occupying the following
four capacities: (1) administrator of the estate of Genevieve Clarke, (2) counsel for the estate of Genevieve
Clarke, (3) attorney-in-fact for Inez L. Clarke, and (4)
attorney-at-law for Inez L. Clarke.
Ignorant as to how her affairs were being conducted,
anxious for a speedy settlement of her sister’s estate, and
desirous of having entire and exclusive control and possession of all her funds, Inez L. Clarke made repeated
demands of Judge Stone for a final accounting and settlement. On May 1, 1931, Judge Stone returned to Inez
L. Clarke certain of her assets, which he claimed was all
that was due. Being dissatisfied with the total amounts
returned to her, as well as with the brief oral accounting
of the administrator on that date, she requested and
received a final “receipt” from Judge Stone on July 24,
1931, notwithstanding she had signed with reservations
the first and final account of Arthur P. Stone, Administrator, as filed by him under date of May 5, 1931.
Subsequently, Inez L. Clarke employed as counsel,
Joseph Fine, Esq., to obtain a proper accounting from
Judge Stone. After negotiations between Attorney Fine
and Judge Stone, Mr. Fine, not satisfied with Judge
Stone’s explanations, referred the case to W. Barton
Leach, Esq., of the Harvard Law School faculty, who in
turn corresponded and conferred with Judge Stone.
Attorney Leach was convinced that he had not and could
not secure the material facts from Judge Stone and on
January 30, 1932, filed a petition to vacate the decree
which had been allowed on the first and final account of
Judge Stone as administrator.
*On February 15, 1932, Judge Stone on his own behalf
filed an appearance contesting the allowance of the petition to vacate. Before the hearing, Judge John M.
Maloney entered his appearance for Judge Stone and

I
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thereafter conducted the proceedings in his behalf. A
hearing on the petition was held on March 7, 1932, before
Judge John C. Leggat in the Probate Court of Middlesex
County, followed on the same date by Judge Leggat’s
allowance of the petition. This immediately required
Judge Stone to file an accurate first and final account.
Judge Stone on April 25, 1932, filed a substituted first
and final account of the estate of Genevieve Clarke.
Because of further objections by Attorney Leach, on
Inez L. Clarke’s behalf, the substituted first and final
account was made the subject of extended hearings in
the Probate Court of Middlesex County. This resulted
in a decree by Judge Collen C. Campbell on June 30,
1932, which disallowed items in the first and final account totalling $12,912.94 (as shown in Schedule C,
Appendix D, of this report) claimed by Judge Stone in
his first and final account. Judge Stone was ordered to
return to Inez L. Clarke this sum together with interest
in the sum of $1,500, and also costs and expenses amounting to $1,814.56. Judge Campbell’s decree, from which
an appeal was taken to the Supreme Judicial Court by
Judge Stone on July 1, 1932, is set out in Appendix B of
this report.
Following a request of Judge Stone for a report of the
facts and evidence, Judge Campbell on July 30, 1932,
filed a “Report of Material Facts,” which is attached
to this report as Appendix C. On October 14, 1932,
Judge Stone withdrew his appeal to the Supreme Judicial
Court, and made restitution to the estate and complied
with the other requirements of Judge Campbell’s decree.
In addition to the above proceedings, on January 29,
1932, Inez L. Clarke filed a bill in equity in the Supreme
Judicial Court, seeking an accounting of the handling
of her affairs by Judge Stone as attorney-in-fact under the
power of attorney (see Appendix A) which was executed
on March 26, 1930, and as attomey-at-law. An agreement for a decree settling this proceeding was signed by
Judge Stone on October 16, 1932, by which he obligated
himself to pay to Inez L. Clarke in two years a total of
$4,300 with interest at
per cent.
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Meanwhile, on August 10, 1932, this petition seeking
the removal of Arthur P. Stone by address had been filed
in the office of the Clerk of the House of Representatives.
General Conduct

of Judge

Stone.

From the outset of the proceedings in this case, Judge
Stone admitted that while acting in his various capacities,
he so co-mingled the assets that they became a unit
rather than in separate accounts. He further contended
that he had the right to perform his functions in any
manner satisfactory to himself, providing only that he
account at the proper time and in the proper court for
all assets handled by him.
The case of Judge Stone rests not upon over-charges
for services rendered in any of his capacities, but rather
that he had wrongfully taken money out of the funds in
his possession, had devoted them to his own use, made
no records and concealed these facts from his client and
her attorneys. Judge Stone repeatedly refused to inform Inez L. Clarke of the total amount of his charges for
services. He testified before this Committee that he had
no duty to disclose this information to his client
that
if he did so disclose it he was of the opinion that she would
engage other counsel.
The very nature of his withdrawals and the manner in
which they were made clearly substantiate such a finding. Judge Stone admitted that these withdrawals were
made without consultation with Inez L. Clarke and without notice to her. In several instances they were taken
in odd amounts, as, for example, when he would close
out a savings bank account and misappropriate the
amounts to his own use. He concealed these facts from
Inez L. Clarke as well as from his partner and office
associates. Moreover, testimony revealed that these
sums did not appear on his income tax returns, and that
no allocation of such charges for alleged services was
made until after court proceedings had been instituted.
Judge Stone’s refusal to render more than an oral
accounting of the assets entrusted to his care, which
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failed utterly to disclose the amounts taken for alleged
services or to allocate his charges, clouded subsequent
proceedings. When making up his substituted first and
final probate account, it became necessary for Judge
Stone to allocate his charges. This he did by guesswork.
When the time came for the final reckoning, Judge Stone
found that he had to make some accounting for withdrawals which he had applied to personal use, which in
the aggregate amounted to a total of $12,323.72. He
admitted during the hearings that at the time of rendering an alleged service, he made no allocation of a charge
either on paper or in his own mind.
As an illustration of the methods used by Judge Stone
in attempting to account for his charges, one flagrant
example might be mentioned. In reply to an interrogatory, made under oath, relative to an item in his first and
final account, he said: “I charged the estate of Genevieve Clarke $1,550 for services rendered to said Genevieve Clarke prior to her death and for my services as
administrator.” Subsequent to answering the above
interrogatory, when required to allocate his charges in
his substituted first and final account, he added to this
$1,550 the sum of $l5O for services to Genevieve Clarke
from July 11, 1929, to January 23, 1930 (a like amount
having also been charged to Inez L. Clarke), and a further
charge of $5OO on Genevieve Clarke’s one-half share of
a $l,OOO alleged counsel fee on a legal suit known as
Reall v. Clarke, hereinafter referred to; and a still further
charge of $5OO for services to Genevieve Clarke in getting
her to the hospital during the week of her final illness.
This attempt to add on these three above items totalling
$1,150, thereby making charges $2,700 instead of $1,550
as set out above under oath, was frustrated and these
additional charges disallowed by Judge Campbell on
the ground that these three charges were not made in
good faith and were not proper.
From all of the evidence and testimony it is clear that
Judge Stone acted improperly throughout his administration of the estate of Genevieve Clarke, that he con-
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ducted the estate for his own benefit and profit, that he
misappropriated to his own use sums of money which
were assets of the estate, concealed such misappropriations from Inez L. Clarke and her attorneys, gave conflicting and false testimony and thereby established
beyond doubt that he is not a fit person to serve as
Justice of the Third District Court of Eastern Middlesex.
Improper Charge

Illness
Clarke.

during

of

Genevieve

In the evidence and testimony before this Committee,
it was shown that in his substituted first and final account
of the estate of Genevieve Clarke, Judge Stone charged
$5OO for services during the last illness of Genevieve
Clarke, from January 23, 1930, to January 29, 1930, the
date upon which she died. The Committee can find no
justification for any such charge, and believes that the
circumstances surrounding it clearly brand it as indefensible.
It was testified that Judge Stone was visited by Inez
L. Clarke on January 23, 1930, relative to her sister’s
illness, as a result of which he visited the Clarke home,
obtained the services of a physician, and arranged to
have Genevieve Clarke admitted to the Cambridge
Hospital. He obtained a private room for her and
engaged a day and night nurse. He also drove to the
hospital with Inez L. Clarke in the evening. All this
was done on the same day. He testified that he visited
the hospital each day until Genevieve Clarke’s death.
It was shown in the testimony that Inez L. Clarke,
by personal checks, paid the bills for the doctor, for the
hospital and the nurses, and that she also paid for the
funeral expenses. The charges of the doctor amounted
go $55, the hospital bill was $59.09 and the total day
an aggregate of only
and night nursing bill was $72
$186.09 for all of these services. In comparison with
these charges, the charge of Judge Stone of $5OO for his
alleged services is obviously improper.
A further consideration involved in this item appeared

I
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from the testimony of Inez L. Clarke who produced a
diary from which she quoted that on May 18, 1931,
among other things, she asked Judge Stone: “Did you
charge for taking my sister to the hospital?” Her diary
contained his reply, as follows: “No, I was glad to do
that free for you.” She then asked him; “Did you
charge for going to the hospital on her account?” Again
he replied that he had been glad to do that free of charge.
It is significant that Judge Stone did not dispute the
veracity of these statements.
The only legal service rendered during these six days
was the taking of a power of attorney from Genevieve
Clarke on her death-bed, a few hours before she died,
the propriety of which may well be questioned. The
testimony showed further that Judge Stone never told
anyone about this charge of $5OO, he never entered the
charge on his own personal or partnership books, nor
did he actually decide to make such a charge until after
March 7, 1932, when he was called upon to explain his
withdrawal of funds from the estates. In the opinion of
the Committee, this item was not in fact a charge at all
but rather a glaring attempt to cover up in part his
misappropriations.

Sale

of Liberty

Bonds.

Following the death of Genevieve Clarke on January
29, 1930, Judge Stone, according to his testimony, decided
to rehabilitate the surviving sister, Inez L. Clarke, by
placing her in new surroundings and under the care of
a companion nurse.
This plan was carried out and
Judge Stone made himself responsible for the meeting
of various obligations in connection therewith. As the
result of consultation with Judge Stone, Inez L. Clarke
declined to administer the estate of her sister as executrix under the will and assented to a petition that Judge
Stone be appointed administrator, which followed on
February 24, 1930.
Three days later, on February 27, 1930, Judge Stone
sold Liberty Bonds (which were assets of the estate of
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Genevieve Clarke, having a

par value of $1,850) for
This money he deposited in his personal
checking account, according to his testimony, to have
funds available to meet such obligations as he had entered
into on behalf of Inez L. Clarke. From this amount he
expended $618.39 in behalf of Inez L. Clarke, while the
balance of $1,256.37 he diverted to his own use.
In his testimony, Judge Stone declared that he had a
conference with Inez L. Clarke concerning the authority
to sell these bonds, between the dates of February 24
and February 27, 1930, the substance of which he could
not recall, and that she offered no objection. Inez L.
Clarke, on the contrary, testified that he did not mention the sale of the bonds to her at any time, and from
the exhaustive records of her diary denied that she even
saw Judge Stone on these dates mentioned by him.
Judge Stone was unable by any record to prove his
contention to the Committee.
Judge Stone made no notation of the sale of these bonds
or of the deposit of the proceeds to his own account, on
any book, record or paper kept with reference to the
estate. This Committee confirms in part the conclusion
of Judge Campbell, and finds that the sum of $1,256.37
was misappropriated by Judge Stone from the proceeds
of the bonds.

$1,874.76.

Rice Chocolate

Company

I

Bonds

On May 29, 1930, Judge Stone purchased five $l,OOO
bonds of the Rice Chocolate Company, paying for them
by two checks, one of $4,500 from the checking account
of the estate of Genevieve Clarke, and the other of $5OO
from the checking account of Inez L. Clarke by Arthur
P. Stone, attorney. The income from the bonds was
deposited in the checking account of the estate of Genevieve Clarke and was included in Judge Stone’s original
account filed as administrator. The depositing in the
checking account of Genevieve Clarke and the including
in the first and final account of her estate of the income on
these bonds, indicates clearly that this was an investment

»
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of the Genevieve Clarke estate. This, in his testimony
before the Committee, Judge Stone, when it was pointed
out that such an investment was improper, w as insistent
that it was an investment in behalf of Inez L. Clarke

r

personally.

Judge Stone contended that he discussed the purchase
of these bonds with Inez L. Clarke, that she was aware of
the purchase and that he bought them for Inez L. Clarke
in his relation as attorney-in-fact rather than as administrator of the estate of her sister. In her court testimony
and before this Committee, Inez L. Clarke denied the
alleged conversations relative to the Rice Chocolate
Company bonds and declared that she was not aware of
the purchase and that she had never at any time assented
to such a transaction.
The bonds from the date of their purchase, were registered in the name of Arthur P. Stone without designation
of fiduciary capacity, until they were transferred to the
name of Inez L. Clarke a day or two before he turned
them over to her on May 1, 1931.
In his findings in the Probate Court proceedings, Judge
Campbell declared that $4,500 par value of the Rice
Chocolate bonds became assets of the estate of Genevieve
Clarke upon their purchase, and that “the bonds were
an improper investment of Stone as administrator.”
Judge Campbell found further, as does this Committee,
“that the bonds were unmarketable; that the issue was
a small one and that the only bonds sold outside of the
Rice family and employees of the Rice Chocolate Company were those purchased by Stone; that the indenture
under which the bonds were issued contained clauses
which permitted a majority of the bondholders to prevent the trustee from taking any action whatsoever upon
a default in the payment of principal or interest of the
bonds; that Stone had full knowledge of the infirmities
of these bonds; that Stone was clerk, attorney and a
director of Rice Chocolate Company.”
Subsequent to the decree of Judge Campbell, and as a
direct result of said decree, the bonds were re-purchased
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by the Rice Chocolate Company. Considerable stress
was placed on the fact that by this transaction no loss
resulted. It is significant, however, that such re-purchase
was not made until several weeks following Judge Campbell's decree. That there was no loss does not alter the
fact that the purchase of the bonds in the first instance
was improper.
There was testimony by Judge Stone that Inez L. Clarke
had previously turned down his suggestion that she invest in a first mortgage on real estate in Arlington. She
refused, saying that her father had instilled into her a
horror of mortgages. The only assets securing the Rice
Chocolate bonds were the good-will, the fixtures, and
the stock in trade in the business which was being conducted by the Rice Chocolate Company.
Clearly, Inez L. Clarke did not assent to the purchase
of these bonds. It is a matter of record that Judge Stone
in the first Probate Court proceedings before Judge
Leggat testified that the purchase of the bonds was for
the estate of Genevieve Clarke, while before the Committee he repudiated his previous sworn testimony and
testified the purchase was made for Inez L. Clarke as

I

attorney-in-fact.

The Committee views with suspicion the fact that
Judge Stone, for a period of more than eleven months
(until'two days before it became necessary for him to
return them) held these bonds in his own name. Far
more suspicious is Judge Stone’s repudiation of his own
sworn testimony.
Withdrawal, Misappropriation and Concealment
$2,000 in Cash.

of

On August 7, 1930, Judge Stone drew a check to cash
for $2,000 on the checking account of the estate of Genevieve Clarke. This check, which bears no endorsement,
was cashed by him personally. Judge Stone testified
that at some time subsequent to the cashing of this check,
the exact date of which he could not determine, there
was written upon the check stub the words “A/c of

I
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services.”

This writing was with a different pen and
different ink than that used on the check itself.
The check in question was the only one made out to
cash in all of the various payments or withdrawals made
by Judge Stone. His testimony in explanation was that
the departure from the usual form was merely a matter
of convenience, so as to dispense with the writing of his
name on the face of the check as payee and endorsing it,
and that it was the quickest way for him to obtain the
$2,000 in cash. He admitted that the words on the
check stub were obviously written in at a later date,
except
although he had no recollection on this point
that he said he was sure it wT as prior to any court proceedings.

Before this Committee, in reply to questions as to
what became of this $2,000 in cash, he said that he
cashed the check at one window of the State Street Trust
Company, took the money over to another window and
there paid off a personal loan which was then due.
His testimony before the Committee is decidedly at
variance with his prior testimony before Judge Campbell
on two successive days in the Probate Court proceedings.
On May 31, 1932, under cross-examination by W. Barton
Leach, counsel for Inez L. Clarke, his testimony was as
followr s:

Q. (by Mr. Leach). Why did you -want cash of $2,000, Judge
Stone? A. I don’t know.
Q. You can refresh your recollection by every document you can
produce, and you cannot tell why you wanted $2,000 in cash on that
date? A. I haven’t been able to find out.
Q. Judge, were you conducting did you have a brokerage account at that time? A. I did not.
Q. None at all? A. None at all.
Q. Were there any brokerage accounts in which you were interested directly or indirectly? A. No.
Q. Can you trace where that $2,000 went, in any records? A. I
don’t know
I don’t think I can.
Judge, there was $2,000 back in August, 1930, that
mean,
You
Q.
further examination of all your records and vouchers for bills paid,
receipts, check books, bank books, brokerage statements, if any, you
cannot locate? A. No, I haven’t been able to locate it to tell you
definitely what became of that $2,000 in each item.
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On June 1, 1932, the next day, the record of testimony
shows the following questions by Mr. Leach, together
with Judge Stone’s replies:

Q. Judge Stone, on the basis of any new information you may
have gained through examination i)f your records or otherwise, have
you any new light to throw on the matters you did not recall yesterday afternoon? A. I have not.
Q. That is, I understand you itill do not recall anything about
what happened to the 52,000 on August 7, or the 11,550.31 on a
later date? A. I don’t know what became of them.

I

On March 16, 1933, under examination by a member
of the Committee, Judge Stone testified as follows:
Q. (by Representative Logan). This check for $2,000, made
payable in cash on August 7, 1930 I am referring to the check,
“The estate of Genevieve Clarke, Arthur P. Stone, administrator,
cash $2,000.” Now, you state that that was for legal services? A.
For services of all sorts that I rendered to Inez L. Clarke in her various
capacities.

Q. In all other checks in which you paid yourself for services you
had Arthur P. Stone as payee. A. Yes.
Q. Why was it in this connection you made the check payable to
cash? A. On July 22, for the first time the books of the joint account
books had come into my hands, and I felt at that time I was entitled
to draw a larger amount for the services which had mounted up and
I thought were much in excess. I hadn’t done it until August 7.
August 7 I drew that check, took it to the State Street Trust Company and applied it on a loan there. The immediate cause of my
doing it on August 7 was to take it down to the State Street Trust
Company.

Judge Stone was testifying under oath both in the
Probate Court proceedings and in the hearings before
this Committee. In the first proceeding he did not know
why he had wanted $2,000 in cash, nor could he tell how
he disposed of this money. In the second proceeding,
when faced with removal as a judge, he unhesitatingly
testified that this cash withdrawal was for services rendered, although unallocated to any specific service, and
that he applied the $2,000 to pay a personal note due
that day.

»
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Judge Stone obviously gave false testimony in the
Probate Court. He, as administrator, could not withdraw $2,000 without knowing what it was for or where it
went. The transaction was a part of his general plan
of concealment of his misdoings.
Judge Stone should have produced evidence, if he had
it, showing that on the date in question his personal cash
balance was such that he could have met his $2,000 obligation without “borrowing” it from the estate which he
was handling.

The Committee finds this transaction to be nothing
short of larceny. Because of the later attempt of Judge
Stone to justify his conduct under the broad powers exercised by him, and to include the item as but a part of a
charge for services, the most charitable view which it
can take is that it was, as Judge Campbell found, “a
misappropriation of $2,000 of assets of the Estate of
Genevieve Clarke.”
Withdrawal

and

Belmont

Misappropriation
Savings

of

$BOO

from

Bank Account.

On September 2, 1930, Judge Stone closed out a joint
account in the Belmont Savings Bank, which stood in the
names of Genevieve and Inez L. Clarke, and which
amounted to $2,909.52. Of this sum, $2,109.52 was
transferred to the account of Inez L. Clarke in the same
bank and $BOO was withdrawn in cash.
Judge Stone testified that he had been called back
from his vacation in Maine by an office associate who
informed him that the affairs of Inez L. Clarke needed
attention, inasmuch as she had parted company six
days previously from her companion-nurse, who had
been hired by Judge Stone and who had also been acting as her disbursing agent. He further testified that
on the date in question he was in his office in the forenoon and that he went to see Inez L. Clarke at her
apartment early in the afternoon. He testified she informed him that she wanted $BOO in cash to pay some
bills. After withdrawing the money from the bank, he
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testified, he returned to her apartment and gave her
the $BOO in cash.
In her testimony, Inez L. Clarke, refreshing her memory from her diary, denied that she saw Judge Stone on
September 2, 1930, and testified that at no time did he
ever give her $BOO in cash. She testified that she had
no outstanding bills at the time. She was corroborated
in this testimony by her companion-nurse. It was shown
that on the date in question she had more than $7OO in
two personal checking accounts and at least $5,000 in
savings banks. Judge Stone admitted that on the same
date, he had on deposit in excess of $7,000 in two checking accounts belonging to the estate of Genevieve and
Inez L. Clarke as attorney-in-fact. If a payment of
$BOO was made, a check from one of these checking
accounts was the natural w ay of making it. If the
payment was made in cash, Judge Stone should have a
receipt to substantiate it. No record of this transaction
was made by Judge Stone on any books, records or other
data at any time.
The Committee finds that Judge Stone falsified his
testimony concerning this $BOO, and that he misappropriated it to his own use.

I

r

The Reall v. Clarke Case.

The details of the Reall v. Clarke case were set forth in
a letter placed in evidence both in the Probate Court pro-

ceedings and before this Committee, written by Judge
Stone under date of December 21, 1931, to Joseph Fine,
Esq., wTho had succeeded him as attorney for Inez L.
Clarke. This letter is as follows:
Dear

Mr. Fine: As you are attorney for Miss Inez Clarke I think

1 should call your attention to a tort action pending in the Superior
Court for Middlesex County, Jury Sessions, in which Miss Clarke
and her sister were named as defendant's. The court number is
53041. William Flaherty is counsel for the plaintiff.
Mrs. Anna C. Reall claims that on or about January 31, 1925, she
slipped on ice in front of the Clarke premises at the corner of Massachusetts Avenue and Bigelow Street. The injury was comparatively

I
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serious as a broken hip ensued. If the case ever comes up I shall be
glad to give you all the information that we have concerning it.
When Dr. Genevieve Clarke died I filed a suggestion of death.
The case is not now on the trial list. The last time it wr as on —in
1929 we offered $50.00 to get rid of it and Mr. Flaherty was willing to take it but his client would not agree. I have a feeling that it
will die a natural death. It is obvious, however, that this office
cannot handle it any longer.
I presume I would be entitled to make a charge to Miss Clarke for
services with regard to this suit as we never have been paid anything
upon it. In view of her present feeling and condition, however, it is
hardly worth while. We shall withdraw our appearance for her and
I suggest that you enter your appearance in order that you may be
notified of any proceedings.
very

Very truly yours.

(Signed)

Arthur P. Stone,

This case in which there was an absence of statutory

notice, had been finally disposed of for want of prosecution, in favor of the defendant on September 8, 1931,
three months before Judge Stone wrote this letter.
What little work was done on this case by Judge Stone
or the law firm of Stone & Stone had been completed
prior to July 24, 1931, on which date Judge Stone, on
behalf of himself and his law partnership, gave to Inez
L. Clarke a receipt in full for all services performed by
him or by his partnership for Inez L. Clarke or for the
estate of Genevieve Clarke.
In the original account filed by Judge Stone as administrator, there was no item of a charge in this case.
In his substituted account he charged $5OO to the estate
of Genevieve Clarke and $5OO to Inez L. Clarke, in addition to a charge of $1,550 in his first account. These
charges totally $l,OOO were made despite Judge Stone’s
statement in the above letter that any charge “is hardly
worth while.”
As shown by the testimony in this case, Judge Stone
never entered this charge in the Reall v. Clarke case in
his personal or partnership books, never sent a bill for it,
and made no notation on any paper of any kind before
he made up his second account. Under date of February
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24, 1932, when he filed his answers to interrogatories, he
stated under oath, “I have charged the estate of Genevieve Clarke $1,550, for services rendered for said Genevieve Clarke prior to her death, and for my services as
administrator.” Such an answer under oath, together

with the foregoing letter clearly negatives the charge in
this Reall v. Clarke case.
Judge Campbell found that this charge was not made
in good faith and he disallowed it.
The Committee also finds that such a charge of $l,OOO
was not made in good faith and that it was not in fact a
charge at all. It was an attempt to cover up in part the
several misappropriations prevalent throughout these

I

transactions.

Miscellaneous Misappropriations.
Judge Stone withdrew for his own use $12,323.72.
This sum was made up of odd amounts taken from time
to time. Bank accounts were wiped out and the total
deposits taken. After being required to testify in the
Probate Court, he attempted to account for the $12,323.72
by making charges for alleged services.
On May 28, 1930, Judge Stone withdrew from the
Union Savings Bank the entire balance of $937.39, standing in the name of the estate of Genevieve Clarke. He
testified before Judge Campbell with respect to this item,
“I can’t tell anything about this withdrawal of $937.39
from the Union Savings Bank.” He made no notation
of this withdrawal or taking in any book or record.
On August 26, 1930, Judge Stone withdrew from the
Franklin Savings Bank the entire balance of $678.07,
standing in the names of Genevieve Clarke and Inez L.
Clarke. He made no notation of this withdrawal or
taking in any book or record.
On October 11, 1930, Judge Stone withdrew from the
North Avenue Savings Bank the entire balance of
$1,550.31, standing in the name of the estate of Gene-

I
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vieve Clarke. He made no notation of this withdrawal
or taking in any book or record.
On December 19, 1930, Judge Stone withdrew from
the Charlestown Savings Bank, the entire balance of
$3,118.57, standing in the names of Genevieve Clarke and
Inez L. Clarke. He made no notation of this withdrawal
or taking in any book or record.
It was testified before the Committee, and admitted
by Judge Stone, that he did not disclose any of these
withdrawals or takings to Inez L. Clarke, or her attorneys, when they repeatedly sought for an accounting. He
did not turn over to Inez L. Clarke the cancelled savings
bank books when he returned to her what he claimed was
all of her property on May 1, 1931. It was not until
cross-examined during the Probate Court proceedings,
more than a year later, that these withdrawals were
revealed.

Throughout his testimony Judge Stone admitted that
when the time came for him to return to Inez L. Clarke
the assets in his control, he had made no allocation for
services and in fact did not know the exact amount he
had taken. He returned to her such assets as remained
in his possession and figured roughly that the balance,
less expenses paid out on her behalf, would constitute a
fair charge for his services.
Throughout his testimony also, he was extremely
vague in his replies as to what had become of various
sums of money. His entire conduct in this regard clearly
indicates that he used the estate of Genevieve Clarke
for his personal benefit and profit.
Narcotics.

In his testimony before the Committee, Judge Stone
laid great stress on services rendered by him to Inez L.
Clarke with reference to the destruction of a large supply of narcotic drugs which were in her possession. He
attempted to justify his charge for services in general to
a very considerable extent by this one item.

28

HOUSE

—

No. 1510.

[June

Judge Stone testified that shortly after he had become
attorney-in-fact for Inez L. Clarke, she came to his
office in a highly nervous state to ask his help in getting
rid of this supply of drugs, part of which was her own,
part had been her sister’s, while still another portion of
the supply had been found among the effects of her
father. Judge Stone said that he regarded the possession
of so great a quantity of drugs as bringing about an
exceedingly dangerous situation. When questioned by
the Committee, he admitted that the mere possession of
large quantities of drugs was no violation of law. He
testified that she was unable to produce a record book of
her own or her sister’s showing receipts and the administration of drugs as required by the Federal Narcotic Law.
Subsequently, Judge Stone accompanied Inez L.
Clarke to the Narcotic Drug Bureau and assisted in the
destruction of the entire supply. During his testimony
Judge Stone very clearly endeavored to create the impression that both Genevieve and Inez L. Clarke had
dealt in the illegal sale of narcotics, if not, that they
were drug addicts themselves.
A portion of his testimony in this connection may be
cited:

I

Senator Moran. Mr. Chairman, may I ask a question at this
time? In Dr. Clarke’s practice as a physician do you know, Judge
Stone, what use she made of these tablets or these narcotics? Did
she sell them or did she use them on patients, prescribe them to
patients?

The Witness. Of course I knew nothing about her —• what she
did. I knew what had happened. I knew what I had seen and I
I knew she had not kept a
knew what she told me. In my opinion
book that was required, stating w'here she had got the drugs and to
whom she administered them. I felt sure that there was no such
book that would pass muster. I had seen some other things and I
had known that with no practice her fortune and that of her sister
well, had increased.
had increased in a very
Representative Innes. What did you say? The last part of your
answer?
The Witness. That her fortune had increased, although she had
no
told me that it had diminished. She said herself that she had

I
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practice whatsoever, and I knew that Genevieve Clarke and Inez
Clarke had no practice. I knew who they were.
Q. (by Mr. Marshall). You spoke of the things you had seen.
What do you mean by that? A. While the house was being emptied,
one evening I had a car and was going to take Miss Clarke back to
the Hotel Continental. She had got in the car and I was about to
get in, when two women came up to the door of the house and I said,
“I will tell them that Dr. Clarke has passed away.” And she said,
“Oh, no, no. I will tell them.” And she came out of the car and
pushed by me and went up to these women, and I heard her say in
an excited voice, “No, no. Dr. Clarke is dead. No, we won’t do
any more. No, you mustn’t come again.” And one of the women
turned to look at her and laughed, and they both went up Bigelow
Street. They were women under the middle age, but not girls. They
didn’t seem to me to be the type of Dr. Clarke’s friends or patients.
When I found this trouble, this incident came back to me, and things
that had been told me

casual comments

came back to me.

Judge Stone declined to reveal conversations which he
had with Inez L. Clarke on the ground that they were of
a confidential character between counsel and client.
As a result of Judge Stone’s testimony, many members
of the Committee gained the impression that the Clarke
sisters were either drug addicts or dealers in narcotics.
However, this impression was completely dispelled when
later in the hearings before the Committee Inez L.
Clarke waived all privileges.
After this waiver, when he was released from all professional obligations wdiich he previously testified had
sealed his lips, Judge Stone was questioned further by
members of the Committee. He then testified that there
was no prosecution of any kind pending against Inez L.
Clarke nor threat of prosecution by the Federal Government in connection with the drug subject.
Inez L. Clarke testified that she had upwards of 6,000
narcotic pills in her possession; that she and her sister
had annually filed a detailed inventory statement from
the time the narcotic law first went into effect; that the
narcotics had been legally purchased; and that there
never had been any question concerning the inventories
filed with the Federal Government.
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As shown in the testimony above quoted, Judge Stone
testified of an incident concerning the visit of two women
to the Clarke home, conveying a clear inference that they
were there to purchase narcotics. He testified, “They
didn’t seem to me to be the type of Dr. Clarke’s friends
or patients.”
These two women personally appeared
before the Committee, showed several hundred receipts
as evidence that over a long period of years they were
patients of Dr. Genevieve Clarke. The Committee finds
there was no basis whatever to support Judge Stone’s
inferences, and deplores such an attempt, even by innuendo, to besmirch the characters of two innocent women
patients.
The Committee finds that the services of Judge Stone
in connection with the drugs owned by the Doctors
Clarke do not justify a charge of $5,000, which is the
sum he mentioned as in his opinion some attorneys
might charge. Judge Stone completely failed to show
that either of these two women had engaged in illicit
drug transactions or that they were themselves drug
addicts. Whatever, if anything, he accomplished in
connection with narcotics for Inez L. Clarke was of
negligible value.
Exercise

of

Removal Power.

In opening his case before the Committee, Andrew
Marshall, Esq., Counsel for Judge Stone, raised the issue
of whether the Legislature of Massachusetts would be
properly exercising its power under the Constitution to
remove judicial officers in a case of this kind which did
not involve acts by Judge Stone in the performance of
his judicial function. He contended that by such removal the Legislature would be setting itself up as a
tribunal for a post-mortem examination into a controversy between a lawyer in his position as a lawyer in
a practice which he was not barred
private practice
reason of the fact that he was judge
conducting
by
from
of the District Court
and a client.

I
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The Committee firmly believes that the exercise of the
power of removal of judicial officers by the Legislature in
any case of this kind is not only proper but a duty under

the Constitution.
In the twenty-ninth article of the Declaration of Rights
it is set forth that:
It is the right of every citizen to be tried by judges as free,
impartial, and independent, as the lot of humanity will admit .
that judges should hold their offices as long as they behave them...

.

.

selves well.

Article I of Chapter 111 of the Constitution states:
All judicial officers, duly appointed, commissioned, and sworn,
shall hold their offices during good behavior, excepting such concerning whom there is different provision made in this constitution;
provided nevertheless, the governor, with the consent of the council,
may remove them upon the address of both houses of the legislature.

The Constitutional Convention of 1917-18, in an official bulletin (No. 36
The Removal of Judges in Massachusetts), discussed the question of impeachment versus
removal by address in part as follows:
The process of impeachment is not restricted to judges, while no
officers other than judges may be removed by address. This distinction is easily traceable to the necessity that judges shall be above
suspicion and to the fact that because of the nature of their duties
judges, though guilty of no crime, might so forfeit public confidence
as to become useless.

An officer may be impeached in Massachusetts only for misconduct and maladministration in office, but the Constitution does not
specify the causes upon which removal by address may be based.
Removal by impeachment is a judicial process. It involves a trial,
specific charges, an opportunity for a hearing, the introduction of
evidence, and the finding of a verdict. Removal by address may
be effected withoutformal charges or a hearing or any determination
of guilt. In fact, it may be that no question of guilt, either legal or
moral, is involved.

The first case of the exercise of the power of removal
of judges under the Constitution occurred in 1787, when
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three judges were removed in a single address to the
Governor for having participated in Shay’s Rebellion
and the opening words of the address were:
May it please Your Excellency. The two Houses of Legislature,
being authorized by the Constitution, to address Your Excellency to
Remove from office, such persons, as they shall deem unworthy of
sustaining the offices, to which they have been appointed; etc.

Two months later, in the same year, two more judges
were removed by address, in circumstances growing out
of the same incident, and in the address appeared the
following words, in part:
May it please Your Excellency.

I

The two branches of the Gen-

eral Court sensible how important it is that the characters of men
appointed to superintend the execution of the laws should be pure

and unsullied . . whether innocent or not the honor of government,
requires that men against whom there is just foundation of suspicion
should not be permitted to exercise offices of such great importance.
.

In 1803, Judges Paul Dudley Sargent and William
Vinall were removed by address as a result of their conviction in the Supreme Judicial Court for receiving
greater fees than were allowed by law. In the case of
Sargent, it was shown that his over-charge amounted to
$3.33, while in the case of Vinall, the over-charge was
$9.00.

In 1821, Judge James Prescott was impeached as a
Judge of Probate for having stolen $14.27. In 1858
came the removal of Judge Edward G. Loring by address,
and in 1882 Judge Joseph M. Day was removed by address. Judge Day was found to be not a fit person to
serve as a Judge of Probate in Massachusetts because
“Judge Day’s conduct shows a continuing disregard of
wholesome laws and violation of the rules of official
propriety and decorum. He was not ignorant of the
law. His actions were not the result of inadvertence.
In two cases, at least, after the illegality and impropriety
of his acts were called to his attention, he continued to
In view,
act in utter disregard of law and decorum.
...
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then, of his repeated violations of law and propriety,
and of the general character of the man as developed by
the testimony, and more especially in view of the important and almost sacred duties which devolve upon a
judge of probate as the guardian and protector of the
widow and the fatherless, we favor his removal from the
cffice which he holds.”
Senator Marcus P. Knowlton, as chairman of the
Special Committee in the Judge Day case, and who later
became Chief Justice of the Supreme Judicial Court of
Massachusetts, made the following observation in the report of the committee:
The preservation of our judiciary, not only from misconduct, but
from suspicion of corruption and partiality, is of the highest importance to every citizen of the Commonwealth, and the failure of a
judge to regard those rules of propriety which are the bulwarks of
confidence is in itself a wrong which might well receive punishment.

It becomes clear, therefore, that there are several instances of established precedent for the removal of judges
for conduct outside of the performance of judicial duties.
Judge Stone misappropriated large sums of money to his
own personal use, and persistently concealed such misappropriations. Yet the Legislature of Massachusetts, in
its determination to maintain public confidence in the
high character of the judiciary for over a century and a
half, has not hesitated to remove judges by address for
conduct having no direct relation to judicial functions
and for “over-charges” of such sums as $3.33 and 59.00,
and has resorted to impeachment proceedings where the
larceny amounted to $14.27.
It has been further contended that the case of Judge
Stone was one for a Bar Association rather than for the
Legislature. This contention is not tenable. In the first
place, no Bar Association takes action while Court proceedings or Legislative petitions involving a case, are
pending. The petition for Judge Stone’s removal was
filed on August 10, 1932, more than two months before
Judge Stone withdrew his appeal to the Supreme Judicial
Court.
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Furthermore, there is no provision in the Constitution
of Massachusetts nor in the laws of the Commonwealth
requiring that a judge be a member of the Bar. Had
Judge Stone been disbarred as a result of action by a
Bar Association, he could continue to sit as a judge, and
an address to the Governor would still be the only proceeding to remove him.
For the Committee,

Of the Senate:

I

CHARLES C. WARREN.
FRANK HURLEY.

Of the House:
HORACE T. CAHILL
MARTIN HAYS.
MAYNARD E. S. CLEMONS.
PHILIP H. STACY.
CHARLES J. INNES
THOMAS J. LANE.
JOSEPH A. LOGAN.
JULIUS H. SOBLE.
Senators J. Bradford Davis, James G. Moran and
Angier L. Goodwin and Representatives Philip Barnet
and John V. Mahoney dissent from the foregoing report.
By vote of the Committee, Representative Cahill,
House Chairman, was instructed to report the Resolve in
the House of Representatives.

I

REPORT
OF

THE

MINORITY OF THE JOINT COMMITTEE ON THE
JUDICIARY
ON

THE

PETITION OF WILLIAM C. DOLAN RELATIVE TO REMOVAL OF ARTHUR P. STONE AS JUSTICE OF
THE THIRD DISTRICT COURT OF
EASTERN MIDDLESEX

I

Cfje CommontoealtJ) of

Massachusetts

REPORT OF THE MINORITY OF THE JOINT
COMMITTEE ON THE JUDICIARY.

We do not concur in the conclusions of the majority of
the Committee.
The power to remove a judge from office is one that has
been rarely exercised in this Commonwealth. In all of the
history of Massachusetts since 1787 there have been but
seven proceedings to remove or impeach a judge. It was
not intended and has not been invoked except in grave cases.
We feel that the present is not the type of case contemplated by the Constitution as the subject of action by the
General Court in the exercise of this very high prerogative.
The resolve before the Committee concerned the
doings of Arthur P. Stone as a fiduciary officer appointed
by the Probate Court, and has nothing to do with the
discharge of his duties as judge of the Third District
Court of Eastern Middlesex.
It is conceded by the petitioner that he wT as making
no attack upon Judge Stone because of any act or omission to act in his judicial capacity, and it was also conceded that no attack was made upon the court in any
way. The attorney for Miss Inez L. Clarke, the person
alleged to have been wronged, stated that up to the time
of the matters complained of he knew the reputation of
Judge Stone for integrity to be of the best. In addition
to this, the Committee heard numerous witnesses, from
all walks of life, some of whom are among our most distinguished citizens, who testified similarly.
No criminal complaint was ever made against the
respondent because of the matter under consideration
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and an examination of the evidence establishes conclusively that no criminal complaint could be successfully
maintained. The respondent, besides being a judge, is
a member of the Bar and is engaged in practice as is permissible for judges of District Courts. Nor has any action
been taken against Judge Stone as an attorney by any
Bar Associations, although the matters complained of
have been a matter of public comment for nearly two
years.

Judge Stone is sixty-three years of age, educated in the
Boston and Cambridge public schools, Harvard College
and Law School. He was admitted to the Bar in 1895 and
has held numerous positions of particular trust and confidence in the community in which he has resided. He
has been president of the District Court Judges Association. For over thirty years he has served either as
Special Justice or Presiding Justice of the Third District Court of Eastern Middlesex. In addition he has
been a member of the Probation Commission by appointment of the Chief Justice of the Superior Court, and a
member of the Administrative Committee of the District Courts and the Presiding Justice of the Appellate
Division of the District Courts for the Northern District, both by appointment of the Chief Justice of the
Supreme Judicial Court.
The matter before us has to do with the legal relationships between Judge Stone and his clients, Dr. Genevieve
Clarke and Dr. Inez L. Clarke. They were the daughters of Dr. Augustus P. Clarke, a practising physician
in Cambridge, who died in 1912. Both daughters were
graduated fromßadcliffe College and Tufts Medical School.
As clients they had consulted Judge Stone frequently
from 1923 to the latter part of 1929. During this period,
because of their representations as to their financial condition, only nominal charges were made.
In December, 1929, Genevieve Clarke was taken ill,
and on January 23, 1930, her sister, Inez L. Clarke, came
to the respondent to request his assistance in a grave
that her sister was seriously ill and refused
emergency
«7

O
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medical attention. At the request of Inez L. Clarke he
went to the house and found these sisters living in a condition of squalor and filth. Although it was January
there was no fire in the large mansion house in which
they lived except a fire in the kitchen range, and this had
been the condition for many weeks. The plumbing was
defective and the two sisters were living and had been
living in the kitchen, no other part of the house being
habitable. The physician, Dr. David C. Dow, a man
of mature years and Medical Examiner for the First
District of Middlesex County, called by the respondent,
realized that the situation was acute and that immediate
action was necessary if the life of Genevieve was to be
saved. It is perhaps sufficient to say that the physician’s statement, “I have rarely, if ever, seen such living
conditions,” was justified by the evidence presented.
From that time the respondent took entire charge of
the situation at the request of Inez Clarke. He made
the necessary arrangements for the removal of Genevieve
to the Cambridge Hospital, personally guaranteeing all
expenses. The physician informed the respondent that
his client was in a very serious condition, which at best
doubtless meant amputation of the leg and a long convalescence, and told him that if she had any business to
transact that it should be attended to at once. In consequence, Genevieve Clarke executed a power of attorney to Judge Stone, which would have enabled him later,
if necessary, to have managed all her affairs. On January 29, 1930, Genevieve died and the power vested by
this instrument thereupon expired. During this period
Judge Stone and his assistant, J. Haller Ramsey, took
care of all necessary matters for these two sisters.
Inez Clarke was named as executrix under the will of
her sister but declined to serve and requested the respondent to act in that capacity.
Consequently, Judge
Stone was appointed administrator with the will annexed.
After his appointment, Judge Stone found that this
surviving sister, instead of being poor and in need, was
a comparatively wealthy woman, possessing real and
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personal property at that time worth approximately a
hundred thousand dollars. He caused her to be removed
from her unsanitary surroundings, hired and superintended the furnishing of an attractive apartment for
her, and employed a trained nurse to act as companion
acted, in fact, as her friend, counsellor and attorney
from the death of her sister on January 29, 1930, until
July 24, 1931. We do not intend in this report to set
forth in detail the many and varied services which he
rendered. The respondent testified before the Committee for ten consecutive days, subject to cross-examination not only by the petitioner’s counsel but also by
various members of the Committee. That testimony
justifies a finding of extensive, at times unpleasant, yet
continuous and faithful services rendered to Miss Inez
L. Clarke. It included services which were legal in their
nature, and, in addition, services which were equally valuable which might be considered non-legal.
For those services the respondent from time to time
charged and paid himself from money in his hands
$12,323.72. It was conceded by William G. Thompson,
of counsel for Inez L. Clarke, that it is proper for an
administrator to take money of an estate and pay it to
himself from time to time on account of services. We
do not deem it to be the duty of this Committee, or of
the General Court, to adjudicate the question of the
reasonableness of these charges for the various services
rendered. The value of these services may be gained
from the testimony of W. Barton Leach, counsel for
Dr. Inez L. Clarke, who said that he was familiar with
the services which had been rendered, and although he
refused to place a figure upon them he testified as follows: “Judge Stone is entitled to make charges for the
services that he rendered, but they were services of such a
medicinal, neurological, human, quite
unique character
that I shouldn’t have the slightest idea of
non-legal
what a fair charge for that service was.”
Upon the following question being asked him, “Would
you say that these services which were non-legal were
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greater in importance than his legal services?” the attorney for Dr. Clarke replied, "Well, now, they were
more important to Doctor Clarke.”
Since the respondent’s estimation of the value of his
services was not contradicted by Professor Leach, we
may assume that the respondent paid himself nothing more
for services than that to which he was lawfully entitled.
The difficulty with the respondent’s position and the
cause of his controversy with his client was the fact that
he was acting in two capacities for the same person and
did not keep his accounts separate in the capacities in
which he acted. In the first place, he was administrator
of the estate of Genevieve Clark. All the money in
that estate was the property of Miss Inez L. Clarke
eventually; but it had to pass through the Probate
Court. The amount of personal property that came into
his hands as administrator was about $17,000. On March
26, 1930, Miss Inez L. Clarke gave the respondent a
power of attorney, which empowered him to act for her
in all capacities. It was her intention that he should
handle her funds, pay her bills, make investments for her
and in general act as her financial agent. The property
which came into the respondent’s hands under this power
of attorney had nothing to do with the estate of Genevieve Clarke although a portion of it as a matter of bookkeeping would have to be included in that estate. These
funds were confused by the respondent; but it should be
borne in mind that as far as the respondent and his
client were concerned it made absolutely no difference
which of the funds were being used. All the property
was the property of Inez L. Clarke and no other person
had any interest therein. The respondent started two
check books with the intention of keeping the two funds
separate; but soon ignored the distinction and drew
funds from either check book for the purposes and uses
of his client. For example, the checks for the rent of her
apartment were paid in about equal proportions from
the funds of the estate and from the funds which came
into his hands outside of the estate. Under such cir-
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cumstances, when the respondent came to account in
the Probate Court for that portion of Miss Clarke’s
property which came to her from her sister, Genevieve,
it was difficult, if not impossible, for a separate account
to be made. The respondent made such an account to
which Miss Clarke assented in writing and it was allowed
by the Probate Court. Subsequently upon petition of
Miss Clarke it was reopened and disallowed and the respondent at the suggestion of Judge Leggat, of the Middlesex Probate Court, filed a substituted account. This
account was not allowed and it is because of its disallowance that matters complained of by the petitioner
are before the General Court.
At the hearing before this Committee, the respondent
filed a combined account showing all his dealings with
his client. It is admitted that the account was correct
and balanced to a penny. The attorney for Miss Clarke,
upon being shown this account, conceded the accuracy
of the figures given.
We are satisfied that Miss Clarke had a list of all the
property which she turned over to the respondent and
had knowledge of all his doings. No money whatsoever
was traced into the respondent’s hands which either was
concealed from the client or could have been concealed
from her. The greater part of the property which the
respondent handled consisted of deposits in savings
banks. There were in all thirty-eight such deposits, in
twenty-five different savings banks. Some of these were
in the name of Genevieve Clarke and passed to the
respondent as administrator. Others were in the names
of Genevieve and Inez L. Clarke, executrices of the estate
of Augustus P. Clarke. These books were really joint
accounts as the estate of Augustus P. Clarke had been
settled years before, although no account had been filed
in the Probate Court until after the death of Genevieve.
The books of the estate of Genevieve Clarke came into
the possession of the respondent upon his appointment on
February 24, 1930. The so-called joint account books
did not come into his possession until July of the same
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In addition to these books Inez L. Clarke had
books standing in her own name in some of these same
banks none of which came into the possession of the
respondent. The result is that after the death of Genevieve Clarke there were in some instances three deposits
in the same bank all the property of Inez Clarke. In
one instance this single individual had over $ll,OOO in a
single bank in three separate accounts.
Not only were all the receipts which came into the
respondent’s hands known to his client, but with one
exception all the payments made by him were known to
her or were obvious upon an inspection of the papers,
savings bank books, inventory and accounts in her possession. Her complaint was that she did not know that
he had charged so much for services. It was evident,
however, from an inspection of the information which
she had, that he had paid himself the amounts which he
year.

claimed.

With the books of the respondent confused in this
manner, the Judge of Probate ruled and found that he
was only concerned with the sums of money which were
contained in the inventory of the estate of Genevieve
Clarke or which appeared in or were paid out from the
check book and savings bank books, which stood in her
name. While this may be technically correct, the effect
was to charge the respondent with more money than
should have come into the estate of Genevieve Clarke
and not to allow him payments which were made but
which did not appear in any book designated as a book
of the estate of Genevieve Clarke.
Applying this rule the counsel for Miss Clarke presented to the judge a technical account, which showed
more money due than the respondent set forth in his
account. It was obvious that the amount so allowed
would not be included in the account rendered his client
under the power of attorney, but as the Judge of Probate
ruled, that matter was not before him. Although payments were made by the respondent to himself for
services from the estate of Genevieve Clarke those pay-
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ments were not allowed except to the limited extent that
they were compensation for his services strictly as administrator. The Judge of the Probate Court ruled that
he was not concerned with any other services and excluded evidence on this point. Then without hearing
the evidence on this point, he ruled that such services
were of no value. The Judge of Probate adopted the
account prepared for him by counsel for Miss Clarke
word for word, letter for letter, and figure for figure,
although he excluded it as evidence. The amount set
forth in the account which he set up as due from the
respondent consisted of amounts which he ruled were
either paid improperly or had been “misappropriated”
from the estate of Genevieve Clarke. If by “misappropriations” the judge merely meant that they were
transfers from one fund belonging to Inez Clarke to
another, the term “misappropriation” is obviously
misleading. If, however, he meant that the respondent
received money to which he was not entitled for services
rendered, we cannot agree with such conclusions.

Discussion

of

Findings of

Probate Judge.

This brings us to a consideration of the four matters
which the Judge of Probate, in our judgment, improperly
declared to be “misappropriations.”
The first so-called “misappropriation” occurred soon
after the respondent was appointed administrator of the
estate of Genevieve Clarke. There were in the estate
51,800.00 worth of Liberty bonds, which were delivered
to the respondent by Miss Clarke as the property of her
deceased sister. They were set forth in the inventory
filed by the respondent. At the time the respondent
was appointed administrator, he had already spent considerable of his own money and had incurred liabilities
in his own name on her account. Any money deposited
in the name of the estate would not have been available
until twenty days from the time of his appointment.
There was no cash according to Miss Inez Clarke in her
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The only funds which could be
made available for immediate use were from the sale of
these Liberty bonds. The respondent placed the bonds
with his bank, which sold them for a proper price, and
deposited the proceeds to his account. From these proceeds he reimbursed himself for advancements made and
paid bills of his client amounting to $618.00, the payment
of these bills being conceded by his client and her attorney. The balance he retained and later charged
against his account for services. Unless the word “misappropriations is used in a technical sense it is impossible
to see how this amount of $1,800.00 could be said to have
been misappropriated. Six hundred eighteen dollars was
obviously paid over for his client’s benefit, the bills being
for furniture for her house, for her travelling expenses, for
rent of her apartment, and similar items. The respondent stated that he told his client that he was going to sell
these bonds. This she denied. It is immaterial, however, whether this is so or not, as he had a legal right as
administrator to sell them without her consent, his only
obligation being to account for the proceeds. With the
utmost respect for the Judge of the Probate Court we
are unable as lawyers to see how there could be any
“misappropriations” in this transaction.
The second “misappropriation” was with regard to a
deposit of $937.39 in the Union Savings Bank. This
deposit was in the name of Genevieve Clarke, was part
of her estate, and again this item was set down by the
respondent in the inventory, which he filed in the Probate Court. The fact that he charged himself with this
amount was a matter of public record and was well known
to Miss Clarke. On May 22, 1930, at a time when he
had rendered services to his client which he believed were
well in excess of any money which he had then drawn,
he drew this money from the Union Savings Bank by a
check payable to himself, which he cashed and applied
to his own purposes. There was no concealment or
evasion connected with this in any way. It was admitted
by counsel for Miss Clarke that if he had deposited this
”

46

HOUSE

—

No. 1510.

[June

check to the account of the estate and then drawn a check
from the estate to himself on account of services, there
could have been no possible criticism. We fail to see how
the fact that he drew a check directly to himself alters
the situation. Some emphasis was laid upon the fact
that in this transaction, as in some others, he drew an
odd amount comprising the entire deposit in the bank
instead of an even amount. There is little significance
in this fact. Owing to the fact that there were two or
three savings bank books in the same bank in some cases,
the respondent adopted the practice of withdrawing the
total amount of funds in any one deposit so as to reduce
the number of deposits in that particular bank, it being
evident that after the death of her sister, Miss Inez
Clarke would no longer be permitted by banks to maintain these several accounts. This was the usual practice
on the part of the respondent, and he did nothing in this
case which he did not do when the money was deposited
in the checking account or was paid to Miss Clarke herself. Even if it would have been better practice for the
respondent to have put this amount through the checking
account of the estate of Genevieve Clarke, the fact that
he did not do so, but paid it directly to himself, does not,
in our opinion, constitute a “misappropriation” of the
funds of his client.
It should be noted that the Judge of the Probate Court
did not have before him any evidence as to the value of
these extensive services rendered by the respondent to
his client. From the fuller information which came to
this Committee we believe that in making this payment
the respondent was taking fair compensation for services
which he had rendered.
The third so-called “misappropriation” occurred on
August 7, 1930. Here again the facts are evident, open,
and unconcealed. On that day the respondent drew a
check from the check book of the estate of Genevieve
Clarke to “Cash.” This check was for $2,000.00, was
cashed by him in person, the check was duly returned
and was filed with the paid checks. The money was
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used by the respondent for his own purposes and paid at
the bank upon which the check was drawn. It is impossible for us to believe that any man of intelligence
could have intended in this transaction any act to which
could be attached any sinister significance. Men who
are performing an evil act generally make some endeavor
to conceal what they are doing.
It is worthy of note that the Judge of Probate, in
filing his original adjudicated account, did not call this
act a “misappropriation” of funds. It was not until he
filed findings of fact, at a later date, that he so designated it. In his original decree it is merely set down as
an improper payment, as other payments made by the
respondent to which no wrongful intent is attached.
The only thing which differentiates this payment from
any other is the stub of the check book upon which it is
drawn. On that stub appeared the words “account of
services.” These words were not written over any erasure
or alteration, but the Judge of Probate made a finding
that they were written at a subsequent time and therefore he found that it was an improper payment.
The memoranda which a person makes on the stub
of a check book are largely for his own benefit, and are
merely reminders which frequent!}" are intelligible to
himself alone. Even if it be true that the respondent
left this stub blank and afterwards filled it in, we believe
this to be immaterial. Surely a person with a wrongful
purpose in mind would not have left the stub of this
check blank by intention. It is equally sure that if he
had filled it in later with any design to deceive he would
have made a more appropriate entry than the three
words set forth. The respondent testified that he had
no memory as to when the words were written, but that
they were not written at any recent date because that
would have been a matter which he would not have forgotten. An inspection of the check book would lead the
Committee to believe that these words were written
when the respondent drew his next check but one, because the ink upon that check and its stub is similar to
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that on which the three words were written. If this is
so, it is obvious that no ulterior motive could be ascribed
to the respondent. We do not doubt that this check
was drawn openly and fairly to pay the respondent for
services which at that time had been rendered to Inez
Clarke, and that it does not constitute a “misappropriation” of any funds to which she was ultimately entitled.
The fourth so-called “misappropriation” seems to us
of even less significance. There was a deposit in the
North Avenue Savings Bank standing in the names of
Inez Clarke and Genevieve Clarke as executrices in the
amount of $5,340.70. This of course had nothing to do
with the estate of Genevieve Clarke. The total amount
of funds belonging to Miss Clarke at that time in three
bank books in the same bank was over $11,000.00. On
October 11, 1930, the respondent transferred the funds
in this savings bank book to the savings bank book in
the same bank standing in the name of the estate of
Genevieve Clarke. In order to save interest, he made a
pass book loan upon that account in amount of $1,550.31.
This left in the bank an even $4,000.00. The proceeds
of this pass book loan the respondent paid to himself and
charged in his account to services. By treating the
transaction in this way he saved for his client a substantial amount of interest, but in so doing he placed these
funds which had nothing to do with the estate of Genevieve Clarke in a savings bank book standing in this
estate. The Judge of Probate ruled that this technical
transfer, made only on the books of the bank, placed
these funds in the estate of Genevieve Clarke, and that
they must be accounted for in that estate. The money
drawn out by the respondent on the pass book loan he
applied to the payment of his services rendered Inez
Clarke. No contention was made by him that it was
for any services rendered to the estate of Genevieve
Clarke. Except for this technical transfer it had nothing
to do with that estate. If this was a “misappropriation
at all, it certainly was one of the most technical nature.
The transaction was in no way concealed and the very
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savings bank book wherein it was set forth was turned
over to Miss Clarke at the time of the settlement between the parties on May 1, 1931. It is difficult for us
to believe that such an open transaction the evidence of
which was so patently disclosed could have in it any
element of impropriety or deceit.
These four so-called “misappropriations” are strictly
speaking the only matters which are within the scope of
the petition. The petition deals only with the so-called
“misappropriations” committed by the respondent when
he was a fiduciary officer appointed by the Probate Court.
In his other transactions he was not under the jurisdiction
of the Probate Court and the relationship was clearly
that of attorney and client or that of principal and agent.
We feel, therefore, that the petitioner has not made out
a case against the respondent in accordance with his
petition.
Discussion

of Testimony of

Miss Clarke.

Much testimony, however, was offered with regard to
the entire transaction between the respondent and Miss
Clarke. We address ourselves to these situations. It
seems to us necessary to comment at length upon the
unsatisfactory testimony of Miss Clarke. It was rambling and contradictory. Much of it was in direct contradiction of well-established facts. She produced a
number of so-called diaries to which she continually referred. These diaries were merely slips of paper written
at odd times and gathered together in books where they
were arranged apparently in some attempt at chronological order by metal clips. It was evident that she was
a prolific writer at any time upon any subject which
came to her mind. Notes purporting to be memoranda
of important conferences would contain trivial matters
and often leave out most important events. She devoted pages to memoranda of unimportant occurrences
and had only three pages on the most important conference when she admits that she received property amounting to over $38,000.00. In this meagre account she does
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not mention the receipt at all; but does comment that
Mr. Ramsey, the respondent’s assistant, had cold hands.
Without these memoranda she was at loss to remember
anything; but did not hesitate to contradict the respondent, other apparently reputable witnesses produced
by him, and on some occasions her own statements previously made before the Committee.
There was no question but that on May 1, 1931, the
respondent turned over to Miss Clarke all the property
to which he believed she was then entitled. The accounts
of the respondent and Miss Clarke as to what occurred
on that afternoon are distinctly at variance. Miss
Clarke stated that she was in the respondent’s office not
more than twenty minutes, that he merely handed her
the property in question, that he explained practically
nothing to her, and that he hurried her out of the office
because, as she said, he was going to take a train the
next day. Yet she admitted that she went to the office
at 1.20 p.m., that she did not see the respondent until
two p.m., that she was still there when his assistant, Mr.
Ramsey, came in bringing with him a savings bank book,
which he had obtained from the Lynn Institution for
Savings and that she had considerable talk with the respondent and also with Mr. Ramsey. It seems impossible
to the minority that she could have done all the things and
had all the conversation which she herself testifies to in
the brief space of time which she describes. The respondent says that this interview started at two o’clock
and occupied the entire afternoon and that Miss Clarke
did not leave until late in the afternoon. His assistant,
Mr. Ramsey, testified that he came from Lynn with the
savings bank book, as she admits, at about three o’clock
and that when he left the office later she was still there.
The respondent’s secretary, Miss Smith, testified that
she arranged all the books and papers needed in the
conference for her employer, that Miss Clarke came in
before two o’clock and did not leave until 4.30 at the
earliest, and that Miss Clarke and her employer, the
respondent, were in the library going over the books and
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accounts during that time. The respondent testified that
he went over in detail all of the matters between them,
that Miss Clarke had with her lists of the property turned
over to him, and that she checked up from that list as
things were turned over. He testified that when she found
the amount that he had retained for services she objected
and at first was not willing to sign the probate account
but afterwards agreed to his charge although she thought
it large and signed the probate account taking a check
from him upon which was written “in full to balance account.” He testified that while the exact amount of his
combined fees was not mentioned between them Miss
Clarke ascertained what it was by her own figuring and
that it was substantially, although not exactly, the
amount that he later claimed.
We cannot believe that this woman’s testimony, contradictory as it is, should be received as true and the
statement of three witnesses, two of whom have no personal interest in the matter, should be rejected. This is
particularly true when her own testimony of what occurred contradicts itself. In her direct testimony she
told counsel for petitioner that she did not even take out
a pencil while she was in the office, that she did no writing that day, other than to sign her name to the probate
account. Yet later, in answer to a question by a member
of the Committee, she testified as follows: “Question:
On May Ist when all books were turned over to you
did you make any inquiry then as to what Judge Stone
was charging you? Answer: No, I just took it right
down as if it was all right.” As additional evidence that
she knew what she was charged, her statement made in
response to a member of the Committee that she objected
to it when she first went to her counsel, Professor Leach,
is significant. If she was to be believed nothing had
occurred between May 1, 1931, and the time when she
went to Professor Leach which would have enlightened
her as to the amount of this charge and yet at her first
interview with her counsel we find her admitting that
she had objected to it.
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We call attention to some of the most significant
contradictory statements made by this witness. She
made contradictory statements regarding her relatives
in order to persuade the respondent to take charge of her
affairs. During the hearing she denied emphatically
that she saw the respondent between July 11, 1930, and
September 26, 1930. She referred to her so-called diaries
and for several pages of testimony denied explicitly that
she had seen the respondent on July 22, 1930. On being
confronted with a bank order dated on that date and
signed by her, she persisted in her denial but finally admitted that she did go to the office of the respondent on
July 22, 1930. She testified to signing the power of
attorney under which the respondent acted and testified
that she read it before she signed it. Yet she testified on
other occasions that she did not know that he had a
power of attorney and that she remembered signing a
paper but she did not know what it was. With regard to
this same power of attorney she testified that she was
nervous when she signed it, giving that as a reason for
not knowing what it was and later with regard to another
phase of the situation testified that she was not nervous
at all and had no cause to be nervous.
She denied in her answers to interrogatories that she
was ever told that she could have cash instead of certain
bonds which the respondent had bought for her. She
denied it on the witness stand in the Probate Court and
then in an irresponsive answer to a question asked her
stated that she was told she could have the bonds or her
money if she preferred.
Perhaps the most convincing evidence of the irresponsibility of this woman was with regard to a letter
written to her by the respondent on July 28, 1931. This
letter was considered by her counsel and by the Judge of
Probate harmful to the respondent. Counsel for Miss
Clarke in the Probate Court asked for a copy of this
letter stating that the original had been misplaced.
The copy was produced and was introduced in evidence.
All this was done in Miss Clarke’s presence. There would
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seem to be no doubt but that she knew at that time of
the existence of this letter and that she had, as her counsel stated, misplaced it. In the evidence given before the
Committee, when apparently she thought that in some
way this letter was to her discredit, she flatly denied ever
having received it, and no examination could make her
admit it.

The value of her diaries is evidenced by the fact that
reading from the same entry she testified in the Probate
Court that Mr. Ramsey arrived at her house the day her
sister was taken to the hospital at four o’clock. The
evidence of all other witnesses showed that this was incorrect; testifying as she said from the same entry, she
corrected herself and stated that the hour was two o’clock.
It is needless to go on with these discrepancies and misstatements. Whatever may be the reason and whatever
charity we may have for this peculiar woman, we feel that
we cannot give credence to her reckless and contradictory statements in contradiction of witnesses of unblemished reputation. Such testimony uncorroborated
by other witnesses, or other facts, we feel must be
disregarded.
Payment of Eight

Hundred Dollars.

As we have before stated, the complete account,
which the respondent filed with the Committee, is not
open to dispute and is not attacked, except as to the
amount of his fees and a payment of $BOO, which he
says he made in cash to Miss Clarke. This latter payment was made under peculiar circumstances and presents a direct dispute of facts between Miss Clarke and
the respondent upon which neither presented any corroboration. When we are called on to choose between
the testimony of these two witnesses as to this transaction, we prefer to accept as true the testimony of Judge
Stone, and are of the opinion that he did pay to her on
September 2, 1930, $BOO in cash. It is true that he had
no receipt to show for this payment, but it is also con-
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ceded that he never took any receipt for any payments
which he had made to Miss Clarke or her sister. We
furthermore feel that the circumstances of this payment
were such that a man might very well have considered a
receipt unnecessary.
The respondent had left for Maine some time before
Labor Day in 1930. At that time Miss Clarke, with her
attendant, was on a vacation trip to New Brunswick.
Quite unexpectedly she left her attendant and came to
her apartment in Cambridge on August 26. In response
to a telegram, announcing this fact from New Brunswick,
the respondent’s secretary endeavored to get into communication with Miss Clarke, and after much difficulty
succeeded in doing so. On August 29 Miss Clarke came
to the office and had a long talk with Mr. Ramsey. The
subject of this talk was the desirability of discontinuing
the services of the attendant of Miss Clarke. Word was
sent from the respondent’s office, which reached him on
Saturday, August 30, 1930, concerning what had occurred,
and on Monday, September 1, 1930, he came to Boston
for the express purpose of seeing Miss Clarke. There is
no question but that he was at his office on September 2,
1930, and there is no question but that he was at the
Belmont Savings Bank and drew $BOO from a savings
bank deposit standing in the name of the two sisters as
executrices of their father’s estate on that day. This
money was drawn upon an order signed by Inez L.
Clarke. The respondent testified that he was at the
court in Cambridge in the morning, that he attended to
some business in connection with the Appellate Division,
that when he got to his office he found that Miss Clarke
had been there, and that he received word that she wished
to have some money drawn from the Belmont Savings
Bank. He stated that he went to her apartment in
Cambridge taking with him the bank books above
described; that he found that she was not at that time
so determined upon giving up the services of her attendant as he anticipated she would be from what had been
told him by his associates, but that she did desire some
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cash drawn from this deposit in the Belmont Savings
Bank, and that at first she desired $5OO, then suggested
1600, and finally settled upon $BOO. He stated that he tried
to dissuade her from drawing this amount in cash, that
he had money in the checking accounts from which he
could make this payment, and that he suggested that he
deposit the sum to her personal account in the Continental National Bank, as he had done on a previous
occasion. He stated that he asked her why she wished
it, and she told him that she desired to pay some bills.
He agreed to get the money for her and bring it to her
apartment, and then told her that he would place the
balance of the account to the account of her individual
book in the same bank. The Belmont Savings Bank is
about ten minutes’ ride from the part of Cambridge
where Miss Clarke resided. The respondent stated that
he went to Belmont, drew out $BOO in cash, and placed the
balance of $2,109.52 to the account of Inez L. Clarke in
the Belmont Savings Bank. He then returned to Miss
Clarke’s apartment, having been absent for about half
an hour, and delivered the $BOO in cash to her. He stated
he did not take a receipt from her because this book was
one belonging to Miss Clarke as surviving executrix under
the will of her father. The money was drawn on her
order, and he considered himself merely a messenger to
bring her the cash. No question is raised as to the
redeposit of $2,109.52, but Miss Clarke denies that she
ever received the $BOO cash. She further denies that she
saw the respondent upon that day. She states that she
went to his office and saw Mr. Ramsey and was told that
the respondent was on his vacation. If this is true, it is
evident that not only the respondent but his associates
in the office conspired to deceive this woman and thereby
perjured themselves. Miss Clarke produced two bank
statements to show that she had substantial sums on
deposit. One of these bank statements showed that she
had made no deposits, or withdrawals, from the preceding July, and that she made no withdrawals for a considerable time after September 2. The other showed
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that her first withdrawal after September 2 was September 16, two weeks later, when she drew a check for
$l.lO, and that after that there were no withdrawals for
some time. While this matter is not one in which the
respondent was acting in a fiduciary capacity, it is important because it is the only payment of money by the
respondent, in either capacity, which is disputed. In
every other instance the only question is with regard to
the application of money which was undoubtedly paid
as the respondent testified. We conclude that this money
was paid to Miss Clarke by the respondent under the
circumstances which he described.
As we have stated, with the exception of this payment
of $BOO, the only question in dispute between the parties
was whether the amount that he retained was a fair
amount for his services. We feel, however, that the
charge was fair compensation for the work the respondent
did. He served Miss Clarke as her counsel in many and
various ways. He took care of her personal affairs, managed her real estate, arranged to the best of his ability a
mode of living which was calculated to take her out of
her previous surroundings and enable her to live in
comfort and enjoy the life of a normal woman.

I

Narcotic Drug Situation.

Important and valuable services were rendered by the
respondent in the disposition of certain narcotic drugs
which were in the possession of these sisters at the time
of Genevieve Clarke’s death. Among these drugs were
hereoin, codeine and over 6,000 tablets of morphine.
There can be no mistake as to the possession of these
drugs because they were included in the sworn statements made by the sisters and also made by Inez Clarke
after her sister’s death. Miss Clarke’s account of how
she came into possession of these drugs is unsatisfactory
and evasive. Her main contention is that they were
drugs which she and her sister obtained from their father
who died in 1912. There was testimony that the amount
possessed by these sisters was twice as large as would be
found in all departments of a hospital in a comparatively
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large city or town. For years these sisters had been returning to the Federal authorities the same amount of
drugs not admitting that they had either bought, sold,
or prescribed any. Upon inspection of the drugs it was
evident that while some of them were old, as had been
stated by Miss Clarke, many were of comparatively
recent purchase. The respondent stated from inspection
of the drugs and from other things which he learned,
including statements of Miss Clarke herself, he came to
the conclusion that she had been violating the Federal
law known as the Harrison Act. She herself was greatly
disturbed at the attitude of the Federal officials when
she came to account for the drugs possessed by her sister
at the time of the latter’s death. Although she testified
that everything was pleasant with the officials of the
Federal government it was evident from her testimony
that she was being questioned, and when she came to
the respondent was greatly disturbed. The respondent
took the matter up, accompanied her to the Narcotic
Bureau, and by his representations obtained permission
to have the drugs destroyed. Her entire explanation of
this incident was in our opinion contradictory and untrue. Although the time occupied in this matter was
not great the respondent’s promptness, comprehension
of the danger and quickness of action were of great value
to Miss Clarke.
Rice Chocolate

Company Bonds.

One of the charges in the Probate Court hearing was
that the respondent improperly invested $4,500.00 in
the purchase of bonds of the Rice Chocolate Company.
We find that Miss Clarke knew all about the purchase
and sanctioned it. The respondent had only a nominal
interest in this corporation and no evidence whatever
was presented to show that he had profited in any way
by this purchase. On May 1, 1931, at the time of the
accounting, when she was given these bonds, she was informed that she could have the cash if she preferred. Later,
she received the full amount of principal and interest.
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Comment on Settlement.
There has been some comment over the fact that the
respondent made a settlement with his client and discontinued his appeal. The implication is that if he felt
he was right he would have pursued his appeal. Any
one familiar with the rules of law knows that neither an
offer in compromise nor a settlement of a dispute constitutes evidence one way or the other. Countless suits
are settled where there is little or no liability.
In the first place, Judge Stone was faced with the fact
that his attorney was very ill and had slight chance of
recovery. His own health had been seriously affected.
His family and his friends urged him strenuously to
conclude the matter. The cost of printing the record
alone would have been $3,300. And, above all, he was
faced with the rule of law that the Supreme Judicial Court
was bound by the findings of fact made by the Judge of
the Probate Court.
Whatever may be said, it is a fact that the settlement
made was to the satisfaction of all parties concerned, and
the entire matter was completely closed between attorney
and client.
Conclusion.

In conclusion, we feel that this whole matter was a
private controversy between an attorney and his client
and should never have been brought before the General
Court. It is unfortunate that the respondent’s bookkeeping methods were lax and that he did not differentiate
between the various funds in his hands. We do not
think the General Court is the tribunal to pass either
upon bookkeeping systems or reasonableness of fees.
We find that the so-called “misappropriations” found
by the Probate Court were not in fact misappropriations,
but were proper charges for services performed.
We know of no other case in Probate Court practice
where, on a petition to open an account, the administrator was proceeded against on the assumption that
charges made from time to time for his services were to be
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treated as misappropriations and where the Court adopted
this view without change. If the Court was of the opinion
that these charges were excessive, he could have disallowed some items and allowed others, for obviously
Judge Stone was entitled to some compensation for his
services.

As members of the Bar of the Commonwealth, and as
such, officers of the Court, w e yield to no man in a desire

r

to keep our judiciary above reproach and suspicion. We
feel, however, that we have an obligation to see justice
meted out to this respondent, who has had a long and
honorable career at the Bar and as a member of our
judiciary. He has faithfully served the Commonwealth.
In our judgment this case, involving his services in all
capacities, was never completely heard until heard by
this tribunal. It is our opinion, having heard all the
testimony and seen all the witnesses, that on all the
evidence presented, the petitioner has failed to substantiate his charges; and we hereby record ourselves as
dissenting from the action of the majority of the Committee.

J. BRADFORD DAVIS.
JAMES G. MORAN.
ANGIER L. GOODWIN.
PHILIP BARNET.
JOHN V. MAHONEY.
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A.

ATTORNEY,

these presents

That I, Inez L. Clarke of Cambridge, Massachusetts, have
constituted, ordained, and made, in my stead and place put,
and by these presents do constitute, ordain, and make, and in
my stead and place put Arthur P. Stone of Belmont, Massachusetts, to be my true, sufficient, and lawful Attorney for me
and in my name and stead, and to my use, to ask, demand,
levy, require, recover and receive of and from all and every
person or persons whomsoever the same shall or may concern,
all and singular sum or sums of money, debts, goods, wares,
merchandise, effects and things whatsoever and wheresoever
they shall and may be found due, owing, payable, belonging
and coming unto me the constituent by any means whatsoever;
to keep and deposit the same in any bank or trust company
in my or his name, to draw checks or drafts on such funds in
any such account and otherwise to transfer the same, to endorse
checks payable to my order, to sell and transfer certificates of
stock and other securities, to invest and reinvest any funds so
received or deposited by him or me.
Giving and hereby granting unto my said Attorney full and
whole strength, power and authority in and about the premises;
and to take and use all due means, course, and process in the
law, for the obtaining and recovering the same, and of recoveries and receipts thereof, and in my name to make, seal and
execute due acquittance and discharge; and for the premises
to appear, and the person of the constituent to represent before any governor, judges, justices, officers and ministers of the
law whatsoever in any court or courts of judicature, and there
on my behalf, to answer, defend and reply unto all actions,
causes, matters and things whatsoever relating to the premises.
Also, to submit any matter in dispute to arbitration or otherwise; with full power to make and substitute one or more At-

*
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torneys under my said Attorney and the same again at pleasure
And generally to say, do, act, transact, determine,
accomplish and finish all matters and things whatsoever, relating to the premises as fully, amply and effectually, to all
intents and purposes, as I the said constituent, if present,
ought or might personally, although the matter should require
more special authority than is hereby comprised I the said
constituent ratifying, allowing and holding firm and valid, all
and whatsoever my said Attorney or his substitutes shall lawfully do, or cause to be done, in and about the premises, by
virtue of these presents.
In witness whereof I have hereunto set my hand and seal
this twenty-sixth day of March in the year of our Lord one
thousand nine hundred and thirty.
Signed and sealed in presence of /s/ Inez L. Clarke L.S.
/s/ Adrienne E. Smith.”

to revoke.
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B.

DECREE OF JUDGE COLLEN C. CAMPBELL, PROBATE COURT FOR MIDDLESEX COUNTY.
“Commonwealth

of

I

Massachusetts,

Middlesex, ss. At a Probate Court held at Cambridge in
said County, on the thirtieth day of June, A.D. 1932.
The foregoing account having been presented for allowance,
and verified by the oath of the accountant, and the only person
interested having appeared by counsel, and objections being
made thereto and a hearing had thereon and the same having
been examined and considered by the Court:
It is decreed that the items as set forth in Schedules A and B
of said account be disallowed, and allowed in the sums as set
forth in Schedules A, B and C, in the account hereto annexed,
leaving the sum of twelve thousand nine hundred and twelve
and 94/100 dollars in Schedule C to be accounted for by the
accountant and except as herein modified said account be
allowed.
It is further decreed that the said accountant pay to the
respondent as interest the sum of fifteen hundred dollars and to
W. Barton Leach, Esquire, and to William G. Thompson, Esquire, forthwith as costs and expenses the sum of one thousand
eight hundred fourteen and 56/100 dollars.
It is further decreed that the respondent transfer and deliver
to the accountant bonds of Rice Chocolate Company to the
value of forty-five hundred dollars.

COLLEN C. CAMPBELL,
Acting Judge of Probate

Court.

1933.]

HOUSE —No. 1510.

Appendix

63

C.

REPORT OF MATERIAL FACTS.
This is an appeal from the decree as entered in the substituted
first and final account of Arthur P. Stone, administrator with
the will annexed of the estate of Genevieve Clarke, late of
Cambridge.
This account as presented would have been an ordinary contested account but for the fact that the accountant was acting
in two fiduciary capacities at the same time and for the same
person. The accountant admitted and it is not disputed that
both funds as held by the accountant were treated by him as a
unit and not as two separate funds.
The accountant seriously contends that he can handle an
estate in any way he sees fit and that his only obligation is to
account to the proper court for all assets that come into his
possession either as administrator or attorney in fact. That
contention may, in a general way, be true but I find under the
circumstances here disclosed that the accountant’s contentions
cannot be sustained.
I find and rule that this Court is not concerned under this
account with the accountant’s activities as attorney in fact but
that the funds were so intermingled that evidence was admitted
concerning his doings under his power of attorney for the purpose of separating the two funds and placing the funds in their
proper places.
Introductory Matters.

Genevieve Clarke, the decedent herein, died in Cambridge in
the County of Middlesex on January 29, 1930, leaving a will in
which all of her property was devised and bequeathed to her
sister, Inez L. Clarke, and in which the said Inez L. Clarke was
named as executrix. On the advice of Arthur P. Stone, Inez
L. Clarke declined in writing to act as executrix and assented to
a petition that Arthur P. Stone be appointed administrator
c. t. a. of the Estate of Genevieve Clarke. On February 24,
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1930, the said Stone was duly appointed administrator c. t. a.
of the Estate of Genevieve Clarke and gave bond without
sureties.
On May 2, 1930, Stone filed an inventory which I find to be
correct and to require explanation only as to Item 26 thereof
which reads as follows:
One-half undistributed interest in the Estate of
Augustus P. Clarke, estim
$15,000
At the death of Genevieve Clarke there were in existence twenty
savings bank accounts in various savings banks in the Commonwealth standing in the names of “Genevieve Clarke and Inez
L. Clarke, Executrices of the Estate of Augustus P. Clarke.”
It is agreed by all parties that these savings bank accounts were
the joint property of Genevieve Clarke and Inez L. Clarke as
individuals. The total balances in these accounts at the death
of Genevieve Clarke exceeded $40,000. Stone determined after
conference with Inez L. Clarke that the interest of Genevieve
Clarke in these joint bank books amounted to $15,000. He
therefore inventoried the interest in these books at $15,000 and
paid inheritance taxes on that valuation.
Stone received on February 24, 1930, all of the inventoried
assets in the Estate of Genevieve Clarke except the interest in
the said joint savings bank books. On or before July 22, 1930,
Stone received from Inez L. Clarke the said twenty savings
bank books standing in the names of Genevieve Clarke and
Inez L. Clarke, Executrices of the Estate of Augustus P. Clarke.
On March 26, 1930, Inez L. Clarke, on the advice of Stone,
executed a power of attorney, a copy of which is annexed to
this Report and marked “A” and is incorporated by reference
herein. From March 26, 1930, I therefore find that Stone was
acting in two fiduciary capacities:

f

(1) As administrator c. t. a. of the Estate of Genevieve

Clarke;
(2) As attorney-in-fact for Inez L. Clarke.
I further find that at least from January 23, 1930, to and including July 24, 1931, Stone was attorney-at-law for Inez L.
Clarke. I further find that during the same period Inez L.
Clarke had no other relative or friend to whom she was willing
to or did turn for advice except Stone and that Stone well
knew this fact.

I
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Stone kept two checking accounts in the State Street Trust
Company with reference to his activities as administrator and
as attorney-in-fact. The first checking account was opened on
April 2, 1930, in the name of “Estate of Genevieve Clarke,
Arthur P. Stone, Administrator.” The second was opened on
April 18, 1930, in the name of “Inez L. Clarke by Arthur P.
Stone, Attorney.” I find that moneys deposited in the checking account in the name of “Estate of Genevieve Clarke,
Arthur P. Stone, Administrator” were received by Stone as
administrator and that moneys paid out of said checking account were paid by Stone as administrator. I find that moneys
deposited in the account in the name of “Inez L. Clarke by
Arthur P. Stone, Attorney” were received by Arthur P. Stone
as attorney-in-fact for Inez L. Clarke and that moneys paid
out of said account were paid by Stone in his capacity as attorney-in-fact.
Conduct

of the

Estate

of

Genevieve Clarke

by

Stone.

The only creditors of the Estate of Genevieve Clarke were
persons to whom she was indebted on account of her last illness from January 23, 1930, to January 29, 1930. The claims
of these creditors were satisfied by the personal checks of Inez
L. Clarke. The assets of the Estate were entirely liquid except
as to an amount of household furniture which was delivered to
Inez L. Clarke in specie.
On February 27, 1930, three days after Stone had been appointed administrator and had received the assets of this
Estate, he sold Liberty Bonds of the par value of $1,850, assets
of the Estate of Genevieve Clarke, for $1,874.76. This amount
he deposited in his personal checking account. He made no notation of the said sale or the said deposit on any book, record or
paper kept with reference to the Estate. I find that this transaction constituted a misappropriation by Stone of $1,874.76.
On May 28, 1930, Stone withdrew from the Union Savings
Bank the entire balance of $937.39 standing in the name of the
Estate of Genevieve Clarke. Stone took the said amount for
his own purposes and made no notation of the withdrawal or
of the taking in any book or record kept with reference to
the Estate of Genevieve Clarke. I find that this withdrawal
and taking by Stone was a misappropriation of assets of the
Estate of Genevieve Clarke to the extent of $937.39.
On May 29, 1930, Stone purchased five $l,OOO bonds of the
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Rice Chocolate Company and paid for the same by a check for
$4,500 from the checking account of the Estate of Genevieve
Clarke and by a check for $5OO from the checking account of
Inez L. Clarke by Arthur P. Stone, Attorney. The income on
these bonds was deposited in the checking account of the Estate
of Genevieve Clarke and was contained in Schedule A of
Stone’s original account filed as administrator. I therefore find
that $4,500 par value of the said Rice Chocolate Bonds became
assets of the Estate of Genevieve Clarke upon their purchase.
The bonds were registered bonds and were registered in the
name of Arthur P. Stone without any designation of fiduciary
capacity. I find that the bonds were unmarketable; that the
issue was a small one and that the only bonds sold outside of the
Rice family and employees of the Rice Chocolate Company
were those purchased by Stone; that the indenture under which
the bonds were issued contained clauses which permitted a majority of the bondholders to prevent the trustee from taking any
action whatsoever upon a default in the payment of principal
or interest of the bonds; that Stone had full knowledge of the
infirmities of these bonds; that Stone was clerk, attorney and a
director of Rice Chocolate Company. I therefore find that the
bonds were an improper investment of Stone as administrator.
I find that Inez L. Clarke did not assent to the purchase of the
bonds and did not at any time when she knew of the facts which
made their purchase improper agree to take the bonds as assets
of the Estate of Genevieve Clarke.
On August 7, 1930, Stone drew a check for $2,000 on the
checking account of the Estate of Genevieve Clarke. The check
was drawn to cash and bears no endorsement. It was cashed by
Stone personally. At some time subsequent to the time of cashing the check there was written upon the check stub the words
A/c of services.” Stone devoted this amount of $2,000 to his
own uses. I find that this transaction constituted a misappropriation of $2,000 of assets of the Estate of Genevieve Clarke.
On October 11,1930, Stone withdrew from the savings account
Savings
of the Estate of Genevieve Clarke in the North Avenue
it to
and
devoted
in
cash
He
took
this
amount
Bank $1,550.31.
of
the
his own use. He made no notation of the withdrawal or
Estate
of
taking on any book or record having to do with the
Genevieve Clarke. I find that this transaction constituted a
misappropriation of $1,550.31 of assets of the Estate of Gene“

vieve Clarke.

I
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Checks were drawn by Stone to the order of himself or his law
partner or their partnership on the following dates and in the
following amounts, ostensibly for
May 13, 1930 .
May 13, 1930 .
October 1, 1930
April 28, 1931
April 28, 1931
Total

1

services:
$5OO

500
500
500
50
$2,050

I find that these were improper charges. I find that by reason
of the gross improprieties of Stone’s administration of this
Estate his services to the Estate were valueless and he is entitled
to no compensation.
If material, I find that Stone’s administration of the affairs
of Inez L. Clarke as attorney-in-fact was characterized by the
same type of impropriety. On August 26, 1930, he withdrew
from the savings account in the Franklin Savings Bank standing
in the names of Genevieve Clarke and Inez L. Clarke jointly
an amount of $678.07. On December 19, 1930, he withdrew
from the account of the Charlestown Savings Bank standing in
the same names the amount of $3,118.57. He devoted these
withdrawals to his own uses and made no notation of the withdrawal or of the devotion to his own use of these amounts on any
book, record or paper kept with reference to any of his fiduciary
capacities. If material, I find that for this reason he is entitled
to no compensation as attorney for Inez L. Clarke.
On May 1, 1931, Stone delivered to Inez L. Clarke securities,
bank books and cash which purported to be all of the property
which Stone was bound to deliver to Inez L. Clarke either in his
capacity as administrator or in his capacity of attorney-in-fact.
The property so delivered on May 1, 1931, was not allocated
between property being distributed to Inez L. Clarke as legatee
of Genevieve Clarke and property being returned to her as her
own. I find that only such property as is listed in Items 15 to
26 inclusive of Schedule B of the “Corrected and Adjudicated
Substituted First Account” annexed to my decree were delivered
to Inez L. Clarke by Stone as distribution under the will of
Genevieve Clarke. I find that all other property delivered to
Inez L. Clarke on May 1, 1931, was delivered by Stone in his
capacity as attorney-in-fact.
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On May 1, 1931, Inez L. Clarke assented to the
allowance
of the original “First and Final Account” of Stone. At
the
time of assenting she had no knowledge of the facts which made
the account an improper one. The said account was allowed
on May 5, 1931. The decree allowing the said account was
vacated on March 7, 1932, upon the petition of Inez L. Clarke.
The account now before me is a Substituted First and Final
Account which was filed on April 25, 1932. On May 23, 1932,
Stone was ordered to furnish a bond of $lO,OOO with sureties
and such a bond has been furnished.
Findings as to

the

Administrator’s Substituted

Account.

Items 2, 3, and 4 of Schedule A and Items 2, 3 and 5 of
Schedule B are disallowed for the reason that, as heretofore
found, the expenses of the last illness and funeral of Genevieve
Clarke were paid by Inez L. Clarke.
Items 32 and 33 of Schedule A and Items 15 and 18 of Schedule
B are in error as to small amounts and as corrected and allowed
in the Corrected Account attached to my decree. Item 17 of
Schedule B is disallowed for the reason that although $5O
would not be unreasonable compensation for the appraiser of
this Estate, no such payment was in fact made.
Item 26 is disallowed for the following reasons. The law
partnership of Stone & Stone of which Arthur P. Stone is a
member appeared on behalf of Genevieve Clarke and Inez L.
Clarke in an action at law brought by one Real!. The said
action was dismissed for lack of prosecution. All work with
reference to the case was completed prior to July 24, 1931.
On July 24, 1931, Arthur P. Stone on behalf of himself and
the law partnership of which he is a member gave to Inez L.
Clarke a receipt in full for all services performed by him or by
his partnership for Inez L. Clarke or for the Estate of Genevieve Clarke. On December 21, 1931, Stone wrote to the
attorney for Inez L. Clarke that no charge had been made for
the services in the case of Reall v. Clarke. In the original
account filed by Stone as administrator no such charge was
made. I therefore find that the charge now sought to be made
in Item 26 of Schedule B of the Administrator’s Account is
not made in good faith.
Item 27 is disallowed for the following reasons. The original
account filed by Stone contained no reference to any such
charge although the charge if proper was a debt of the estate.
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Stone on July 24, 1931, gave a receipt in full for services as
above stated. I find that the charge of $l5O set forth in Item
27 is not made in good faith.
Item 28 is disallowed for the following reasons. The original
account filed by Stone had no reference to such a charge. A
receipt in full by Stone was given on July 24, 1931, as above
stated. I find that the charge of $5OO sought to be made in
Item 28 is not made in good faith.
As to Items 27, 28 and 29 collectively I find that they were
never mentioned or suggested to Inez L. Clarke or any person
representing her and that she had no knowledge of such charges
until the Administrator’s Substituted First and Final Account
was filed on April 25, 1932. I further find that the administrator did not intend to make any such charges until he came
to the point of preparing the Substituted First and Final Account subsequent to March 7, 1932. I find that if these
charges or any of them had been made by any person other
than the administrator they would have been barred by the
Statute of Limitations. I rule that the Statute of Limitations
does not apply to bar these claims, but I find that the claims
are not made in good faith and are not proper charges.
Item 29 is disallowed because of improprieties in the administration of this estate as heretofore found.
Item 30 is disallowed for the reason that there was not delivered to Inez L. Clarke from the assets of the estate of Genevieve Clarke or as legatee under the will of Genevieve Clarke
an amount of $21,943.10. I find that only the amounts set
forth in Schedule B of the Corrected and Adjudicated account
attached to my decree were delivered to Inez L. Clarke as such
legatee.
Findings

)

as to

the

Corrected

and Adjudicated

Account.

I find that all items appearing in Schedule A of the Corrected and Adjudicated Account attached to my decree were
received by Stone as administrator c. t. a., of the Estate of
Genevieve Clarke and deposited in the checking account kept
by him as such administrator or in savings accounts standing
in the name of the Estate of Genevieve Clarke, w'hich savings
accounts were assets of said Estate.
Items 6, 7, 8 and 13 of Schedule A were amounts which
Stone received and which he should have taken in his capacity
as attorney-in-fact. However, he did receive the same in his
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capacity as administrator of the Estate of Genevieve Clarke
and did deposit these amounts among the assets of the said
Estate. Having taken these assets as administrator I rule
that he must account for them as administrator.
Item 22 of Schedule A represents a deposit through error
by Inez L. Clarke in the savings account of the Estate of
Genevieve Clarke in the North Avenue Savings Bank. I find
that this money came into the hands of Stone as administrator and rule that he must account for it as administrator.
Item 26 of Schedule A represents interest on bonds of the
Rice Chocolate Company which was received by Stone and
deposited in the checking account of the Estate of Genevieve
Clarke. I find that this amount was received by him as administrator and rule that he must account for it as administra-

*

tor.

As to Items 24 and 35 of Schedule A I make the following
findings. Stone determined that the interest of the Estate of
Genevieve Clarke in the savings bank books jointly owned by
Genevieve Clarke and Inez L. Clarke was $15,000, and inventoried the interest of the Estate in those books at that figure.
Stone withdrew from the said joint savings bank accounts
and deposited in the checking account of the Estate of Genevieve Clarke or savings account of the said Estate the following
amounts at the following dates:

July 25, 1930
July 25, 1930
July 25, 1930
October 11, 1930
October 15, 1930
Total

52,512 81
1,903 72
3,178 43
5,340 70

2,186 15

815,121 81

I therefore find that on October 15, 1930, Stone received as
administrator $121.81 in excess of the inventoried value of
the Estate of Genevieve Clarke in the said joint savings bank
accounts and I rule that having as administrator received such
additional sum he must as administrator account for the same.
I further find that on April 28, 1931, Stone withdrew an amount
of $2,888.58 from one of the said joint savings accounts and
deposited the same in the checking account kept by him as
administrator of the Estate of Genevieve Clarke. I therefore
find that he received as administrator a further amount of

I
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$2,888.58 in excess of the inventoried value of the Estate of
Genevieve Clarke in said joint bank accounts and rule that,
having received the same as administrator, he must account
for the same as assets of this Estate.
I find that all items listed in Schedule B of the Corrected
and Adjudicated Account attached to my decree were paid
by Stone as administrator of the Estate of Genevieve Clarke.
Items 6 and 7 of Schedule B represent balances of savings
accounts standing in the name of the Estate of Genevieve
Clarke which were withdrawn by Stone and deposited by him
in the checking account kept by him as attorney-in-fact for
Inex L. Clarke.
As to Item 22 of Schedule B I find that Stone withdrew
$5,375.00 from the checking account kept by him as administrator and invested the same in 500 shares of United States
Electric Light and Power Shares and that he delivered the
certificates for such shares to Inez L. Clarke on May 1, 1931.
As to Item 23 of Schedule B I find that Stone withdrew
$1,934.18 from the checking account kept by him as administrator of this Estate and invested the same in two bonds of
Central Power and Light Company which bonds were delivered to Inez L. Clarke on May 1, 1931.
As to Item 27 of Schedule B I find that Stone as administrator paid out of the checking account kept by him as administrator debts of Inez L. Clarke to various persons in the
total amount of $2,845.06 and that this amount is a distribution to Inez L. Clarke as legatee. I find that these payments
were made at various dates in the years 1930, 1931.
As to Schedule C of the Corrected and Adjudicated Account
I find that Items 1, 4, 6 and 8 were misappropriations by Stone
as administrator for the reasons heretofore given in detail. I
find that Items 2, 3, 7, 9 and 10 are improper charges of Stone
for alleged services for which he is entitled to no compensation.
I find that Item 5 represents an improper investment of funds
of the Estate in bonds which were delivered to Inez L. Clarke
on May 1, 1931. I find the investment to have been improper
for the reasons heretofore given in detail.
Interest, Costs

and Expenses.

I rule that Stone must pay interest at 6 per cent on each
item in Schedule C of the Corrected and Adjudicated Account
from the date when such item was withdrawn to the date of
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repayment of said amount by Stone to Inez L. Clarke and I
find that the amount of said interest to the date of this decree
is not less than $1,500.
I find that from February 27, 1930, to May 1, 1931, Stone
conducted this Estate for his personal benefit and profit and
not for the benefit of the Estate or of Inez L. Clarke, its sole
legatee. I find that he misappropriated to his own uses large
sums of money which were assets of the Estate and concealed
the misappropriations from Inez L. Clarke. I find that although Stone was three times requested in writing to give a
detailed w ritten account of his disposition of the assets of the
Estate of Genevieve Clarke he failed and refused to give such
an accounting. I find that in both of the accounts filed by
him the final item in Schedule B representing distribution to
Dr. Clarke is a fictitious item inserted solely for the purpose
of balancing the account. During the hearing upon the Substituted First and Final Account presented by Stone, Stone
testified to alleged conversations with Inez L. Clarke which I
find did not take place. He testified that the Rice Chocolate
Bonds were not in any part purchased for the Estate of Genevieve Clarke and I find that they were so purchased. He testified to other matters concerning this Estate which I find did
not take place in the manner to which he testified. I find that
his improper conduct of what should have been an estate extremely simple to administer has caused Inez L. Clarke to be
subjected to costs and expenses which would otherwise have
been unnecessary. I rule that I have discretion to require
Stone to pay Inez L. Clarke costs and expenses. I exercise
such discretion in favor of requiring Stone to pay $1,200 as
counsel fees and $614.56 as other expenses which I find to have
been incurred and to be reasonable.

r

Respectfully submitted,

COLLEN C. CAMPBELL,
Acting Judge of Probate Court
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D.

“SCHEDULE C.”
“Misappropriations and Improper Charges”
[As found by Judge Collen

Item

X

1930.
Feb. 27

2

May 13

No.

3

by

Accountant.

C. Campbell.]
Amount.

Misappropriation of proceeds of sale of Liberty
Bonds belonging to Estate of Genevieve Clarke
Withdrawal by check payable to Arthur P. Stone
for alleged services
by check payable to Mason H. Stone
as alleged fees for services
Misappropriation of balance in Union Savings
Bank by withdrawal of the total balance and
application to personal uses
Improper investment of funds of the Estate of
Genevieve Clarke in unmarketable bonds of
Rice Chocolate Company, a corporation in
which Arthur P. Stone has substantial personal
interests
Improper withdrawal from the checking account
of the Estate* of Genevieve Clarke by a check
payable to cash, unendorsed, cashed by Arthur
P. Stone, the words “a/c of services” being
.
,
subsequently written on the check stub
Payment by check drawn to Stone & Stone on
account of alleged services
Misappropriation by withdrawal of portion of
balance from the North Avenue Savings Bank
in cash and application to personal uses of
Arthur P. Stone

51,887 44
500 00

Withdrawal

4

22

5

29

6

Aug.

7

7

Oct.

1

8

Oct. 11

500 00

937 39

4,500 00

2,000 00

500 00

1,550 31

IS3I

9
10

Apr. 28
Apr.

28

Payment by check drawn to Stone & Stone of al.
.
.
leged fees for professional services
Payment of alleged fees to Stone & Stone for Land

Court services
11
12

13

Total
Credit against Items 1 to 10:
Items 2, 3 and 5 of Schedule B paid out of personal
funds of Arthur P. Stone
Total

500 00
50 00
$12,925

14

12 20
$12,912

94
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E.

METHOD OF PROCEDURE.

Statement

of

Senator J. Bradford Davis, Chairman,
March 16, 1933.

I

(Record, Pages 337-340.)

The Chair will make the following statement :
The Chairman made a statement on behalf of the Committee on Tuesday (see page 145 of the record), in which it was
stated:

“This is a hearing before a Joint Committee of the General Court, and, as such, will be conducted as are all other
hearings. The Committee will not attempt to exercise
judicial functions, nor is the Committee to be considered as
a trial court. Accordingly, the position of the Committee
with reference to the corrected and adjudicated substituted
first account of Arthur P. Stone, administrator c. t. a. of the
estate of Genevieve Clarke, including Schedule C, is that
such decree, including Schedule C, is received. With respect
to procedure, the Committee will follow the usual rules that
govern a legislative hearing and will not be bound by the
strict rules of evidence.”
This proceeding is in conformity with the procedure and
practice laid down by the Committee in the Justice Pierce
investigation in 1922, and it is stated in this connection on
page 12 of Senate No. 493:
“Your Committee announced that it was a Committee
appointed through adoption of a joint order by the General
Court for the purpose of conducting a legislative hearing
and was not to be considered as a trial court, exercising or
attempting to exercise judicial functions.”
Further, the procedure now being followed is in conformity
with the procedure laid down by the Committee in the Arthur

*
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K. Reading investigation in 1928, and it is stated in volume 1
at page 3 of the proceedings relative to the removal of Arthur
K. Reading:
“This Committee will consider House 1030, which is an
order to investigate the acts and conduct of Arthur K.
Reading during his tenure, etc. The Chairman makes the
following statement on behalf of the Committee. It should
be borne in mind at the outset this is a Committee appointed
under House Order 1030 for the purpose of conducting an
investigation as therein stated and is not to be considered as
a trial court exercising or attempting to exercise judicial
functions.”
And, again:

“The Committee shall exercise its discretion as to the
competency and admissibility of evidence that may be offered
and shall rule on the subject matter and form of the questions put to the witnesses if, as and when such rulings become
necessary. No argument shall be made on the admissibility
of evidence or on the form or propriety of the examination,
excepting at the request of the Committee.”

)

This Committee points out again that as to procedure, it is
following the procedure laid down in the two recent investigations.
The Committee calls attention to the fact that the order in
the pending matter is “in connection with the hearings of the
Joint Committee on the Judiciary,” etc. The authority given
supplements the usual conduct of a legislative hearing. The
wording of the order in the present case as to procuring evidence is the same as that contained in the Justice Pierce investigation order.
A request was made just before adjournment yesterday,
that the Committee summons three certain witnesses in
behalf of the petitioner on the ground that it was alleged that
these three persons had sent communications to the Committee
relative to the character and standing of Judge Stone. On this
request of counsel for the petitioner, the Committee deny the
request and will publicly state that the members, as individuals
and as a committee, will disregard these letters and any letters
that may be received in the future on the matter. Further, the
Committee consider the sending of letters to individual mem-
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bers of the Committee as rather in the nature of an impropriety,
under the circumstances.
I would like to make the following statement: The Committee will state that it is the privilege of counsel to comment in
argument at a later time on any matters that the counsel may
consider of clearly hearsay statements. Counsel have the right
in later arguments to comment on any matters counsel consider
have been heard which are hearsay.

I

