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I. Certain Corrective Amendments.
There are three perfecting or corrective amendments

that should be made in chapters 152 and 175 of the
General Laws:

1. Section 55 of said chapter 152 provides, in part,
that a policy of workmen’s compensation insurance
issued contrary to sections 56 and 60 of said chapter,
shall nevertheless be valid and binding on the company.
Section 60, as it stood in the General Laws (1921), and
as amended by St. 1923, c. 139, § 2, was revised by St.
1930, c. 129, § 2, and renumbered as section 60C. The

reference in section 55 to section 60 should therefore be
amended to refer to section 60C.

The aforesaid provision of section 55 should also refer
to such a policy issued in violation of section GOD of
said chapter 152. This section is analogous to said sec-
tions 55, 60C and 60D, and prohibits the issue of such a
policy by a domestic insurance company which has
failed to make a deposit with the State Treasurer upon
an order of the Commissioner of Insurance under section
57. If such a policy issued contrary to said sections 55,
56 and 60C is to be valid, the same rule should apply to
such a policy issued in violation of section GOD, or any
other provision of chapter 152. Any policy of insurance
issued contrary to chapter 175 of the General Laws is,
under section 193 of said chapter, nevertheless valid and
binding on the insurer.

It is recommended that said section 55 be amended by
inserting the words: —any provision of this chapter,—
in place of the words “section fifty-six or sixty”, as set
forth in the accompanying bill. This amendment will
cover both the changes herein recommended.

RECOMMENDATIONS.
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2. Section 19A of said chapter 175, enacted by St.
1921, c. 172, relates to the merger or consolidation of
two or more insurance companies into a new corpora-
tion. The section provides that the provisions of sec-
tions 48, 51 and 54, relative to the classes of business
which domestic insurance companies may transact, shall
apply to the new corporation created by the merger or
consolidation. Sections 48 and 51 relate to the kinds of
business for the transaction of which domestic stock
companies may be formed and which such companies
may transact, in addition to the kinds specified in their
charters, subsequent to their formation. Section 54
regulates the additional kinds of business that domestic
mutual companies may transact after their incorporation.

Section 48A of said chapter 175 was enacted by St.
1924, c. 406, § 6, and specifies the classes of business for
the transaction of which domestic mutual companies
may be formed, and said section 19A should obviously
refer also to section 48A.

3. Section 167 A of said chapter 175 originally pro-
vided that an insurance broker’s license issued to an
individual who had served in the armed forces of the
United States in the time of war or insurrection should
be issued without the prescribed fee.

This statute was amended by St. 1929, c. 232, to
extend this exemption to a veteran making application
for such a license as a member of a firm under G. L.
c. 175, § 173. Section 173 relates also to insurance
agents’ licenses, as well as insurance brokers’ licenses,
issued to firms. There is no exemption in favor of vet-
erans holding insurance agents’ licenses, since the fee of
two dollars required therefor is paid by the insurance
company on whose appointment the license is issued.
As this statute now stands, the exemption applicable to
an insurance broker’s license issued to a firm applies
also to an insurance agent’s license so issued. This was
not intended, as is evident from the title of said St. 1929,
c. 232, which reads: “An Act relative to the Issue of
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Insurance Brokers’ Licenses to Partnerships Composed
in Whole or in Part of Veterans.”

Section 167 A of said chapter 175 should therefore be
accordingly amended.

11. Larceny of Premiums by Insurance Agents
and Brokers.

1. A recent prosecution of an insurance agent and
broker for alleged larceny of collected insurance premi-
ums under G. L. c. 175, § 176, disclosed what appears
to be a serious defect therein which should be remedied,
if the statute is to operate effectively to prevent the
fraudulent conversion of insurance premiums collected by
insurance agents and brokers.

The defendant in this case was charged with failing to
account for nearly $lO,OOO which he had received as
premiums on insurance policies he had issued or negoti-
ated. His defence was, in substance, that there was a
debtor and creditor relation between himself and the
insurers named in the indictments, or their agents, that
this carried with it the implied permission to use the
premiums as his own, and that he was therefore merely
civilly and not criminally liable therefor. The presiding
justice charged the jury to the effect that section 176
does not create a new or distinct crime, that the offence
therein described is embezzlement, and that if they
found that there was such a relation, it was enough to
show that there was no criminal intent on the defend-
ant’s part and to rebut the prima facie case proved, as
the statute provides, by showing a failure to pay over
collected premiums on a written demand.

A review of the law in embezzlement will perhaps serve
to demonstrate that it was the original intent and pur-
pose of this statute to foreclose any such defence.

At common law an insurance agent or broker, or any
agent or servant, who in the course of his employment
lawfully received into his possession money for his prin-
cipal or employer, and who fraudulently converted it to

his own use, was not punishable criminally. The gist of
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the crime known as larceny at common law was the
felonious taking and carrying away of another’s property
from his lawful possession. The fraudulent conversion
of property of another which came lawfully into one’s
possession did not constitute such larceny, since the
requisite tortious breach of the owner’s actual possession
was lacking. (Rex v. Bazeley, 2 East, P. C. 571.) In
consequence of this decision a statute was passed in
England (St. 39 Geo. 111, c. 85) under which it was made
a crime for a servant or agent to convert or embezzle
money or property of his master or employer that came
into his possession. This is known as the crime of
embezzlement.

The first statute in this Commonwealth defining and
punishing this crime was apparently St. 1834, c. 186.
Section 1 thereof applied to clerks and servants who
fraudulently converted their master’s property in their
possession, and section 3 applied to any person who
embezzled or fraudulently converted to his own use
property entrusted to him by another. This statute
was carried into the Revised Statutes of 1836 as sections
29 and 30 of chapter 126, but the provision of section 3,
relative to embezzlement by any person other than a
servant or agent, was modified and restricted to persons
receiving property from another for carriage and delivery.
(See Com. v. Williams, 3 Gray, 461.)

The next statute appears to have been St. 1857, c. 233
(G. S. c. 161, § 35; P. S. c. 203, § 37), which was enacted
to punish any person who embezzled or fraudulently
converted to his own use money, goods or other property
which was delivered to him.

It was held that St. 1834, c. 186, § 1 (R. S. c. 126,
§29; G. S. c. 161, § 28), did not apply to a person whose
business was that of a common agent for divers princi-
pals, such as an auctioneer, attorney, collector of accounts,
or a general commission merchant, which by custom or
usage carried with it the implied permission to treat all
moneys received as a general fund out of which all obli-
gations were payable, and to be used and treated as his
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own property, and that in such a case the funds were
not impressed with a trust in favor of the principal, and
the relation between the agent and principal was that of
debtor and creditor. (Com. v. Stearns, 2 Mete. 343;
Com. v. Libby, 11 Mete. 64. See also Com. v. Foster,
107 Mass. 221; Com. v. Smith, 129 Mass. 104; Com. a.
Moore, 166 Mass. 513; Com. v. King, 202 Mass. 379.)

No case involving an embezzlement by an insurance
agent appears to have been decided in this Common-
wealth, but in 1873 it was held by the Supreme Court of
the State of New York that under a statute against em-
bezzlement substantially the same as the Massachusetts
statute hereinbefore cited (St. 1834, c. 186), ah insurance
agent receiving premiums for an insurance company
could be convicted of embezzlement where it appears
that the company charged the premiums to the account
of the agent, who in turn gave credit to the insureds and
received payment thereof from them in varying amounts,
and remitted to the company the full amount of a premi-
um when he received it from the insured. The court
held, in substance, that the defendant was accountable
to the insurer only as a debtor for a balance on an account
and not as a fiduciary, and cited the cases of Com. v.
Stearns and Com. v. Libby, supra. (People v. Howe,
2 T. & C. (N. Y.), 383.)

It seems clear that under the decisions in the cases of
Com. v. Stearns and Com. v. Libby, and People v. Howe,
supra, an insurance agent who embezzled or fraudu-
lently converted to his own use premiums lawfully

received by him on insurance policies he issued or pro-

cured could not have been convicted of embezzlement
under the statutes cited. An insurance broker, inci-

dentally, as hereinafter stated, at common law is not
ordinarily the insurer’s agent, and when he receives a

premium it is, at common law, not ordinarily pan o

him in an agential capacity for the insurer, so that he

could not have been held for embezzlement, under those

statutes, from the insurer.
_

,

St. 1878, c. 166, was enacted quite evidently to remei.
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this omission in the then existing embezzlement statutes.
This statute ordained in section 1 that an insurance
agent or broker who negotiated a policy of insurance in
favor of another is the agent of the insurer for the pur-
pose of receiving payment of the premium therefrom,
and in section 2, that if he embezzled or fraudulently
converted any such premium to his own use he should be
deemed guilty of larceny.

Section 1 of this statute, now in force as G. L. c. 175,
§ 169, changed the common law rule that an insurance
broker, is ordinarily the insured’s agent and made him
the insurer’s agent to receive the premium on any policy
he negotiates. (See Ritson v. Atlas Assur. Co. Ltd., 279
Mass. 385.) This means that if the insured pays his1

premium to the broker who effected the policy, it i
payment to the company, even though
to remit the premium to the company, and it cannot
lawfully cancel the policy for non-payment of premium.
(G. L., c. 175, § 187D; Michelson v. Franklin Fire Ins.
Co., 252 Mass. 336.) It was because of this change in
the common law rule that an insurance broker was in-
cluded with an insurance agent in the provision against

rhi: enact

St. 1910, c. 426, now section 176 of chapter 175 of the
General Laws, which provides that an insurance agent or
broker who receives a premium on a policy that he nego-
tiates holds it in trust for the company issuing the policy,
and that his failure to pay it to the company upon
written demand thereof is prima facie evidence of mis-
application thereof, and upon conviction thereof he is
guilty of larceny.

It seems reasonable to conclude, in light of the pre-
venient law, that the offence of larceny by embezzlement
of collected premiums by an insurance agent or broker
as originally created by St. 1878, c. 166, now G. L. c. 175,
§ 176, was intended to be a new statutory crime, as was
the crime of embezzlement originally established by St.
39 Geo. 111, c. 89, separate and distinct from the general
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offence of embezzlement under such statutes as St. 1857
c. 233 (G. S. c. 161, § 35; P. S. c. 203, § 37), and that
the apparent purpose of St. 1878, c. 166, was to abolish
the implied permission arising out of a trade usage or
custom as a defence to a fraudulent conversion of col-
lected premiums. It is rather difficult to explain the
enactment of St. 1878, c. 166, on any other ground.

St. 1899, c. 316, § 1, later R. L. c. 208, § 26, and now
G. L. c. 266, § 30, classified the offences priorly known
as larceny at common law, embezzlement and procuring
by false pretence, as “larceny,” and St. 1899, c. 412, § 12,
later R. L. c. 218, § 38, and now G. L. c. 277, § 39, pro-
vided, in substance, that a person guilty of any form of
larceny, any criminal embezzlement, or obtaining prop-
erty by criminal false pretence, may be indicted for
“larceny” and convicted thereof upon evidence that
would support a conviction of any of the three offences.

In Com. v. King, 202 Mass. 379, it was held that a
stock or investment broker charged with the embezzle-
ment or fraudulent conversion of stocks or securities
entrusted to him could not be convicted of larceny by
embezzlement if there was a relation of debtor and
creditor between the defendant and the persons whose
funds or property he was alleged to have stolen, although
by R. L. c. 208, § 47, now G. L. c. 266, § 56, embezzle-
ment by a stock broker is apparently made a specific
offence. The court intimated that section 56 was appar-
ently intended to abolish the defence of an implied per-
mission arising out of a debtor and creditor relation,
based on a usage, to use funds entrusted to him as his
own property, but apparently considered that under St.
1899, c. 316, § 1, c. 412, § 12; R. L. c. 208, § 26, c. 218,
§ 39, the offence was to be treated as a form of larceny
as defined by said chapter 208.

G. L. c. 175, § 176, which, as has been indicated, is
likewise a statute against an embezzlement not punish-
able at common law, is in pari materia with R. L. c. 208,
§ 47, now G. L. c. 206, § 30, dealt with in the King case.
If therefore the relation of debtor and creditor is open
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as a defence to an indictment for what is an embezzle-
ment mentioned in said section 56, the conclusion seems
inescapable that the same defence is available to a
defendant indicted for the unlawful conversion of an
insurance company’s premiums under said section 176.

It follows that the situation is apparently the same as
it was prior to St. 1878, c. 166, and that that statute did
not accomplish the apparent purpose of its enactment.

Voluntary associations, partnerships and corporations
may be licensed under G. L. c. 175, §§ 172A, 173 and
174, as insurance agents or brokers. These sections were
enacted in 1923, 1920 and 1915, respectively, long after
the statute relative to larceny of premiums.

It is not clear that a person specified as a trustee, part-
ner or officer or director in a license issued under said
sections, who fraudulently converts to his own use pre-
miums that he receives on policies issued or negotiated
by his association, firm or corporation, can be held for
larceny thereof from the insurance company, although
these sections each provide that a trustee, partner or
officer, as the case may be, specified in any such license
shall be “personally liable to the penalties of the insur-
ance law for any violation thereof,” even though the act of
violation was done in the name of or on behalf of the asso-
ciation, firm or corporation. The provisions of G. L. c. 175,
§ 176, are apparently designed to apply to an individual
(see 2 Op. A. G. 299). If, as hereinbefore indicated, said
section 176 does not create a separate offence apart from
G. L. c. 266, § 30, a larceny described therein apparently
does not constitute a violation of the “insurance laws,”
but rather of the general larceny statute in G. L. c. 266,
§ 30, so that the aforesaid provision in each of said sec-
tions 172A, 173 and 174 may not extend the provisions
of said section 176 to such a trustee, partner or officer
acting in his agential capacity. This point should be
definitely covered by the statute.

2. There are several other amendments that should be
made in G. L. c. 175, § 176, to clarify it and facilitate its
operation;
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(1) There is a question as to the venue of indictments
or complaints against insurance agents or brokers under
G. L. c. 175, § 176, in view of the provision in this section
for a written demand on the defendant; that is, whether
the venue should or may be laid in the county or district
in which the demand is made upon him, or whether it
must be laid in the county or district in which he received
the embezzled premium or in any county or district in
which he had possession thereof, as provided in G. L.
c. 277, § 58. If this section does not create a specific
crime, it would seem that the venue is any county or
district in which the defendant had possession of the
money.

It would tend to eliminate a multiplicity of complaints
or indictments in this class of cases, if the venue may be
laid in the county or district in which the written demand
was made or in which the accused resides or has a place
of business. The conversion of the aggregate amount
received by the defendant on several policies is essen-
tially one offence and may properly be so regarded.

(2) The present law does not refer in terms to a li-
censed insurance broker, and it is not clear whether an

unlicensed broker is criminally liable thereunder. Under
G. L. c. 175, § 187C, enacted in 1923, an insurer is not
bound by the payment of a premium to an unlicensed
insurance broker, and such a payment does not preclude
a cancellation of the policy for non-payment.

The protection contemplated by this section should
not apply in the case of an unlicensed broker to whom
it is unlawful, under G. L. c. 175, § 177, for a company to

pay compensation for negotiating insurance. This sec-
tion therefore should refer to a licensed broker.

If this amendment is adopted a similar amendment
should be made in section 169 of said chapter 175.

(3) The provision of this section for a written demand
should be amplified by providing that such demand sha

be signed by a duly authorized officer of the company,
or the agent who issued or executed the policy, oi y

any person thereunto authorized in writing by e

company or any such officer.
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(4) The word “premium” in this section undoubtedly
means the entire premium. If this is the case, an insur-
ance agent or broker may receive a large proportion of a
substantial premium, convert it and not be amenable to
prosecution. The section should therefore be amended
to apply to a part of a premium.

(5) The statute refers to the receipt of money “or
substitute for money” as a premium. These quoted
words are not entirely clear. They seem to imply that
an insurance agent or broker may accept money or
anything else in payment of a premium, but an agent to
receive payment has no authority to take anything but
money unless expressly authorized by his principal. In
the ordinary case an insurance agent or broker has no
such authority. These words appear to be unnecessary,
and it is therefore suggested that they be excised, or, if
they are retained, that they be modified by the addition
of the words “with the written consent of the company.”

(6) This section as enacted by St. 1910, c. 426, pro-
vided that upon conviction the defendant should be
deemed guilty of larceny and punished accordingly. The
phrase quoted was omitted in the revision of the General
Laws as superfluous, but since a question has been raised
as to the penalty applicable to the larceny described in
this section, it seems advisable to provide the penalty.
One court has held that the penalty applicable is the
general penalty, a maximum fine of $5OO, fixed by section
194 of said chapter 175 for a violation of any provision of
said chapter not specifically punishable. The words
“and punished accordingly” in the 1910 act were un-
doubtedly intended to make the general larceny penalty,
prescribed by G. L. c. 266, § 30, apply. It is therefore
recommended that this section be amended by adding a
provision that the penalty provided in section 30 of
chapter 266 shall apply.
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111. Solicitation op Residents of the Common-
wealth by Unlicensed Foreign Insurance Com-
panies, Associations, etc., through the Mails.

The Legislature at its regular session of 1933 enacted
St. 1933, c. 25, on my recommendation, to prohibit the
printing in newspapers, etc., published in the Common-
wealth of advertisements of unlicensed foreign insurance
companies. This statute has proven effective and has
furnished a much needed protection to uninformed per-
sons who purchase policies from such companies, by
cutting off a very common method of solicitation.

This statute does not and no state statute can validly
prohibit an unlicensed foreign insurance company from
sending circulars from another State through the mails
to our residents. This practice is very extensive, as is
indicated by the fact that in a period of three years one
of these companies, the Postal Life and Casualty Insur-
ance Company of Kansas City, Missouri, caused over
300,000 circulars to be mailed in this Commonwealth,
a large number of which reached our residents.

In my recommendations as contained in House Docu-
ment No. 88 of 1933, I described at length the nature of
the concerns that do business in this manner. This matter
is, in my opinion, so important that I deem it to be proper
here to repeat in part what was said in that document in
reference to this matter:

I feel that the matter should again be referred to the Legislature
with an urgent recommendation that some legislation be enacted im-
mediately to protect the public, so far as it can be protected, against
the operations of unlicensed companies, many of which are, as above
stated, absolutely unreliable and ineligible for a license under our
statutes. Some of these concerns are or operate as assessment com-

panies, and as such are barred, and wisely, under our statutes.
There are a number of these concerns formed under the laws o

some of the western States, including a group incorporated under
the laws of Indiana as “benevolent corporations.” According to the

insurance commissioner of that State, they have no legal aut on j

under their charters to make contracts of insurance of any kind.
A proceeding was brought in the circuit court of Marion Count,

Indiana, to annul the charter of one of these concerns, called
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National Colored Aid Society, for transacting an insurance business
illegally. The court in an elaborate opinion gave judgment against
the defendant. The court made these trenchant statements in its
decision:

“The relator above as prosecuting attorney for the 19th judicial
district of Indiana brings this action as an information against the
defendant and asks that the franchise of the latter be forfeited, the
corporation dissolved and its officers and agents enjoined from solicit-
ing, selling and issuing certain contracts alleged to be contracts of
insurance made in violation of the insurance laws of the State of
Indiana. The issues have been formed through an answer in general
denial by the defendant corporation.

“Under such issues the parties have stipulated in writing the facts,
which in substance are as follows: That defendantwas incorporated
August 8, 1930, under an act of the Indiana Legislature for the in-
corporation of societies not for pecuniary profit, approved March 6,
1889, as shown in Acts 1889, p. 141. That its articles of associa-
tion as filed in the office of the Secretary of State of Indiana, and

3rder of Marion County thereof,
formed to be

later filed in the office of the Rec
disclose the objects for which it was

‘“To unite reputable men and 1
wage earners, not for pecuniary pr
aid to widows, widowers, creditors

■omen of the negro race who are
ifit but for the purpose of giving
and those dependent on its de-

ceased members (nothing in the above shall be construed as to include
caring for dependent children), and to aid its members who become
totally disabled, all such aid to be by voluntas contributions and not
by fixed dues or assessments.’

“‘The facts in this case are stipulated and are not in dispute. It
therefore becomes a matter of law for the court to determine whether-
under the facts the defendant company is a corporation organized
and functioning not for profit, such
society, as contemplated under the r

a club, lodge, social or athletic
profit incorporating act (Burns)

Sec. 5485, supra, or whether it is in practical effect a mutual life and
accident insurance company as described in (Burns) Sec. 8989 supra.’

“‘Whether a contract or practice carried on under its provisions
constitute the business of insurance is determined, not merely from
some isolated terminology of a certificate of membership, but rather
from its contents as a whole and th
tical interpretation of that contract

;t of the parties as a prac-

“‘Undoubtedly, the Legislature intended to maintain a strict line
of demarcation between “societies, associations and clubs, not for
pecuniary profit,” and corporations “engaged in the business of life
insurance upon the assessment plan.” It has, however, given a fair
indication of the character of insuring organizations it regards as
being within the former scope by a specific designation of those whom
if has especially excluded, namely; religious, fraternal and secret
societies, labor and soldiers organizations, bodies having ritualistic
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ceremonies which are subordinate to a supreme head, and organiza-
tions engaged solely in benevolent works.’

“‘There can be no valid contention that the defendant company
is included in any of the above exceptions, unless it be under the
general designation of an organization “engaged solely in benevolent
works,” and the determining factor in that would be the legislative
meaning of the word “benevolent.” ’

‘“The dictionaries generally define “benevolent” as “having a dis-
position to do good;” “love for mankind;” “kind;” “charitable;”
“munificent;” “benign;” “philanthropic.” But can it be fairly said
that under the facts in this case the defendant, with its admitted activi-
ties and the provisions of its certificate, can be brought within any of
these meanings any differently than any other insurance company
predicated upon the assessment plan? ’

“‘And can it be said that any person or institution is dispensing
benevolence, who, for such so-called benevolent acts, is being com-
pensated for them? The recipient of this benevolence pays a member-
ship fee of five dollars, a registration fee of one dollar, and all other
amounts required to be paid under the terms of the certificate, which
may be more or less according to the numerical membership. No less
can be said of any other assessment company recognized and operat-
ing as such under the insurance laws of the State.’

“‘The facts as stipulated clearly show that by the activities of
defendant company, either a complete abandonment of the original
objects of the society has been had, or a scope of endeavor and accom-
plishment entirely exceeding that of the generally understood purposes
of the organization has been carried on. In either event the defendant
is chargeable with acts undeniably ultra vires.’

“ ‘ I cannot help but conclude that had an accurate recital of the
real purposes and objects of the company as shown by the evidence
been stated in its petition for a charter, namely, the operation of a life
and accident insurance business, the franchise or incorporation cer-
tificate would never have been issued except as coming under the
regulatory statutes creating an insurance company. No reasonable
intimation can be garnered from a recital of these alleged “objects,

that defendant company intended embarking upon a life insurance
business, and the State is more or less justified in asserting that at

least a phase of deceit was practiced in procuring the articles of in-

corporation. It surely cannot be said that uniting a class of people
and giving them aid through voluntary contributions is the equivalent
or even an approximation to a life and accident insurance business
maintained through assessments, failure to pay the same resu tmg

in suspension and forfeiture of rights. If for no other reason a

this I feel that defendant has violated its franchise rights.’
“‘I am of the opinion therefore that defendant company an i

officers and agents should be permanently enjoined from selling i s
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contracts, and that its franchise be forfeited and the corporation dis-
solved.’ ”

One of these concerns known as the National Aid Society seems
to be more active than the others in issuing its certificates to residents
of the Commonwealth, and publishing advertisements in the Com-
monwealth soliciting persons to act as its agents or to accept its
contracts. This concern, according to the Department’s information,
operates from Springfield, Illinois, in an apparent endeavor to keep
beyond the reach of the Indiana authorities, and it apparently may
operate in Illinois as long as it does not issue its contracts in that
State to residents thereof. It files no financial statement in Indiana,
and no one apparently knows whether it is solvent or not.

The case of this concern is typical. It is nothing more or less than
an assessment insurance company, as the Indiana court ruled, and
its benevolent character is purely a pretence. This is the type of
company against which legislation is sought to curtail its operations
in so far as they consist of advertising in newspapers and magazines
printed in the Commonwealth.

It is indisputable, as the experience of the department
has shown, that hundreds of our citizens purchase the
“contracts” offered by these concerns, lured by the bait
of “cheap” and “benevolent” insurance, and I believe
that further legislation should be enacted to counteract
as far as possible the pernicious effects of the persistent
and continuous advertising and solicitation campaign
that these concerns wage through the mails.

I recommend that the Commissioner be authorized, if
he finds that an unlicensed foreign company is soliciting
residents of the Commonwealth in any manner, to accept
its policies or contracts or to act as its agents or solicitors
therein; to publish a public notice stating the name and
address of the company, that it is not licensed in the
Commonwealth, that it cannot be sued -in its courts if it
contests a claim, and any information relative to the
company’s finances, business policies, methods or man-
agement that he may possess and deem advisable to dis-
seminate to the public. The publication of such an
official notice under statutory sanction would not, of
course, reach every person, but it would unquestionably
serve to dissuade many persons from dealing with these
covinous concerns.
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I recommended a similar bill as an alternative to the
bill that became St. 1933, c. 25, but later decided that
its passage was not perhaps necessary if the other bill
was enacted. The experience above described has in-
duced a contrary opinion.

The expense incident to the operation of this bill
would be small in comparison with its efficacy as a means
to inform the public of the nature of these concerns and
to warn them against dealing with them.

IV. Rights of Mortgagees of Realty named as
Payees in Fire Insurance Policies.

The question has arisen whether a fire insurance policy
that is payable to a mortgagee of insured realty which is
void at and from its issue as to the person therein named
as insured is also void as to such mortgagee. The present
standard fire policy as set forth in G. L. c. 175, § 99,
contains a provision, commonly called the “mortgagee
clause,” that the right of such a mortgagee to recover on
the policy is not affected by any act or default of the
mortgagor, but it is very doubtful to say the least, in
view of the decision in Thomas v. Commercial Union
Assur. Co., 162 Mass. 29, that this provision operates
to put such a policy in force in favor of the mortgagee
when it is void and never took effect as to the mortgagor.

It may happen that a policy is issued in the name of a
person other than the mortgagor as the insured and is
payable to a mortgagee, or, as was the fact in the Thomas
case, there is a material misdescription of the property
insured. The decision in the Thomas case held that
neither the insured nor the mortgagee could recover on

the policy, which was in the standard form and contained
the aforesaid “mortgagee clause.”

It is needless to state that if a mortgagee is not pro-
tected in a case in which the policy never took effect as a

valid contract, his nomination as a payee therein is an
idle gesture. No sound reason appears why the mort-
gagee should be protected, as is the case, against an
invalidation of the policy by acts of the mortgagor sub-



HOUSE —No. 102.1934.] 17

sequent to its issue, and not against acts in which he does
not participate that render the policy inoperative ab
initio as a valid contract.

This question should be settled by a statute providing
that the policy shall attach in favor of a mortgagee,
irrespective of its invalidity for any cause as to the person
named therein as the insured.

V. Modification of the Standard Fire Insurance
Policy.

Section 99 of chapter 175 of the General Laws pre-
scribes a standard form of fire insurance policy, but
clause Ninth of said section provides that a company
may by means of a rider or endorsement incorporate
therein “provisions adding to or modifying those con-
tained in the standard form.”

The Attorney General has ruled (1 Op. A. G. 104, 540;
2 Op. A. G. 545; (1920), 286) that this clause permits
any modification of or addition to the said form in so
far as it is consonant with general principles of law.

This clause permits, for instance, the alteration of the
cancellation clause in said form, so that the requisite
number of days’ notice is less than ten, the number
specified in the form. (2 Op. A. G. 545.) It also permits
the elimination of the requirement that the insurer pay
a return premium on the cancellation of a policy, and
that notice of cancellation be given to a mortgagee
named as payee in the policy. It still further permits the
excision or the alteration of the clause, called the “mort-
gagee clause,” in said form that no act or default of any
person other than the mortgagee shall affect his right to
recover on the policy.

It appears that some fire companies are endorsing the
said standard form to eliminate the requirement for
notice of cancellation to the mortgagee, and to substitute
the “mortgagee clause,” so called, in the New York
standard fire policy for the clause in the form fixed by
said section 99.

This authority to modify is, in my judgment, too broad,
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and should be restricted so that the provisions in said
standard form relative to cancellation, rights of mort-
gagee, limitation of action and arbitration cannot be
eliminated or modified. The arbitration clause, in view
of G. L. c. 175, § 100 et seq., supplementing the said
clause, may not be alterable under clause Ninth, but the
point should be definitely settled.

The standard fire policy provides that the insured
shall forthwith, upon the occurrence of a loss, submit a
sworn statement to the company setting forth certain
facts. Section 102 of chapter 175 provides that an in-
sured may, in lieu of said statement, give a written
notice of the loss to the company, and that such notice
dispenses with the sworn statement unless the company,
forthwith upon receipt of said notice, makes a written
request on the insured that he file the sworn statement.

This section further provides that the company waives
both the said written notice and sworn statement if,
without having received either, it sends an agent or

other representative to investigate, settle or adjust a

loss, and that, in such a case, the insured is required to
render the sworn statement if the company makes a

written request therefor.
The said form of policy provides that the company

may within fifteen days after receiving a sworn state-
ment, when filed in the first instance, repair or rebuild
the premises, and that the amount of the loss shall
become due and payable at the expiration of sixty days

from the filing of such statement.
Section 102 provides that if the insured gives a written

notice, the aforesaid periods of time run from the cate
upon which said notice is received, unless a written request

for the sworn statement is then made, as aforesak, «

it does not provide, except inferentially, that if sai

statement is filed pursuant to such a request after receip

VI. Notices and Sworn Statements, etc., under
the Standard Fire Insurance Policy.
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of the written notice, those periods of time run from the
date upon which the said statement is filed.

This section does not provide that the aforesaid periods
shall run from the date upon which an adjuster is sent to
settle the claim, when no written notice or sworn state-
ment has been filed by the insured, or from the date
upon which such a statement is rendered upon a written
request therefor made by the insurer after the adjuster
has been sent to settle the claim, nor does it specifically
provide that, in such a case, the written request for the
sworn statement be made forthwith.

Section 102 relates in terms to a loss by fire. The
standard fire policy may, however, include insurance
against loss by lightning and any of the other risks or
hazards recited in clause First of section 47 of chapter
175, such as, e.g., wind, tornado and certain explosions.
This section should be revised so that its provisions apply
to a claim for any loss insured thereunder.

VII. Cancellation of Insurance Policies.
Section 187 C of chapter 175 of the General Laws, rela-

tive to the cancellation of insurance policies which by
their terms are cancellable by the insurer, provides, in
part, that a notice of cancellation shall or may be sent to
the insured by registered mail, and that an affidavit of an
officer or agent so sending the notice that it has been so
sent, is prima facie evidence that cancellation has been
duly effected.

A question has arisen as to whether this section means
that a notice so sent shall be deemed a sufficient notice.
This seems to be implied by the provision for an affidavit
of service.

This point should be clarified

VIII. Domestic Mutual Marine and Mutual Fire
and Marine Insurance Companies formed prior
to May 21, 1887.

Section 87 of chapter 175 of the General Laws relates
to companies of the above class formed before said date
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principally to transact marine insurance, and provides that
they shall be subject to sections 117 to 130, inclusive, of
the Public Statutes.

This section is obsolete and its repeal is advised.

IX. Transaction of Business for Unlicensed
Foreign Insurance Companies.

Section 160 of chapter 175 of the General Laws pro-
hibits the negotiation of a policy of insurance insuring
another in an unlicensed foreign insurance company.

This section should be amended in several particulars:
1. The statute does not prohibit a person from solicit-

ing residents of the Commonwealth to take a policy from
such a company, or for transacting business on its behalf
other than negotiating insurance. It prohibits the negotia-
tion of a policy in such a company.

The statute does not prohibit a person from advertising
himself as an agent of an unlicensed foreign company, or
transacting business on its behalf, except as above stated.
A person soliciting applications for such a company dis-
tributing circulars for it, collecting and forwarding pre-
miums, and advertising himself as its agent should, it
seems, obviously be subject to a penalty.

It is unlawful under G. L. c. 175, §§ 162, 163, 166, to
solicit insurance on behalf of a licensed insurer without a

license, and under section 175 to advertise as an insurance
agent of such a company without a license, and under
G. L. c. 176, § 49, to solicit applications for insurance in,
to transact business in behalf of, and advertise one’s self
as an agent of, an unlicensed foreign fraternal society.

It is difficult to perceive any sound reason for prohibit-
ing solicitation, advertising and the transaction of busi-
ness in general for an unlicensed foreign fraternal society

and without a license on behalf of a licensed insurer, and
not on behalf of an unlicensed foreign insurance company.

2. Section 168 of said chapter 175 provides for the
licensing of special insurance brokers who are authorized
to negotiate policies of insurance of certain classes m

unlicensed foreign companies when a resident cannot
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procure needed insurance in licensed companies. These
special insurance brokers may procure such policies on
applications submitted to them by duly licensed insur-
ance brokers. Under the present section 160, it appears
that such a broker violates its prohibitions in submitting
applications as aforesaid. There is no reason why a duly
licensed broker should not be permitted to do this.

3. Section 160 refers to the negotiation of a policy of
insurance "for a person other than himself.” These
words were undoubtedly inserted to avoid any question
as to the constitutionality of the section, since it is held
that a resident of a State has a right directly to negotiate
with an unlicensed foreign company for a policy to be
effected outside its borders which cannot be constitu-
tionally abridged. These words, however, have given
rise to the argument that they render the section in-
applicable to one who acts in fact for the unlicensed
insurer. While this contention is tenuous and probably
unsound, still it is advisable to clarify the section in this
respect

4. Section 171 of said chapter 175 renders an insurance
agent personally liable on any policy of insurance he
unlawfully negotiates in an unlicensed company. The
words “insurance agent” as used in this section mean
an insurance agent as defined in said section 162. The
prohibition of section 160 is intended to apply to any
person whether or not he is technically an “insurance
agent” as so defined. Section 171 does not apply to a
person acting as an insurance broker. The personal
liability created by this section should be imposed on
any person who violates section 160 in negotiating insur-
ance in any unlicensed foreign company. Section 171
should be repealed and the provision for personal liability
herein recommended inserted in section 160.

5. The penalty for violating section 100 should be
increased. There are many persons acting in this Com-
monwealth as agents of unlicensed foreign insurers, es-
pecially of the questionable class described in my third
recommendation. As stated therein, one concern in this
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Commonwealth has mailed about 300,000 circulars
therein for one of these concerns. An increase in the
penalty may serve to deter some of these activities. A
fine is not quite so persuasive as a deterrent as a jail
sentence, especially when the income from illicit gains is
good. It is suggested that the section be amended to
permit the imposition of the present fine of from |lOO to
$5OO, or a jail sentence of not over six months, or both,
in the discretion of the court, for a first conviction, and
both said fine and a minimum jail sentence of not less
than thirty days for a subsequent offence. Section 168,
relative to special insurance brokers, now carries a pen-
alty of a fine of not less than $lOO nor more than $5OO,
a jail sentence of not over one year, or both, for negotiat-
ing insurance in unlicensed foreign companies contrary to
that section.

X. Proofs of Loss under Certain Policies of

Insurance.

Most forms of insurance policies provide that the
insured shall as a condition precedent to the insurer’s
liability file a sworn proof of loss within a certain time
after the occurrence of a loss insured by the policy. The
failure of the insured to file a proof in accordance with
the provisions of his policy invalidates his claim, unless
the insurer waives his default.

It very frequently happens that an insured gives an
oral notice of a loss to his broker, who in turn gives a
similar notice to the insurer or its agent, whereupon an

adjuster is sent to investigate, appraise or adjust the
loss. The negotiations for settlement may take some
time, and the insured in many cases, not appreciating the
legal situation but naturally assuming that all is well,
does not file a proof of loss. If the time limit fixed by the
policy for the filing thereof expires before the adjustment
is effected, the insured’s legal rights are gone, and if, as
may happen, the insurer decides to contest its liability

for the claim, the insured is remediless, unless he can
show a waiver.
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The investigation or adjustment of a loss is not per se
a waiver thereof, and many forms of policies expressly
provide that no agent or adjuster has any authority to
waive any of the provisions of the policy.

It may be that the companies do not ordinarily contest
liability on this ground, and do so when it is believed
that a claim is improper, but nevertheless the Legislature
has provided, as set forth in section 102 of chapter 175
of the General Laws, in the case of the standard fire pol-
icy, that failure of the insured to render forthwith, as
required thereby, the sworn statement specified therein,
which corresponds to the proof of loss commonly required
in other forms of policies, is not a defence if the insured
has, in lieu thereof, forthwith given a written notice of
the loss to the company, or if the insurer has sent an
adjuster to investigate or adjust the loss, but the insured
is required to file the sworn statement in either of those
cases, upon a seasonable written request therefor.

There seems, in general, to be no sound reason for
restricting this statute to fire insurance policies, but I
do not believe that it should be extended to policies of
life insurance containing provisions for benefits for total
and permanent disability caused by disease or bodily
injury, or to policies of personal accident and health
insurance. Claims for benefits under these types of
policies are, if questionable, more difficult to detect and
resist than claims for loss or damage to property, and
may be continuing claims calling for payments over an
extended period of time. No company should be required
to request proofs of loss in such cases.

I accordingly recommend that a statute be enacted,
similar to said section 102, applicable to proofs of loss
under all classes of policies of insurance other than the
two above mentioned.

One of these bills leaves section 102 untouched, and
creates a new section dealing with other classes of poli-
cies, except those stated, and the other bill creates a new
section dealing with all policies, except as aforesaid, and
repeals said section 102. When St. 1923, c. 336, was
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enacted, dealing with the cancellation of all policies, sec-
tion 103 in reference to the cancellation of fire policies
was repealed. If the latter bill is adopted it will avoid
having two sections dealing with substantially the same
subject matter.

etc., by Non-Insurance Corporations, etc.-
Persons, etc., acting as Unauthorized Insurers.

1. Insurance corporations formed in this Common-
wealth are required by G. L. c. 175, § 49, to include the
word “insurance” or “assurance” in their corporate
names, and the transaction of an insurance business,
that is, the making of contracts of insurance as an in-
surer, is, with the exception of certain unincorporated
fraternal benefit societies, railroad relief associations and
railroads acting as warehousemen, restricted to corpora-
tions by G. L. c. 173, § 3.

There is no prohibition in the present statute against
the use of the word “insurance” or “assurance,” or
similar words, as a part of a trade or corporate name, by
any person, firm, association or corporation other than
an insurance company. A case arose in which a certain
manufacturer contracted with its customers to insure
them against loss of their property while in transit. It
issued a certificate under the name of “Home Package
Insurance Company,” which was to all intents an insur-
ance policy, yet the use of this title did not constitute
an offence.

This omission in the law should be corrected, and the
use of the aforesaid or any other words indicating that
the user is an insurance company should be prohibited
under a penalty.

2. Section 3 of said chapter 175 prohibits, as stated,
the making of insurance contracts except by the corpora-
tions or others specifically authorized by statute, and
section 32 of said chapter likewise prohibits an insurance
company from proceeding to transact business unt
duly authorized by the Commissioner’s certificate. The

XL Use of the Words “Insurance,” “Assurance,”
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penalty for transacting an insurance business contrary to
section 3 is a fine of not over $5OO, which is the maximum
penalty imposable upon an insurance agent or broker
transacting business without a license. Section 73 of
said chapter 175 carries a much heavier penalty for the
transaction of business by the officers of an authorized
insurance company which has not complied with certain
prerequisites. The offence created by section 73 is no
more serious than the offences against the other sections,
and a violation of section 3 or 32 is more serious than
merely acting as an insurance agent or broker without a
license. The penalty, therefore, for the transaction of an
insurance business as an insurer in violation of sections
3 and 32 of said chapter 175 should be substantially
increased.

3. Section 3 provides that no “company” shall make
a contract of insurance except as authorized by law, and
by section 1 that term is defined to include all persons,
partnerships, associations and corporations “engaged as
principals in the business of insurance;” that is, in the
making of contracts of insurance as insurers. The Su-
preme Judicial Court in Claflin v. U. S. Credit System,
165 Mass. 501, and in Attorney-General v. C. E. Osgood
Co., 249 Mass. 473, has held that this section prohibits
the making of contracts of insurance except by the com-
panies and in the manner authorized by law. This sec-
tion therefore bars not only an individual, firm or associa-
tion from acting as an ordinary insurer, but an insurance
corporation from making an insurance contract as an
insurer contrary to law. That is unquestionably the
intent of the statute, but the reference in the aforesaid
definition to those engaged in the business of insurance
as principals, when translated into section 3, seems to
imply that the section applies only to authorized insur-
ance companies, and renders the general prohibition
against unauthorized insurers a matter of inference.

This section would more clearly express its intent, as
declared by the court, if it were revised, so that there are
two prohibitions, one against the transaction of busi-
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ness by unauthorized insurers, and one against the
transaction of unauthorized business by an insurance
company.

4. The prohibition of section 3 relates only to insur-
ance on lives, property or interests in the Common-
wealth.

Under this provision it would apparently be possible
for a concern to operate in Massachusetts without any
authority from the Commonwealth, and make contracts
of insurance with citizens of other States in respect to
their lives or property outside this Commonwealth. A
similar situation confronted New Jersey not so long ago.
An unauthorized insurer maintained an office in that
State and used the mails to transact business with resi-
dents of other States. Under a similar provision in the
New Jersey law at that time it could operate with im-
punity as long as it did not insure residents of that State.

There are a large number of concerns chartered as
mutual benevolent aid associations, mentioned in my
third recommendation, having no authority to transact a
general insurance business, which operate as above
described from a State other than that in which they are
chartered, and apparently avoid the authorities of the
latter State by reason of a similar provision in its law.
An instance of this is the National Aid Society, which is
chartered in Indiana as a benevolent corporation, which,
according to the insurance commissioner of that State,
has no legal authority to act as an insurance company.
It operates from Springfield, Illinois, using the mails to
secure applications from residents of other States, and
does not violate the law of that State because it careful!}

avoids making any contracts in that State with its
residents.

This prohibition of section 3 should be widened to
anticipate any such operations in this Commonwealth.



HOUSE No. 102.1934.] 27

XII. Adequate Rates for Fraternal Benefit
Insurance.

It is fundamental that inadequate rates sooner or
later, but inevitably, will ruin any insurance institution.
This has often been demonstrated in the case of fraternal
benefit societies operating on an inadequate rate basis.

Societies whose rates are inadequate operate on the
pay-as-you-go basis, so called, under which all members
are charged the same rate irrespective of age and cost,
and are assessed to make up any deficiency in their assets.
The burden resulting from inadequate rates falls on the
older members, who during their earlier years were pay-
ing rates insufficient to cover the cost of their insurance,
unless the society can continually replenish its member-
ship with younger persons whose contributions may
offset the increasing cost of the higher mortality among

the older members. This burden is a heavy one and
increases rapidly.

A society starting on an adequate rate basis may grant
insurance in the sum of $l,OOO to a person twenty years
of age at a level monthly rate of 88 cents, or an annual
charge of $10.56, payable during the member’s life. If
the society is on an inadeqi
rerate on an adequate basi
years of age, he may be call
of $4.44 for each thousand

ite rate basis and does not
until the member is sixty
i on to pay a monthly rate
ioilars of insurance, or an

annual charge of $53.28, and if he is unable to pay th
charge, he loses all the benefits of his insurance

It was not until , 1901 that any steps were taken to
require fraternal societies on the lodge system, with
ritualistic form of work and representative form of gov^

eminent, to adopt adequate rates. St. 1901, c. 422,
provided that all such societies thereafter incorporated
in this Commonwealth, and all such foreign societies
subsequently admitted thereto, should provide for rates
based on the National Fraternal Congress Table of
Mortality or a higher table

By St. 1911, c. 628, § 23, all such societies, domestic
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and foreign, were required to put themselves on an ade-
quate rate basis, and the Commissioner was directed to
proceed to liquidate any such domestic society and to
revoke the license of any such foreign society which
failed to comply therewith. This statute was repealed
by St. 1913, c. 617, § 4, so that at the present time any
such society which was transacting business in the Com-
monwealth prior to St. 1901, c. 422, may continue to
operate with inadequate rates until the day of reckoning
arrives.

On December 31, 1932, there were four such fraternal
benefit societies transacting business in the Common-
wealth on an inadequate rate basis. These societies,
three of which are Massachusetts societies, and one a
foreign society, were included in the forty-seven societies,
of which twenty-eight were domestic and nineteen for-
eign, transacting business in the Commonwealth when
St. 1901, c. 422, took effect.

The other forty-three societies have either adopted
adequate rates or have been liquidated, and, as the facts
unmistakably indicate, the other four are headed for
disaster unless they adopt adequate rates, voluntarily or
otherwise. If this action is left to the societies, they may
procrastinate until it is too late, and if that is to happen,
the inevitable liquidation might as well be anticipated.

This table shows interesting and significant figures in
respect to these four societies, described as Society A, B,
C and D, as of December 31, 1932:

D.cB.A.

Mortuary assessments received in $872,784.65 $20,387.00 $17,629.09 $726,757.03

Disbursements in (mortuary) $875,207.93 $34,000.00 $21,000.00 $1,206,450.00
Membership .... 59.394 3,479 672 78.110

Members 50 years of age and over 24,202 990 552

Amount of insurance in force . $59,394,000.00 $1,778,750.00 $336,000 $38,865,000.00

Ratio of solvency . . ■ 65.27% 49.71% 111 c

The mortuary assessments received from the members
during 1932 were less in each case than the amount paid
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out for death claims, and the percentage of members
who are fifty or over is very high in societies A, C and D.

Section 40 of chapter 176 of the General Laws pro-
vides that societies of this class whose stated periodical
contributions are insufficient to pay all reported death
and disability claims in full, and to maintain the funds
required by that chapter, shall levy extra rates of con-
tribution from its members to meet the deficiency. This
burden resulting from these assessments, as stated,
becomes intolerable in many cases.

I recommend legislation to require all existing domestic
fraternal benefit societies with a lodge system and ritual-
istic form of work and representative form of government,
and all foreign societies of this class, to put themselves
on an adequate rate basis not later than January 1, 1935,
or to cease business in the Commonwealth.

XIII. “Twisting” of Insurance Policies.
Section 181 of chapter 175 of the General Laws pro-

vides that no insurance company, agent or broker shall
make any oral or written statement misrepresenting any
of the terms, privileges or benefits of any policy of insur-
ance in order to induce, or which tends to induce, the
insured to lapse, forfeit or surrender the policy. A viola-
tion of this section is punishable by a maximum fine of
$lOO.

It is not an uncommon thing for an insurance agent or
broker to induce the holder of a life insurance policy to
surrender it and substitute a policy of another company
on which the agent or broker procures a commission. In
many instances the insured suffers a financial loss by the
transfer, and although it may have been induced by
methods that are essentially dishonest, the agent or
broker is not punishable under this section if he has not
made a false statement of fact in respect to the terms or
benefits of the policy.

It is a comparatively simple matter for an agent or
broker to confuse a policyholder with comparative figures
in respect to his life policies that are as misleading as
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they are impressive, and by ingenious and unfair argu-
ments based thereon or half truths persuade him that it
is to his benefit to substitute a new policy. The present
statute does not seem to reach this practice, and it
should be amended to prohibit also the use of misleading
representations and incomplete comparisons or illustra-
tions. The statutes of other States contain such a
prohibition.

The penalty imposed under this section seems inade-
quate. Under section 170 of said chapter 175 an insur-
ance agent or broker, who by false representations pro-
cures payment or an obligation for the payment of any
premium on a policy of insurance, is liable to a fine of
from one hundred to one thousand dollars or to a jail
sentence of not more than one year. The offence de-
nounced by section 181 is just as reprehensible, and may
involve a far more serious loss to the policyholder than
a transaction punishable under section 170.

I recommend that the penalty for a violation of section
181 be increased, if not to the penalty ordained under
section 170, then at least to a maximum fine of $l,OOO,
or imprisonment for not more than six months. Similar
statutes in other States carry a similar penalty.






